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"    223  —  23,d6fc«not." 
*'    224  —    6,  {or  **  Addattu'' read  **  Haggard^ 
268  —    6,  read  «  acceptor." 
266  _  12,  read  "assessed." 
**    641   —  the  conclusion  of  the  marginal  note  should  read, 
*'  though  more  liberally  than  between  party 
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PREROGATIVE    COURT    OF   CANTERBURY. 


^      GEORGE  a^Oin^/  RIELLY.     /"^.^^g^v  ^^^^<r>^'^-^'^^        f         *  '^ 

y^.ii^V^,.Zn^u..?:A///^V----^^-^  1889. 

This  was  a  question  as  to  the  admission  of  an  hii^by  tbrm. 
allegation  propounding  a  paper  as  the  will  of  Ann     J*p»  icth. 
Watkins,  wife  of  Thomas  Watkins.  A  power  in  a 

married 

The  deceased,  under  her  marriage  settlement,  woman,  to 

i_    J  i»  J-  •  i»         J.   •  /»  dispose  of  per- 

had  a  power  of  disposing  of  certain  sums  of  money  goi^  by  wiu 
'•  by  her  last  will  and  testament,  or  any  codicil,  or  aldpJSSted 
codicils  thereto,  or  any  writing  or  writings  of  a  tes-  ^^j^trf!and 
tamentary  nature,  to  be  siraed  and  published  by  ^obBatmud 
her  in  the  presence  of,  and  to  be  attested  by,  two  or  mdit/j  wit- 
more  credible  witnesses."     The  paper  propounded,  dui^ ex- 
after  referring  to  the  settlement,  and  giving  certain  an  mstrument 

signed  and 
sealed  in  the  presence  of  two  witnesses,  the  attestation  clause  being 
Witnesses  to  the  > 
execution  hereof) 
Evidence  aliande  that  publication  took  place  not  being  admissible. 

VOL.    II.  B 


CASES    DETERMINED    IN   THE 

18S9.       legacies,  concluded,   **  In  witness  whereof,  I  have 


HiLABT  TuK.  hereunto  set  my  hand  and  seal,  this  22d  day  of 
HnA&h.     January  1834. 

H^"  Witnesses  to  the  >  "^^  "^'^  °^ 

execution  hereof  j  a       ^xt 

Ann  Watkins. 

Edward  Salvage. 
Cii.  E.  Smith. 

Addamsy  opposed  the  allegation,  and  contended 
that  under  the  case  o^  Allen  v.  BradshaWf  (a)  and 
the  cases  there  referred  to,  this  was  not  a  due  exe- 
cution of  the  power. 

Curteis  in  support  of  the  allegation. 

The  allegation  pleads  that  Ann  Watkins,  the 
deceased,  having  the  power  of  making  a  will,  to  be 
signed  and  published  by  her,  in  the  presence  of 
two  witnesses,  who  are  to  -attest  her  so  doing, — did 
sign  and  publish  her  will,  accordingly,  and  that  the 
witnesses  attested  that  she  did  so — ^and  the  question 
is,  whether  the  attestation  clause  is  sufficient  to  let 
in  proof  of  the  facts.  The  case  differs  from  that  of 
Allen  Y.  Bradshaw ;  in  that  case,  signing  and  pub- 
lishing were  required  by  the  power,  but  the  wit- 
nesses only  attested  the  signing,  the  attestation 
clause  was  *' witnesses  to  the  signature''  thereby 
excluding  the  other  requisite  publication,  as  expres- 
no  unius  est  exclusio  alteriua ;  but  in  the  present  case, 
the  attestation  is  in  general  terms,  ^*  witnesses  to 
the  execution  hereof,"  that  must  include  all  that 

• 

(o)  Vol.  I.  p.  1 10. 
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was  necessary  to  the  execution,  the  execution  there-       1839. 
of  must  include  publication,  as  without  publication  Hilary  Term. 

1  111  .  1.1  ^      Jan.  16th. 

there  could  be  no  execution:  and  in  the  case  ot        — 
Doe  dem  Spilsbury  v.   Burdettj  (a)  the  Court  of      .^ilS? 
Queen's  Bench  held  that  the  simple  attestation    .R«"^- 
witness,  A.  B.,  &c.,  was  sufficient  to  include  pub- 
lication, as  well  as  signing  and  sealing,  and  it  is 
submitted  that  the  present  is  a  similar  case. 

I 

m 

Sir  Herbert  Jenner, 
After  stating  the  contents  of  the  allegation,  pro- 
ceeded.— ^The  paper  concludes,  **  In  witness  where- 
of, I  have  hereunto  set  my  hand  and  seal  this  22d 
of  January  1834,*'  then  follows  "  the  mark  of  Ann 
Watkins,'*  and  a  mark,  stated'  to  be  in  the  hand- 
writing of  the  deceased,   and   two  witnesses  sign 
theit  names,  as  attesting  '^  the  execution  thereof." 
What  do  the  witnesses  purport  to  attest  by  this 
clause  ?    The  execution  thereof.     What  is  the  exe- 
cution thereof?    The  setting  of  her  hand'  and  seal 
by  the  deceased  to  the  paper.     But  setting  hand 
and  seal  does  not  include  publication ;  there  must 
be  some  act  to  denote  publication,  beyond  the  mere 
signing  and   sealing.     Is  there   anything  in   the 
manner  of  execution  which  takes  this  case  out  of 
the  principle  which  applies  to  such  cases  ?     I  am  of 
opinion  that  there  is  not.    All  that  the  witnesses  kiio  ^  ^'  u  uJ^ 
attested  was  the  execution,  and  that  does  not  in-   cMJ  ^^^^  ^^^^rSf^v^ 
dude  publication,  and,  according  to  all  the  cases  ^^^^^^^j^ti^'^'^ 
here  and  elsewhere,  where  the  execution  is  on  the(  ^^ 
face  of  it  defective,  the  defect  cannot  be  supplied 
by  parol  evidence.     The  case  of  Spilsbury  v.  Bur- 

(a)  4  Ad.  &  Ell.  p.  1. 
B   2 
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1839.      dett^  in  the  Court  of  Queen's  Bench,  is  somewhat 


Hilary  Tbrm.  different  from  the  cases  in  the  other  Courts  ;  but  in 
Jao^th.     ^i^g^^  ^j^^^  |.jjg  deceased,  in  the  beginning  of  the  will, 
Gbokob      published  and  declared  it  to  be  her  last  will  and 
RxBLLY.      testament,  tod  the  whole  reasoning  of  Lord  Den- 
man  is  founded  upon  the  terms  of  the  instrument 
itself;  on  the  face  of  the  will,  the  Court  held  that 
there  had  been  a  publication,  and,  consequently,  a 
due  execution  of  the  power ;  but  in  this  case  there 
is  no  notice  of  publication,  but  a  mere  signing  and 
sealing;  there  is,  therefore,  a  distinction  between 
the  cases,  even  if  that  case  had  the  effect  of  a  de- 
cided case,  whereas  it  remains  to  be  determined,  it 
being  under  appeal  to  the  Exchequer  Chamber,  (a) 
I  am  of  opinion  that  it  would  be  to  no  purpose  to 
admit  this  allegation,  because,  there  being  no  evi- 
dence of  publication,   under  such   an   attestation 
clause,  the  will  could  not  be  pronounced  for. 

Allegation  rejected. 

(a)  The  judgment  was  afterwards  reversed  in  the    Exchequer 
Chamb.  9  Ad.  &  Ell.  936. 
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Spry  against  The  Directors  and  Guardians  of 
THE  Poor  of  St.  Marylebone. 

18S9. 
This  was  a  question  as  to  the  admissibility  of  a  Hilary  t»bm^ 
libel  in  a  suit  for  subtraction  of  Burial  Fees,  or     Juuisth. 
Dues,  brought  by  the  Rev.  J.  H.  Spry,  D. D.  the  libei forwib- 
rector  of  St.  Marylebone,  against  the  Directors  and  bu^fee^ 
Guardians  of  the  Poor  of  the  Parish.  xllTfei  not 

bdng  ancient 
cmtomary  foot  i 

The  libel  pleaded : —  nor  having 

First,  The  institution  and  induction  of  Dr.  Spry  andfix^dr  by 

to  the  rectory  and  parish  of  St  Marylebone,  &c.,  Jf^ii^roh" 

that  he  was  entitled  to  all  the  burial  fees  payable  ^SSS^S^'iocai 

in  and  throughout  the  said  parish/  with  the  excep-  ••a^  J^  Geo.  3. 

.|Ai  11*  .^  161 1  sec.  45f» 

tion  only  of  such  as  aire  payable  on  interments  in       — 

H^lA  that  ftfl 

▼aults  for  the  burial  of  the  dead,  constructed  under  the  Teetrymen 
two  of  the  district  churches  built  in  the  same.  Skif Se^power 

Second,  That  a  customary  fee  of  one  shilling  and  £e*49£  wcUon 
sixpence  to  the  minister,  of  one  shilling  to  the  ^^^^^^^^^ 
clerk,  and  of  one  shilling  to  the  sexton,  of  the  said  rate  of  feeb  for 
parish,  had  been  payable  out  of  the  poor  rates,  on  ground  or  the 
the  interment  of  every  pauper  buried  at  the  ex-  Sefeesin"^ 
pense  of  the  said  parish,  in  the  then  cemeteries  or  "^^^X^ 
burial-grounds  of  the  parish,  for  at  least  upwards  of  ^^'^}\^  ,^ 
a  century  prior  to  the  making  and  passing  of  the  thesothsecuon 

dares  that  the 
irestrynen  fthall  not  be  enabled  to  reduce  the  rate  of  fees  for  the  new  burial  ground  below  that 
for  burials  in  the  (then)  present  cemeteries  of  the  parish. 
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1839- 


Act  of  the  5l8t  of  Geo.  3,  chap.  151,  after  men- 


HilakyTebm.  tioned. 

Jan.  18th. 


Spry 

against 

The  Directon 

and 

Guardians 


That,  in  and  by  a  table  of  burial  fees  for  the  said 
parish,  settled  in  vestry,  in  1733,  and  duly  con- 
firmed by  the  then  vicar-general  and  official  princi- 
pal of  the  diocese.  Such  fees  are  recited  to  be  due 
mauylebone.  to  the  minister,  clerk,  and  sexton,  on  pauper  inter- 
ments, respectively,  as  in  and  by  the  said  table  now 
affixed  up  in  the  church,  or  vestry-room,  (to  be 
produced,  if  necessary,  at  the  hearing  of  the  cause) 
will  appear. 

Third,  That  the  fees  due,  (Sec.,  as  aforesaid,  were, 
from  time  to  time  paid  to  the  several  persons 
entitled  thereto,  by  the  churchwardens  or  overseers 
of  the  poor  of  the  said  parish,  until  superseded  in 
the  management  of  the  poor,  by  a  Board  consti- 
tuted for  that  express  purpose,  to  be  directors  and 
guardians  of  the  poor  of  the  said  parish,  under  and 
in  virtue  of  the  Act,  35th  Geo.  3,  c.  73.  That 
ever  since  the  passing  of  that  Act,  the  said  fees  have 
been  paid  by  the  directors  and  guardians  to  the 
several  parties  entitled  to  such  fees,  instead  of  by  the 
churchwardens  and  overseers,  as  before  the  passing  of 
the  Act,  and  until  the  period  hereinafter  mentioned. 
Fourth,  That  a  new  cemetery,  or  burial-ground, 
for  the  parish,  was  provided  in  virtue  of,  the  stat. 
46th  Geo.  3,  c.  124,  and  51st  Geo.  3,  c.  161,— 
that  ever  since  the  consecration  thereof,  the  inter- 
ment of  all  paupers  who  are  buried  at  the  expense 
of  the  parish,  has  been  in  such  new  cemetery,  or 
burial-ground.  That  the  vestrymen  of  the  said 
parish  are  empowered  (but  which  power  they  have 
hitherto  not  exercised)  by  the  49th  section  of  the 
51st  Geo.  3,  to  settle  and  fix  the  rat&  of  fees  for 
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burials  of  the  dead,  in  the  new  cemetery,  but  never-       1839. 
theless,  with  a  proviso,  under  the  60th  section  of  Hilaey  Tfrm. 
the  Act,  that  such,  their  power  should  not  extend      *!_' ' 
to  any  reduction  of  the  rates,  or  fees,  payable  for      ^^*][j 
every  burial  in  such  new  cemetery,  below  those   ^^^^Jf*^***™ 
payable  for  burials  in  the  then  present  cemeteries     Oaardians 
of  the  said  parish.  Maktlsbonf. 

Fifthy  The  refusal  by  the  Board  of  directors  and 
guardians  to  pay  Dr.  Spry  the  amount  of  fees  sued 
for. 

Sixths  Seventh  J  Eighth^  the  usual  Articles. 

The  admission  of  the  libel  was  opposed  on  the 
18th  of  December,  1838,  by 

The  QueerCs  Advocate  and  Phillimore. 

In  the  first  place,  this  Court  has  no  jurisdiction ; 
the  fees  are  claimed  under  the  local  act,  but  that 
act  gives  no  power  to  the  Ecclesiastical  Court  to 
enforce  payment  of  the  fees. 

The  fees,  in  question,  are  stated  to  be  customary 
fees,  but  on  the  face  of  the  libel,  which  alleges  that 
the  fees  had  been  paid  out  of  the  poor-rate  (which 
originated  at  the  end  of  the  reign  of  Elizabeth)  the 
custom  is  not  an  immemorial  one,  and,  therefore, 
is  not  legal  and  valid ;  and  the  table  of  fees  referred 
to  cannot  carry  the  case  further,  for  the  parishion- 
ers in  vestry  had  no  power  to  bind  their  successors, 
nor  had  the  vicar-general,  or  chancellor,  authority 
to  confirm  such  new  fees.  When  the  legislature 
gave  the  directors  power  to  settle  a  rate  of  fees  not 
below  those  payable  at  the  old  cemetery,  they  must 
have  meant  fees  legally  payable — ^fees  which  might 
be  demanded  and  enforced,  not  fees  paid  under  a 


—  J... 
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1839.      misapprehension.    Further,  if  the  fees  now  claimed 
HilabtTshm.  were  legal,  they  ought  to  be  paid  to  the  person 
jttt^th.     ^jj^  actually  performs  the  service. 

Spry 
agaimt 

The  Dircctori       Addoms  and  Curteis  in  support  of  the  libel 

Guardians 

mary^ebomc      The  first  question  is  as  to  the  jurisdiction. 

The  Court  has  jurisdiction  to  enforce  payment  of 
a  burial  fee, — an  accustomed  fee,  not  claimed  under 
any  act  of  parliament,  by  reason  of  its  nature ;  and 
the  local  act  here  recognizes  Dr.  Spry's  right  to  the 
fee.  The  whole  question  turns  upon  the  word 
"  payable,*'  in  the  act  of  51st  Geo.  3.  Were  these 
fees  payable  at  the  time  the  act  passed  ? 

We  plead,  that  they  had  been  payable  for  up- 
wards of  a  century  before  the  passing  of  the  Act,  and 
that,  in  a  table  of  fees,  confirmed  by  the  then  Chan- 
cellor, in  1733,  these  fees  are  recited.  It  is  said 
that  the  Chancellor  had  no  authority  to  establish 
new  fees — but  these  fees  were  payable  before,  they 
were  not  then  made  for  the  first  time.  The  Chan- 
cellor, however,  has  some  authority  with  regard  to 
fees,  for,  in  the  HoJhom  case,  (a)  Lord  Stowell 
dealt  with  burial  fees,  and  settled  a  table  after  much 
consideration.  These  fees  being  payable  before  the 
act  of  51st  Geo.  3,  that  Act  empowers  the  vestry- 
men to  settle  and  fix  a  rate  of  fees  for  the  new 
cemetery ;  such  rate,  however,  not  to  be  lower 
than  that  for  the  old  burial-ground,  the  vestrymen 
never  having  fixed  any  rate  of  fees,  (or  rather  not 
having  increased  the  fees  as  the  act  enabled  them 

(a)  Gilbert  v,  Biuurd  and  Boyer,  2  Ck>n6.  Rep.  333,  S.  C.  3  Phil. 
335. 
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to  do)  it  must  have  been  intended  by  the  Act,  that,       1889. 
until  that  was  done,  the  old  table  of  fees  should  be  Hxlaby  Tsbm. 
in  force.     The  Court  might,  possibly,  have  some     -^'^^^ 
difficulty  in  enforcing  the  fee,  (a)  but  if  pronounced       ^^^^^ 
for,  the  directors,  it  is  hoped,  would  relinquish  their  The  Directors 
conscientious  .scruples,  and  pay  it,  as  they  have     Guardians 
paid  the  clerk's  and  sexton's  fees.  Mabtuebome. 

Judgment. 
Dr.  Lushington, 
The  first  question  is,  what  jurisdiction  has  the  Jurisdiction  of 
Ecclesiastical  Court  over  the  subject  ?     It  is  clear  banai  fees. 
that  these  Courts  have  been  permitted  to  exercise 
some  jurisdiction,  because  the  Courts  of  Common 
Law,  in  cases  where  prohibition  has  been  moved 
for,  have  not  granted  such  prohibition,  on  the  gene- 
ral ground,  that  the   Ecclesiastical   Courts  were 
wholly  incompetent  to  hold  pleas  of  the  subject- 
matter  ;  but  on  especial  grounds, — as,  because  no 

(a)  The  citation  in  this  caae  was  taken  out  against  '*  The  directors 
and  guardians  of  the  poor  of  the  parish  of  St.  Marylebone,  in  the 
county  of  Middlesex/'  The  citation  haying  been  returned,  an 
appearance  was  entered  as  follows :— Tlelder  appeared  for  Thomas 
Thome,  the  nominee,  or  substitute,  of  the  directors  and  guardians  of 
the  poor  of  the  parish  of  St  Marylebone,  (constituied  under  the  pro- 
visions of  a  certain  act  of  parliament,  passed  in  the  35th  year  of  the 
reign  of  Geo.  3,  chap.  78)  the  parties  cited  and  exhibited  proxy 
under  the  hands  and  seals  of  Alfred  Daniel,  Sylvester  Sapsfbrd, 
William  Kinsitt,  Thomas  Langham,  Thomas  Potter,  Stephen  Grange, 
Charles  Skinner,  William  Artand,  and  Julius  Anderson,  the  com- 
mittee of  the  said  directors  and  guardians  duly  appointed  for  the 
purpose  of  nominating  and  appointing  such  nominee  or  substitute,  at 
a  special  general  meeting  of  the  said  directors  and  guardians  for  the 
purposes  of  this  suit,  and  the  said  Fielder  then  brought  in  extract 
from  the  general  minutes  of  the  said  directors  and  guardians  of  the 
appointment  of  the  said  committee,  and  of  the  substitution  of  the  said 
Thomas  lliorne,  and  prayed  a  libel.' 


>i 
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1839.    f  service  was  rendered  as  the  foundation  of  a  fee :  as 

Hilary  Term.  \  in  Buvdeaux  v.  JLanciuter  (o)  where  a  christening  fee 

jan^sth.    ^j^g  claimed  when  the  child  was  not  baptized  in  the 

Sprv        parish  ;  and  in  Topsail  v.  Ferrer8f{b)  where  a  burial 

The  Directors   fee  was  sucd  for  whcu  the  corpse  was  not  buried  in 

Gaardiaofl     the  parish.     Prohibition  has  been  also  granted,  be- 

Martl^one.  cause  the  fee  was  not  accustomed,  and  certain,  and 

the  Ecclesiastical  Court  could  not  try  the  custom 

where  it  was  denied.    The  granting  prohibition  for 

such  especial  reasons  establishes  the  jurisdiction, 

admits  it  to  e^ist,  and  avoids  the  particular  exercise 

of  it,  for  special  reasons.    This  is  shown  by  the  Dean 

and  Chapter  ofJExeter's  ease  (c).    Some  jurisdiction 

is  recognised  by  the  Statute  Circum^ecte  AgatU. 

Court  fees,  and  fees  to  proctors,  stand  on  a  different 

foundation,  and  payment  cannot  be  enforced  in  the 

Ecclesiastical  Court. 

It  is  necessary,  therefore,  that  I  should  look  to 
the  limitations  affixed  to  this  jurisdiction,  and  see 
whether  the  particular  fees  sued  for  fall  within  any 
of  the  restrictions  prescribed  by  Courts  of  Common 
Law.  So  far  as  I  can  discover,  from  the  cases,  and 
the  authority  of  Mr.  Justice  Blackstone,((2)  this  Court 
is  allowed  to  enforce  payment  of  ecclesiastical  dues, 
that  is,  fees  due  to  the  clergy  for  spiritual  duties, 
such  fees  being  due  by  custom,  and  the  duty  being 
actually  performed.  By  customary  fees,  are  meant 
such  fees  as  have  existed  so  long,  that  the  origin 
cannot  be  traced ;  it  need  not  be  shewn  that  they 
commenced  before  the  time  of  legal  memory  ;  it  is 
sufficient  to  show  that  they  have  existed,  so  far  as 


(a)  I  Salk.  332.  (b)  Hob.  175.  (c)  1  Salk.  333. 

{d)  3  Com.  b.  3,  c.  7. 
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can  be  discovered.    The  foundation  of  all  such  fees      .1839. 
is,   that  they  were  originally  given  voluntarily.  Hilary  Term. 
Customary  burial-fees  of  this    nature,  therefore,      *!!!_ 
may  be  sued  for  here,,  at  least,  until  the  custom  has       J^Xst 
been  denied,  and  prohibition  moved  for  propter  de-  '^^  ^^^" 
ftclum  triaiionis ;  I  do  not  consider  that  the  Court     Guardiam 
is  bound,  under  such  circumstances,  to  prohibit  Martlxboni. 
itself.     The  whole  subject,  however,  is  not  without 
difficulty ;  for  it  is  admitted  that  no  such  suit  has 
been  brought  for  a  hundred  years  last  past,  and  I 
can  find  nothing  in  the  books  as  to  who  are  liable 
for  these  fees,  whether  the  legal  personal  represen- 
tative of  the  deceased,  or  any  one  else. 

Having  thus  endeavoured  to  ascertain  the  extent 
of  jurisdiction  conceded  to  this  Court,  I  am  next  to 
inquire,  whether  the  fees,  in  question,  fall  within 
the  limits  which  the  Courts  of  Common  Law  have 
prescribed.. 

.  The  first  consideration  is,  whether  these  fees  can 
be  considered  as  ancient  customary  fees ;  or  whe- 
ther, by  reason  of  the  Acts  of  Parliament,  they  can 
be  brought  within  the  same  principles. 

To  proceed  step  by  step :  suppose  that  the  fees 
sued  for  were  for  burial  in  the  ancient  burial- 
ground,  received  for  about  one  hundred  years ;  are 
these  ancient  customary  fees  within  the  definition 
applied  to  them  by  the  Courts  of  Law  ?  I  appre- 
hend not ;  for,  in  the  first  place,  they  are  not  even 
alleged  to  be  immemorial  fees ;  and,  secondly,  they 
are  alleged  to  have  been  paid  out  of  the  poor-rates, 
which  disproves  their  ancient  origin. 

Then,  could  the  approval  of  the  existing  chancel- 
lor bestow  on  these  fees  a  legal  character,  so  as  to 
make  them  recoverable  here?     I  think  that  the 
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1839.      whole  of  the  authorities  show  that  no  such  power 


Hilary  t»rm.  exists, — I  meau,  a  power  in  the  Chancellor  of  a 

^ ! '      diocese  to  create  new   fees  for  common    burial. 

a^kLt       ^^^  ^"  ®"^^  authority  could  constitute  fees  in 

'^^^  mT**^"   cases  not  of  common  burial,  is  a  question  I  am  not 
Guardians    called  upou  to  discuss :  all  I  say  is,  that  a  Chancel- 

Ma  rylbboni.  /  lor  cannot,  by  his  own  authority,  create  a  new  fee 
for  common  burial. 

But  there  is  another  ground,  which,  if  I  rightly 
understood  the  argument  of  one  of  the  learned 
counsel,  was  much  insisted  upon;  it  is  said  that 
this  demand  rests  specially  on  the  Acts  of  Parlia- 
ment Let  us  consider  how  thb  part  of  the  case 
stands. 

The  ground  in  question  appears  to  have  been 
purchased  under  An  act  passed  in  the  46th  Geo.  3, 
since  repealed.  In  this  Act  I  do  not  find  anything 
which  could  apply  to  the  question.  The  Act  which 
governs  this  case,  appears  to  me  (for  I  do  not  pre- 
tend to  be  conversant  with  the  code  which  forms 
[  I  the  special  constitution  of  the  parish  of  St.  Maryle- 
bone)  to  be  the  51  Geo.  3,  c.  151.  I  have 
looked  through  this  Act  carefully.  By  the  33d 
section,  the  ground,  which  had  been  purchased 
under  the  46th  Geo.  3,  when  consecrated,  is  to 
be  a  burial-ground  for  the  parish.  By  the  41st 
section,  a  minister  is  to  be  appointed  for  the  burial 
of  the  dead  in  this  ground.  The  49th  section  is  in 
these  words :  *^  it  shall  and  may  be  lawful,  to  and 
for  the  said  vestrymen,  at  any  of  their  meetings,  to 
be  held  in  pursuance  of  this  Act,  to  settle  and  fix 
the  rates  and  fees  of  burial  of  the  dead  in  the  vaults 
of  the  said  new  church,  and  of  all  and  every  the 
chapels  to  be  erected  and  built,  by  virtue  of  this 
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act,  and  in  the  said  intended  cemetery,  or  burial-       ^^^> 


Spry 

oMintt 

The  Directors 

and 

Gnarditng 

of 

liAEYLIBONX. 


ground,  and  in  the  vaults  undeir  the  same;  and  Hilary  Tbrm 
shall  and  may,  from  time  to  time,  make  such  rules, 
orders,  and  regulations,  relative  to  and  concerning 
burials,  and  for  keeping  the  said  new  church, 
chapel,  and  vaults,  and  the  vaults  of  the  said  ceme- 
tery, or  burial-ground,  and  any  other  buildings, 
works,  and  conveniences  to  be  erected  and  pro- 
vided by  virtue  of  this  Act,  in  good  and  sufficient 
repair  and  amendment;  and  may  from  time  to 
time  alter  and  amend  the  said  rates  and  fees,  and 
make  such  other  rules,  orders,  and  regulations,  in 
and  concerning  the  premises,  as  to  the  said  vestry- 
men shall  appear  reasonable,  necessary,  and  conve- 
nient/' The  power,  however,  of  thus  settling  and 
fixing  the  rates  and  fees  for  burial  of  the  dead  is 
not  given  without  some  limitation,  for  the  50th 
section  provides,  '^  That  nothing  herein  contained 
shall  extend,  so  as  to  enable  the  said  vestrymen  to 
reduce  the  rate  or  fees,  to  be  payable  for  every 
burial  in  the  vaults  of  the  said  new  church,  and 
chapels,  and  in  the  said  intended  cemetery,  or 
burial-ground,  or  in  the  vaults  under  the  same,  to 
less  sums  than  are  now  payable,  according  to  the 
classes  or  divisions  of  the  said  vaults,  cemetery, 
or  burial-ground,  for  burials  in  the  present  cemete- 
ries of  the  said  parish ;  but  the  same  shall  be  due, 
and  payable  to,  and  may  be  demanded,  and  taken 
by  the  person  or  persons  entitled  thereto." 

Now  it  is  expressly  pleaded  in  the  libel,  that  the 
vestrymen  have  never  exercised  the  power  con- 
ferred by  the  49th  section.  If  so,  what  then,  are 
the  fees  now  legally  payable  ?  This  appears  to  me 
to  dispose  of  the  whole  question.  Does  it  necessa- 
rily follow  that,  on  the  vestrymen  neglecting  to 
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exercise  their  power,  the  fees  taken  in  the  ancient 
burial-ground  are  the  fees  to  be  taken  in  the  new  ? 
The  Act  does  not  say  so  ;  it  does  not  provide  that, 
if  no  fees  be  settled  and  fixed,  the  old  fees  of  other 
grounds  shall  be  the  legal  fees  of  the  new.  The 
burial-ground  itself,  the  fees  for  burial, — every- 
thing belonging  to  it, — all  are  the  creation  of  the 
Act  of  Parliament ;  where  the  Act  is  silent  or  defec- 
tive, this  Court  cannot  supply  the  absence  of  enact- 
ment, except  where  legal  consequences  necessarily 
follow,  from  something  done  by  the  Act,  which  is 
not  the  present  case.  The  Act  of  Parliament  has 
provided  a  proper  mode  of  proceeding,  and  the 
vestrymen  have  neglected  to  comply  with  it.  In 
case  of  non-compliance,  the  Act  does  nothing :  on 
what  principle,  then,  could  the  old  fees  be  consi- 
dered legal  for  the  new  burial-ground  ? 

Under  these  circumstances,  I  cannot  say  that 
there  are  any  fees  legally  existing  at  all.  The 
matter,  I  apprehend,  is  not  without  a  remedy :  if 
the  vestrymen  have  neglected  to  exercise  the  power 
given  them  by  the  49th  section  of  the  act,  a  wan- 
darntu  may  issue,  to  compel  them  to  fix  the  rates 
and  fees. 

If  the  case  rested  here,  I  should  feel  that  there 
was  an  insuperable  bar  at  present  existing  to  my 
enforcing  payment  of  these  fees ;  but  this  is  not  my 
only  difficulty. 

The  Act  does  not,  directly  or  indirectly,  give  this 
Court  jurisdiction;  it  does  not  even  say  how  pay- 
ment is  to  be  enforced.  This  Court  having  juris- 
diction only  over  ancient  and  customary  fees,  I 
should  feel  great  difficulty  in  extending  that  power 
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to  the  present  case.     I  observe,  also,  that  it  would 

not  be  without  some  embarrassment  that  I  should  Hilary  Tsrm. 

come  to  the  conclusion,  who  is  the  person  entitled     ^*°'  ^^  ' 

to  receive  the  fees ;  for,  by  the  words  of  the  Act,  a       ^^^^ 

minister  was  to  be  appointed  specially  to  perform  The  Directow 

the  burial  service.    Here  is  no  specification  of  the     GuardiasB 

person  who  is  to  take  the  fees,  except  that  they  are  marylsbomb. 

due  and  payable  only  for  the  actual  performance 

of  the  service.     I  do  not  give  any  opinion  against 

Dr.  Spry's  right ;  I  only  say,  that  the  Act  has  left 

the  subject,  in  some  degree,  vague  and  doubtful. 

For  these  reasons,  I  am  under  the  necessity  of 
dismissing  the  defendants  from  the  present  suit; 
but  I  cannot  do  so  without  noticing  a  point  of  an 
entirely  difierent  description ; — I  mean  the  form  of 
the  suit,  and  the  parties  cited.  The  suit  is  against 
the  Directors  and  Guardians  of  the  Poor ;  but  it 
is  not  pleaded  that  they  are  a  legally  constituted 
corporation,  and  I  can  find  no  clause  in  the  Act 
which  allows  them  to  be  sued  in  the  name  of  their 
clerk.  I  find,  indeed,  that  by  the  12th  section  of 
5 1  Geo.  3,  the  vestrymen  may  sue  or  be  sued  in  the 
name  of  their  clerk ;  but  the  vestrymen  are  not 
the  directors.  The  present  is  a  most  anomalous 
proceeding  in  every  respect.  The  party  defendant 
in  the  cause  is  the  nominee  of  a  committee ;  suppose 
I  were  of  opinion  that  the  fees  were  due  and  that 
I  had  jurisdiction  to  compel  their  payment,  how 
could  I  enforce  my  decree  against  such  a  defendant  ? 
It  is  not  necessary  that  I  should  decide  this  point, 
but  I  should  take  a  long  time  to  pause  and  consider 
before  I  went  the  length  of  pronouncing  this  gen- 
tleman in  contempt,  if  he  refused  to  pay  the  fees, 
and  cause  a  significavit  to  issue,   in  order  that  he 
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18S9.      might  be  taken  and  coQ^ned.     This  objection  was 
Hilary  Term,  not  taken  in  the  argument,  but  it  is  one  of  no  small 

Jan.  18th.  •    «  . 

weight. 

a^Zt  For  *h^*€   reasons,  I  feel   bound  to  reject  the 

^*  Md*^"  ^^^^^  ^°^  *®  dismiss  the  defendants ;  but  I  give  no 

GiiardiuM     costs :  it  is  uot  a  case  in  which  costs  ought  to  be 

Martlookb.  given,  for  the  matter  appears  to  have  been  left  in 

so  unsettled  a  state  by  the  parish  itself,  that  the 

clergyman  was  compelled  to  come  before  a  Court 

to  ascertain  his  rights. 
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1839^  Grant  v.  Grant. 


Hilary  Term. 

jto.  2i8t  This  was  a  suit  brought  by  letters  of  request  from 

DivoreTfor  the  Commissary  of  the  Bishop  of  Winchester,  for 

Adultery.  ^j^^  parts  of  Surrey,  by  Captain  Alexander  Grant, 

Nodirectproof,  q{  Brighton,  in  the  diocese  of  Chichester,  a&^ainst 

bat  proof  in-  o  »  »     o 

ferred  from  the  Maria  ThcTcsa,  his.wifc,  of  St.  Mark,  Kennington, 
wife  and  the  in  the  couuty  of  Surrey,  and  diocese  of  Winchester, 
wb!m!'the  adni-  foT  a  Separation  by  reason  of  adultery. 
toll^tokM^  The  libel  pleaded  the  marriage  of  the  parties,  on  the 
th^etten  o?""  20th  of  August  1825,  at  Madras,  in  the  East  Indies, 
fonnd'-^hk^  their  cohabitation  in  India,  China,  and  England, 
repocitoriei.      till  February,  1838,  and  the  birth  of  six  children. 

It  pleaded  that  Captain  Grant  and  his  wife  sailed 
from  Macao,  in  China,  on  board  the  ship  Lard  Low- 
ther,  of  which  he  was  the  owner,  but  the  command 
of  her  was  given  by  him  to  Arthur  Vincent,  formerly 
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in  the  service  of  the  East  India  Company ;    that       ^839, 
shortly  after  the  ship^  left  Macao,  Captain  Vincent     ^^^'  ^^"*- 
(who  previous  to  taking  the  commatid  of  her,  had       Gbant 
been  only  slightly  acquainted  with  Captain  Grant      g^^'ant. 
and  his  wife)  'began  to  pay  particular  attention  to 
Mrs.  Grant,  who  encouraged  and  appeared  pleased 
therewith,  so  that  they  soon  became  upon  a  very 
intimate  and  familiar  footing  with  each  other ;  that 
frequently,   during  the   voyage,  from  such  time, 
Captain  Vincent  and  Mrs.  Grant  sought  occasions 
of  being  alone,  and  were  alone  together,  unknown 
to  Captain  Grant,  in  the  cuddy,  and  also  in  the 
dressing  and  sitting  cabins  of  Mrs:  Grant,  and  in 
other  parts  of  tli^e  ship,  particularly  at  times  when 
Captain  Grant  was  walking  the  deck,  which  he 
was  in  the  daily  habit  of  doing  for  hours  at  a  time, 
or  had  retired  to  sleep  (as  was  also  his  daily  habit) 
in  his  sleeping  cabin^  after  dinner ;  that,  on  some 
occasiojis,  when  alone  together.  Captain  Vincent 
and  Mrs.  Grant  were  observed  sitting  close  to,  and 
in  earnest  conversation  with  eaeh  other,  and  ap- 
peared much  embarrassed  and  confused  on  finding 
that  they  were  so  observed  ;  that  on  other  occasions. 
Captain  Vincent  was  seen  kissing  and  taking  per- 
sonal liberties  with  Mrs.  Grants  and  that  the  whole     ' 
conduct  and  demeanour  of  the  parties  towards  each 
other  soon  became,  and  was  such,  as  to  attract  the 
notice  of,  and  be  the  topic  of  conversation  amongst 
the  mariners  and  others  on  board  the  ship :  and  that 
on  some  such  occasions,  they  committed  adultery. 
It  further  pleaded  that  a  day  or  two  previous  to  the 
ship's  arrival   off  Brighton,  in  November,   1837^ 
Mrs.  Grant  said  to  Captain  Vincent,  in  the  presence 
of  Margaret  Jamieson,  her  nursery  maid,  that  she 
Vol.  II.  c 


^     1 


latfut 

I  RANT. 
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1889.  should  like  to  hear  from  him  how  he  found  his  in- 
JaiL  2iit.  tended  bride  (he  being  engaged  to  be  married  on 
gIIot.  his  return  to  England),  when  he  got  on  shore,  and 
that  shortly  after  Mrs.  Grant  told  Jamieson  that 
Captain  Vincent  had  promised  to  write  her  a  letter 
containing  the  required  information,  but  that,  as 
Captain  Grant  did  not  like  Captain  Vincent,  she 
had  begged  him  to  enclose  such  letter  under  care 
to  her,  Jamieson  ;  that  whilst  at  the  Norfolk  Hotel, 
Brighton,  where  Captain  and  Mrs.  Grant  stayed 
for  a  few  days  after  landing,  previous  to  their  occu- 
pation of  a  house  in  Regency  Square,  Brighton, 
Margaret  Jamieson  received  a  letter  addressed  to 
Mrs.  Grant,  endosed  in  a  blank  cover  addressed  to 
herself,  and  delivered  the  same  to  Mrs.  Grant, 
which  letter  came  from  Captain  Vincent,  as  Mrs. 
Grant  afterwards  admitted  to  Jamieson,  and  that 
it  was  unknown  to  her  husband.  It  further  pleaded 
that  Captain  Vincent  went  to  Brighton  on  the  20th 
of  December,  1837;  that  he  slept  at  the  Albion 
Hotel  there,  and  about  eleven  or  twelve  o'clock  on 
the  following  day,  proceeded  to  the  house  of 
Captain  Grant,  in  Regency  Square,  he  being  absent 
therefrom,  in  London  ;  that  Captain  Vincent  being 
so  told,  inquired  for  Mrs.  Grant,  and  was  shown 
up  into  the  drawing-room,  where  she  was;  that 
from  such  time  until  dinner  time  (six  o'clock)  on 
that  day,  the  parties  were  for  the  most  part  alone 
together,  either  in  that  room,  or  in  the  back  drawing- 
room  adjoining  thereto,  and  communicating  there- 
with by  folding  doors,  into  which  back  drawing-room 
a  sofa,  which  usually  stood  in  the  front  drawing- 
room,  was  removed  by  Mr^.  Grant's  orders,  between 
one  and  two  o'clock  on  that  day ;  and  it  pleads  that 
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on  that  occasion  they  committed  adultery.  Itpleaded  1839. 
further,  that  about  four  o'clock  in  the  afternoon  of  JanTaisti 
the  same  day,  the  footman^  going  up  stairs  with  a  gZ^ 
lighted  lamp,  saw  Captain  Vincent,  Mrs.  Grant,  o^'JU! 
and  her  youngest  child  (aged  four  years)  in  Mrs. 
Grant's  bed-room,  the  door  being  open,  and  about 
half  an  hour  before  dinner,  he  went  into  the  front 
drawing-room  to  see  that  the  fire  and  lamp  were 
burning,  when  Captain  Vincent  and  Mrs.  Grant 
were  not  in  that  room,  but  were  seen  by  the  servant 
sitting  together  on  the  sofa  in  the  back  drawing-* 
room,  where  there  was  neither  fire  nor  lamp, 
Captain  Vincent's  arm  being  round  the  waist  of 
Mrs.  Grant;  that  Captain  Vincent  dined  at  the 
house  that  day,  spent  the  evening  and  slept  there, 
and  for  the  purpose  of  his  so  doing,  Mrs.  Grant 
hired  a  French  bed  for  the  night,  and  had  it  put 
up  in  the  dressing'^room  of  Captain  Grant,  which 
was  below  stairs ;  and  that  they  then  committed 
adultery.  It  pleaded  that,  next  morning.  Captain 
Vincent  and  Mrs.  Grant  breakfasted  alone  together 
in  the  back  drawing-room,  where  they  remained 
till  about  two  o'clock,  when  Captain  Vincent  left 
Brighton  for  London;  and  that  on  this  occasion 
the  parties  committed  adultery «  It  further  pleaded 
that  Captain  Grant,  on  his  return  to  Brighton,  a 
few  days  afterwards,  was  informed  that  Captain 
Vincent  had  dined  at  his  house,  but  not  that  he  had 
slept  there,  and  that  Captain  Grant  being  about  to 
settle  an  accotmt  with  the  person  from  whom  the 
French  bed  had  been  borrowed,  Mrs.  Grant  sent 
word  to  her  not  to  include  it  in  her  account,  pro- 
mising to  pay^  for  its  hire  herself,  which  she  accord^ 
ingly  did.     It  pleaded  that  on  or  about  the  18th 

c  2 
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1889.  of  January,  1838,  Mrs.  Grant,  with  the  consent  of 
Jan.  2i»t.  her  husband,  wrote,  and  sent  by  the  post,  a  letter 
CbImt  (No.  1)  to  Captain  Vincent,  congratulating  him  on 
G?iiNT.  his  recent  marriage,  which  letter  was  addressed  to 
him  at  the  Jerusalem  Coffee  House,  Comhill,  that 
on  the  8th  of  February,  Captain  Grant  being  at  the 
said  Coffee  House,  on  business,  in  consequence  of 
receiving  no  answer  to  the  aforesaid  letter,  examined 
the  pigeon-holes,  and  therein  found  the  said  letter, 
with  three  others  (Nos.  2,  3&4,)  addressed  to 
Captain  Vincent  in  the  handwriting  of  his  wife ; 
that  he  took  possession  of  them  and  upon  opening 
and  perusing  them,  he  was  astonished  and  distressed 
at  their  contents,  and  was  observed  to  be  in  a  state 
of  great  agitation^  The  four  letters  (with  a  nota- 
rial translation  of  such  parts  as  are  in  the  French 
language)  were  annexed  to  the  libel ;  they  are  as 
follows. 


EXHIBIT,  No.  1. 

5  Regency  Square 
January  1838 
My  dear  Capt*"  Vincent 
I  am  very  much  rejoiced  to  hear  of  your  marriage 
and  wish  you  and  your  Wife  all  the  happiness  that 
it  is  possible  to  possess  in  this  world,  my  husband 
participates  in  my  feelings  towards  you,  and  I  need 
not  say  how  happy  I  should  be  to  give  you  a  com- 
fortable  room  if  you  could  make    it    convenient 
to   pass  through  Brighton,   accompagner  de  voire 
Epotise. 
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I  feel  my  late  bereavement  very  severely,  it  is  1839. 
indeed  a  very  trying  dispensation  but  I  trust  the  J"-  21. 
Almighty  will  enable  me  to  bear  it  with  fortitude.       Grant 

My  health  is  very  delicate  at  this  time  indeed  I       gbant. 
feel  myself  very  weak  and  I  am  ordered  not  to  go 
out  at  all. 

You  will  I  am  sure  be  glad  to  know  that  the 
Children  are  quite  well  they  are  rejoiced  to  hear 
of  your  wedding  and  desire  their  best  love  to  you 
and  Mrs.  Vincent,  avec  les  rejects  de  Id  bonne 
Margaret  qui  z* imagine  que  dan  ses  souhaits  vous 
navez  pas  accompli  ce  qu^clle  vous  h  demander  du 
Wedding  Cake  pour  ellcj  je  pense  qu^ellefera  quel- 
ques  songes  a  ce  sujet — your  little  friend  Lowther  is 
growing  a  very  fine  boy — 

Fortune  still  smiles  on  Capt**  Grant  you  will  be 
glad  to  hear  that  he  is  connected  with  some  of  the 
highest  people  in  England  in  the  way  of  business. 

I  hope  my  young  friend  £.  Vincent  is  well  and 
that  our  separation  will  not  make  him  forget  me, 
as  you  are  better  acquainted  with  his  mother  than 
myself  I  trust  you  will  prevail  on  her  to  allow  him 
to  pass  a  fortnight  here  as  Brighton  is  a  very 
healthy  place  and  I  think  he  would  be  happy  with 
my  children  and  his  sincerest  friend.  With  very 
best  wishes  for  yourself  and  kind  love  to  Mrs. 
Vincent  I  remain  my  dear  Capt«»  Vincent 

Yours  very  sincerely 
Maria  Grant 

(Saperacribed)     Cap^  Arthur  Vincmt,  y — '       ^v 

Jerusalem  Coffee  House,  Comhill,  London,  /  \ 

I     18  JA  18      I 
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Jm.  2irt.  EXHIBIT,  No.  2. 

G^i^K?.  Brighton  Dec  23rd  1837 

Twelve  o*Clock  at  Night 
My  dearest  Arthur 
Those  only  who  have  suffered  them  can  tell  the 
unhappy  moments  of  separation — 6  my  Arthur  let 
me  speak  in  a  language  so  well  entendu  par  votis  et 
cela  nCetant  plus  familver  je  veux  vous  exprimer  les 
sentiments  de  man  casur  oppress6^^Depuis  que  vous 
avez  disparA  devant  mes  yeux  Tax  eprouvdr  la  sen- 
sation la .  plus  cruelle  exactement  je  peux  avec  la 
simplicity  de  man  ccBur  vous  dire  que  la  comparison  is 
absolument  comme  ci  vous  aviez  apparu  d  moi  comme 
ce  bel  astre  qui  dans  la  nature  donnent  la  vie  aux 
plantes  mourantespar  soninjluenceetqui  dans  V  absence 
voit  Jl^trir  et  detruire  ce  qu^U-y-a  de  plus  brUlant — 
Jepensent  Arthur  que  nous  Stions  former  dans  lecid 
pour  itre  unis  si  itroitement  dans  cette  viSy  car  en 
veritd  par  la  simpathy  et  les  sentimens  sublimes  que 
nous  ressentons  Vun  pour  V autre  combien  la  vie  aurait 
passer  delideusemententrenotisoui  my  beloved  Arthur 
voire  Maria  est  vertueuse  etpossident  un  cceur  qui  vous 
aurait  rendue  heureux  pour  toujours — Jamais  nous 
n^aurions  vue  un  nuag6  sapprocher  de  nos  tites — toute 
majoie  aurait  He  de  penser  qu*a  vous  pro^ivbr  de  jour 
en  jour  combien  la  vie  secoulent  avec  delices  quand  les 
coeurs  et  la  delicatesse  des  sentiments  sont  unis  aussi 
bien  que  deux  creatures  ensemble  peuvent  etre — a 
present  je  me  considerent  dans  le  silence  de  cette  nuit 
seule  comme  the  dove  solitaire  {dont  notre  amour  est 
VeinbUme  dans  la  fidelity  de  nos  coeurs  embrasds  d'un 
sentiment  delicieux  qui  nous  a  fait  ^prouver  ce  que 
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les  cauronnes  des  souverains  ne  peuvent  posseder  autant  _  1839. 

avec  cette  IdSe  voire  fidelle  Maria  jtLsqu^a  son  torn*     Jan,  2ist 
heau  Tie  cesser  a  de  vous  cherir  et  respecter :  prenez  6     '  Grant 
mon  Arthur  de  ne  pas  negliger  voire  amie;  more  than       ^^^. 
that)  soyez  le  Docieur  qui  doit  me  guMr  avec  pru- 
dence car  ma  vie  est  aitach£e  d  vous — vous  ites  tout 
pour  moi  dans  ce  monde  ceci  n^est  pas  seulemeni  Vidie 
d^un  amour  exalii  mais  c'esi  iris  serieux  prenons  nos 
precautions  soj/ons  prudent  ensemble  ecrwez  mm  a  la 
Jin  de  cette  semaine  sous  Venoeloppe  et  addressez  h 
Margaret  Jamieson^  6,  Regency  Square^  c*est  mieux 
parce  que  la  bonne  Margaret  vous  aiment  et  cmnme 
elle  refoit  beaucoup  de  leitres  de  ces  amis  de  VEcosse 
cela  ne  donnera  pas  de  soupfons  prenez  patience  et 
avec  prudence  n&us  serons  toujours    en  dipit  des 
Jaloux  bien  favoriser — Je  souhaiterai  queje  pourrai^ 
a  mon  dernier  Soupir  recevoir  cesflammes  bridanies 
que  vous  avez  laisser  dans  mon  sein — 

Adieu  my  dearest  Arthur — I  sincerely  hope  to 
hear  something  soon  from  you — I  am  so  wretched 
that  I  am  sure  God  will  have  pity  on  your  poor 
and  devoted  Fri  {torn  off  unth  the  seal) 

Believe  me 

Yours  ever  most  affectt^ 

M.a 

Pray  do  kindly  excuse  my  handwriting  but  I  am 
so  nervous  that  I  cannot  do  anything  well,  it  is  a 
madness  adieu 

(Sapencribed)    Cap*  Vincent, 
Jerusalem  Coffee  House,  ComMU,  London, 

(Post  Mark) 
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jm.  sisT  exhibit.  No.  3. 

Grakt 

^^"J^  Brighton  Dec'.  29  1837 

My  dearest  Arthur 

Je  ne  paurrai  pas  pcuser  ces  jours  solemnels  sans 
vans  exprimer  tons  Us  sauhaits  de  ce  cosur  hi  divotiS  d 
vouSf  dans  tout  ce  que  F amour  a  deplus  exalte — Je 
ne  puis  songer^  sans  une  extrhne  Amotion  h  Vetat  ou 
fetais  quand  vous  vCavez  dit  adieu  this  very  day  last 
week  I  may  say — fix'd  in  her  choice,  and  faithful 
but  in  vain,  see  me  neglected  on  the  world's  rude 
coast,  the  dearest  companion  of  my  voyage  lost ! 

O  my  Arthur,  quand  pofirrai-je  espirer  de  vous 
reooir  si  cela  itait  possible  dans  votre  journey  seule- 
thent  pour  un  dend  jour^  comme  F eclair  brillant  qui 
eclairent  les  pas  incertains  du  voyageur. 

Je  rends  graces  a  cette  divine  Providence  si  infinic 
pour  Unites  les  profusions  de  blessings  upon  my  sweet 
family — Mon  Spoux  est  irSs  bon  et  attentive  poor 
tout  ce  qu'un  autre  que  moi  devraient  apprider  mais 
je  ne  suis  pas  digne  mais  je  n*ai  pas  de  pouvoir — 
vous  seul  saura  me  donner  de  la  raison  .•  mais  d  pre* 
9ent  toute  ma  fragile  nature  est  absorber  que  dans 
vous  seuL 

Adieu — Believe  me 
Yours  ever  most  affectt^ 
M.  G. 

Pray  do  excuse  this  in  haste 

(Sopencribed)     Capt*  Arthur  Vincent, 
/enuaiem  Coffee  ffame,  Comhill. 

(Post  Mark) 
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Brighton  New  Years  day     jan.  2iit. 
My  dearest  Arthur  qZ^ 

I  begin  this  day  in  offering  my  heart  to  God  to       ^*;^ 
bless  yourself  and  my  blessed  Family. 

I  am  obliged  to  go  to  London  to-morrow  for  a 
week,  you  will  be  sorry  to  hear  that  your  Maria 
has  received  two  days  ago  the  most  afflicting  in- 
telligence that  has  reached  her—  I  pray  God  to 
comfort  me  and  to  enable  me  to  sustain  this  heavy 
stroke  with  that  resignation  to  His  will  which  none 
but  Himself  can  give. 

I  may  say  b  my  Arthur  with  the  Poet — Doom'd 
as  I  am,  in  solitude  to  waste  the  present  moments 
and  regret  the  past,  deprived  of  every  joy  I  valued 
most  (my  love  torn  from  me)  and  I  have  lost  my 
blessed  Mother— 2a  semaine  prochaine  doit /aire  une 
impresdan  Men  melancolique  sur  mon  cceur  quandje 
reflechis  dans  Vamertwme  de  ce  ocBur  oppresser  que 
voire  infortunie  et  trop  fidelle  Maria  sera  dans  les 
Hguhres  vetemens  d'un  deuil  sombre  et  n^ayant  pas 
Vtsperance  d^ entendre  votre  voix  chiri  pour  la  con- 
soler ;  ah,  Arthur,  think  of  your  own  devoted  Maria. 

Je  vous  fait  part  de  mes  chagrins  parce  que  je 
cannais  votre  cceur  preceiux 

Je  suis  obligee  de  finir  ma  lettre  car  ma  tite  est 
tres  confuse^ 

Je  dais  prendre  garde  d  moi  car  je  suis  encore 
dilicate. 

Believe  me 

Yours  ever  most  affectt^ 

r/^««;  M.G. 

(Superscribed  Capf^  Arthur  Fineentf 

Jerusalem  Coffee  House^  Comhill,  London. 


(Post  Marks) 
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18S9. The  libel  went  on  to  plead,  that,  the  day  foUow- 

Jan.  2i8t,  Jug  the  discovery,  Captain  Grant  communicated  it 
Gbant  to  his  friends,  by  whose  advice,  in  the  evening  of 
^I^T.  that  day,  he  proceeded  to  Brighton,  accompanied 
by  Mr.  Macvicar,  one  of  such  friends,  and  Mr. 
Bolton,  his  solicitor,  and,  on  the  ensuing  day,  they 
all  went  to  Captain  Grant's  house,  when  Captain 
Grant  and  Mr.  Macvicar  proceeded  up-stairs  into 
Mrs.  Grant's  bed-room,  and  other  rooms,  to  search 
for  any  letters  from  Captain  Vincent,  whilst  Mr. 
Bolton  remained  alone  with  Mrs.  Grant,  in  the 
drawing-room,  when  Mr.  Bolton,  in  answer  to 
inquiries  by  Mrs.  Grant,  informed  her  of  the  de- 
tection of  her  correspondence  with  Captain  Vincent, 
upon  which  Mrs.  Grant,  repeatedly,  with  much 
vehemence,  denied  that  she  bad  ever  written  more 
than  one  letter  to  him,  and  that,  with  her  hus- 
band's consent,  and  that  any  other  pretended  let- 
ters were  forgeries,  or  a  conspiracy  against  her ; 
that  on  Captain  Grant  and  Mr.  Macvicar  joining 
them  (when  the  former  stated  that  he  had  first  dis- 
covered that  Captain  Vincent  had  slept  in  his 
dressing-room,  on  the  2l8t  of  December)  the  letters 
No.  2,  3  and  4  were  shown  to  Mrs.  Grant,  who 
exclaimed,  '^Oh,  I  thought  all  these  letters  had 
been  received :"  after  which^  she  no  longer  denied 
having  written  them,  only  declaring  that  she  had 
never  committed  the  crime  with  Captain  Vincent. 
The  remaining  Articles  of  the  lihj/el  pleaded  that 
Captain  Grant  brought  an  action  in  the  Court  of 
Common  Pleas,  against  Captain  Vincent,  for  cri- 
minal conversation  with  his  wife,  in  which  judg- 
ment went  by  default,  and  the  damages  were 
assessed  at  500/. 
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Upon  this  libel  fifteen  witnesses  were  examined.        1889. 

On  behalf  of  Mrs.  Grant,  an  allegation  was  jan.  2ift. 
admitted,  which  counter-pleaded  the  allegation  ^^^ 
respecting  the  behaviour  of  Captain  Vincent  and  o^lm, 
Mrs.  Grant  towards  each  other  aboard  ship,  and 
pleaded  that  their  whole  conduct  and  demeanour 
towards  each  other  was  decorous  and  proper.  It 
pleaded  that  Mrs.  Grant,  on  the  morning  of  the 
21st  of  December,  received  a  letter  from  her  hus- 
band, informing  her  that  Captain  Vincent  was  to 
go  to  Brighton,  and  would  call  at  his  house,  and 
directing  her  to  invite  him  to  dine,  and  to  show 
him  every  attention  and  civility  in  her  power-^ 
which  letter  was  destroyed,  in  pursuance  of  a  gene- 
ral injunction  by  Captain  Grant ;  that  when  Cap- 
tain Vincent  came  to  the  house,  he  came  without 
any  other  previous  knowledge  of  his  visit  by  Mrs. 
Grant,  who  was  then  attended  by  her  music* master, 
who  remained  at  the  house,  and  in  the  same  room 
with  Captain  Vincent  and  Mrs.  Grant,  for  a  consi- 
derable time  after  Captain  Vincent  arrived  at  the 
house ;  that  in  pursuance  of  Captain  iarant's  in- 
junctions, on  many  occasions,  to  show  every  respect 
and  attention  to  Captain  Vincent,  she  invited  him 
to  spend  the  day  there,  and  engaged  some  friends 
to  pass  the  evening  at  the  house  ;  that  Mrs.  Grant, 
with  Captain  Vincent,  and  her  three  eldest  children, 
drove  in  a  hired  carriage  about  Brighton,  and,  on 
their  return,  Mrs.  Grant  went  to  her  bed-room  to 
dress  for  dinner,  and  did  not  go  down-stairs  till 
'  a  few  minutes  before  the  dinner-hour ;  that,  before 
Mrs.  Girant,  her  son  (twelve  years  old),  and  Captain 
Vincent  had  risen  from  the  dinner-table,  the  friends 
who  had  been  invited,  arrived,  and  continued  in 
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1839.       the  house  till  eleven  o  clock,  and  that  from  their 
Jan-  21st.     arrival,   Mrs.   Grant  and    Captain   Vincent   were 
Gbant       never  absent  from  the  drawing-room  during  the 
GRAyr.      evening ;  that  Captain  Vincent  having  mentioned 
that  he  was  staying  at  the  Albion  Hotel,  and  that 
it'  was  very  expensive,  Mrs.  Grant  informed  him 
that  she  would  endeavour  to  provide  accommoda- 
tion for  him  at  the   house,  and  consulting  with 
Jamieson,  it  was  arranged  that  a  French  bedstead 
should  be  hired,  which  was  put  up  in  the  dressing- 
room  of  Captain  Grant, — a  back-room,  adjoining 
the  parlour  on  the  ground-floor ;  that  there  was  a 
spare  bed-room  ready  for  occupation,  on  the  second 
floor,  which  Mrs.  Grant  would  not  allow  Captain 
Vincent  to  occupy,  as  it  adjoined  her  own  bed- 
chamber ;  that  she  did  not  mention  to  her  husband 
that  Captain  Vincent  had  slept  there,  in  order  (as 
he  was  very  particular  and  rigid  in  looking  over, 
and  criticising,  her  accounts)  that  she  might  avoid 
.  complaint  of  the  expense ;  but  that  the  fact  was 
well  known  to  the  servants  and  others ;  that,  on  the 
night  of  the  21st  of  December,  Mrs.  Grant  retired 
to  her  bed-room,  soon  after  eleven  o'clock,  attended 
by  her  maid,  and  her  daughter,  nearly  seven  jears. 
of  age,  slept  with  her,  and  that  she  did  not  leave 
her  room  during  the  night ;  that  the  sofa  was  fre- 
quently moved  from  one  drawing-room  to  another, 
there    being   folding-doors   between   them,   which 
usually  remained  open,  and  that  it  was  so  removed, 
on  the  21st  of  December,  to  afibrd  greater  space  in 
the  front  drawing-room    for  dancing,    which  the 
servants,  and  others  well  knew  was  to  take  place 
in  the  evening ;  and  it  denied  that  Captain  Vincent 
sat  on  the  sofa  with  his  arm   round   Mrs.  Grant's 
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waist,  and  pleaded  that,  during  the  visit  of  Captain       1839. 
Vincent,    he   and   Mrs.  Grant  were   never   alone     Jan.  2iBt. 
together,  save   for  a  short  space  of  time  in  the       gI^t 
morning  of  the  y2d,  just  prior  to  his  departure,       grInt, 
during  part  of  which  time  they  were  at  breakfast, 
and,  during  the  remainder,  she  was  engaged  with 
her  music,  the  doors  of  the  drawing-room   being 
open,   or    unlocked,    and   it  denied    any    act  of 
adultery. 

Upon  this  allegation  eight  witnesses  were  exa* 
mined. 

Addams  and  Curteis^  for  the  husband.  On  the 
face  of  the  letters  the  Court  can  come  to  no  other 
conclusion  than  that,  if  the  parties  had  an  opportu- 
nity to  commit  adulteiy,  they  did  commit  it.  As 
they  were  living  on  board  the  same  ship  during  a 
long  voyage,  opportunities  must  have  offered,  and 
the  witnesses  state  that  there  were  familiarities 
between  them  which  afforded  matter  for  observation, 
to  the  mariners  and  others  on  board.  There  is 
proof  of  an  arrangement  for  a  clandestine  correspon-^ 
dence  between  them,  before  they  left  the  vessel, 
and  there  is  no  counterplea  on  this  point  on  the 
part  of  the  wife.  The  letters  from  Captain  Vincent 
were  not  before  the  Court,  but  those  from  Mrs. 
Grant  were,  and  they  show  that  adultery  had  been 
committed,  which  creates  a  distinction  between  this 
case  and  that  of  Hamerton  v.  Hamerton  (a).  The 
evidence  of  Jamieson  shows  that  Captain  Vincent's 
visit  on  the  21st  of  December^  was  unexpected  by 
Mrs.  Grant;  that  she  evinced  surprise  at  seeing 

(a)  2  Hagg.  Eccl.  Rep.  p.  8. 


30  CASES    DETERMINED   IN    THE 

1839.       him,  which  disproves  her  plea  that  she  had  been 
Jan.  2i8t     advertised  of  his  visit  by  Captain  Grant.     The  in- 
oZ^r       decent  familiarities  between  the   parties   on  that 
gSan^       occasion,  the  concealment  from  Captain  Grant  of 
the  fact  that  Captain  Vincent  slept  in  the  house ; 
the  denial  of  Mrs.  Grant  that  she  had  written  more 
than  one  letter  to  Captain  Vincent,  and  her  excla- 
mation when  they  were  produced,  that  "  though 
her  mind  might  be  contaminated,   her  body  was 
pure,"  and  that  '^  no  one  had  seen  her  in  his  arms,'' 
the  expressions'  in    the    letters,  from   a   married 
woman  to  a  young  man,    and  the   result  of  the 
action  at  law,  were  conclusive  proofs  of  the  guilt  of 
the  wife. 

Phxllimore  and  Haggard  for  the  wife.  There  is 
no  case  where,  in  the  absence  of  all  proximate  acts, 
and  where  the  oral  evidence  failed,  a  wife  has  been 
convicted  of  adultery,  on  letters  written  subse- 
quently to  any  act  charged,  and  which,  though 
they  contain  some  remarkable  expressions,  do  not 
allude  to  the  commission  of  the  crime ;  only  one 
witnesss  is  produced,  who  deposes  to  a  belief  that 
adultery  was  committed  on  board  the  ship,  and 
several  persons  depose  to  the  contrary.  The  only 
passenger  saw  nothing  but  polite  and  respectful 
conduct  on  the  part  of  Captain  Vincent  towards 
Mrs.  Grant.  Captain  Grant  was  an  austere  man, 
(according  to  the  evidence),  and  his  wife,  being  a 
lively  woman  (a  French  creole  of  Mauritius),  was 
desirous  of  cultivating  an  acquaintance  with  Captain 
Vincent,  which  accounts  for  his  employing  the 
intervention  of  the  servant.  There  is  not  a  single 
letter  of  Captain  Vincent,  and  in  Hamerton  v.  Ha- 
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mertonj  the  letters  per  «c,  were  held  to  be  no  evi-       1839. 
dence  of  guilt.     As   to  the   action   at  law,   Lord     Jao.2igt 
Stowell,  in  Elwesy.  Elwes{a)y  said,   "How  can       g^t 
that    be   evidence   against  the    party   which    has      grIot! 
passed  in  a  suit  to  which  she  was  not  privy?"  And 
in  Williams  v.  Williams^  (b)  where  a  verdict  went 
by  default,   Lord  Stowell  pronounced  against  the 
divorce. 

t 

Judgment. 

Sir  H.  Jenner, 

The  facts  of  this  case  lie  within  a  narrow  com- 
pass. The  parties,  in  1835  or  1836,  went  from  this 
country  to  the  East  Indies,  on  board  the  ZiOrd 
jLowtheVf  the  property  of  Captain  Grant,  and  at 
that  time  under  his  command,  acompanied  by  two 
of  their  children,  (they  having  five  children  at  this 
time,)  three  of  their  children  being  left  at  Brighton. 
They  proceeded  to  several  places,  and,  on  the  8th 
day  of  May,  1837,  being  then  in  China,  left  that 
country  on  board  the  same  vessel,  on  their  return 
to  England,  and  landed  at  Brighton  about  the  10th 
or  1 1th  day  of  November,  and  remained  for  a  few 
days  at  the  Norfolk  Hotel,  and  then  took  up  their 
residence  at  No.  6,  Regency  Square,  where  they 
continued  to  reside  till  the  separation  on  the  10th 
or  Uth  day  of  February.  On  the  homewaird  voy- 
age Captain  Grant  did  not  continue  in  command  of 
the  vessel,  but  had  appointed  to  its  command  a 
gentleman  of  the  name  of  Vincent — Captain  Grant 
and  his  family  being  in  the  situation  of  passengers 
on  board  the  vessel ;  and  Captain  Grant  appears  to 

(a)  1  Consist.  290.  n.  (6)  1  Consist.  306. 
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I8S9.  have  been  also  owner  of  a  moiety  of  the  cargo  on 
Jan.  2i»t.  board.  It  is  with  Captain  Vincent  during  this 
Gb^nt  voyage,  and  also  during  two  .days  in  December, 
G^AN?.  1837,  after  the  vessel  had  arrived,  that  the  adultery 
is  alleged  to  have  taken  place ;  and  it  is  clear  that, 
if  adultery  did  take  place  at  all,  it  must  have  been 
on  board  tHe  vessel,  during  the  voyage,  or  during 
the  20th  and  2 1st  days  of  December,  or  one  of 
those  days ;  for  the  parties  scarcely  seem  to  have 
had  any  acquaintance  with  each  other  till  they  were 
on  board  the  same  vessel :  and,  after  the  vessel  had 
arrived  at  Brighton,  and  Captain  Grant  and  his 
family  had  left  her,  it  is  clear  that  there  was  no 
other  interview  between  Captain  Vincent  and  Mrs. 
Grant,  than  on  the  20th.  and  21st  of  December; 
On  board  the  vessel,  besides  Captain  Grant  and  his 
faqiily,  there  was  another  passenger,  Mr.  Anderson, 
and  also  a  Mr.  Cockerell,  who  came  on  board  as  a 
passenger,  but  who  subsequently  acted  as  purser  of 
the  vessel.  The  situation  of  the  rooms  and  cabins 
occupied  by  Captain  Grant  and  his  femily,  consist- 
ing of  sleeping-cabins  for  the  children  and  them- 
selves, and  a  sitting-cabin  for  the  use  of  Captain 
and  Mrs.  Grant,  appears  to  have  been  in  the  after- 
part  of  the  vessel,  and  nearer  to  the  stem  than  the 
cuddy-room,  which  was  common  to  all  the  pas- 
sengers, and  to  the  officers  of  the  ship ;  but  no 
person  who  had  not  occasion  to  go  to  the  cabins, 
occupied  by  Captain  and  Mrs.  Grant,  had  any  right 
of  access  there  whatever ;  so  that,  to  a  certain  ex- 
tent, they  were  cut  off  from  communication  with 
the  other  persons  on  board  the  vessel,  except  those 
who  were  immediately  connected  with  the  family 
of  Captain  and  Mrs.  Grant. 
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It  Beems  to  be  the  general  result  of  the  evidence,  1889. 
that  Captain  Vincent,  a  short  time  after  their  em-  JaQ.2itt. 
barkation,  and  particularly,  (as  one  of  the  wit-  Grant 
nesses  states)  after  they  left  Saint  Helena,  paid  gTI^t 
attentions  to  Mrs.  Grant,  of  such  a  nature  as  to 
attract  the  notice  and  excite  the  observation  of  per- 
sons who  saw  those  attentions ;  not,  as  it  appeared 
to  Mr.  Cockerell  and  Mr.  Anderson,  that  there  was 
anything  improper  in  them,  or  that  they  were  paid 
with  any  improper  motive  or  object ;  but  still  there 
were  particular  attentions  paid  by  Captain  Vincent 
to  Mrs.  Grant,  beyond  what  were  necessary  on  his 
part,  as  the  captain  of  the  ship,  and  which  seem 
rather  to  have  been  encouraged  by  her.  They 
were  in  the  habit  of  walking  together  on  deck  in 
the  absnce  of  Captain  Grant,  and  were  observed 
sitting  together  when  Captain  Grant  was  walking 
on  the  deck,  as  he  was  accustomed  to  do  for  some 
time  together,  and  when  he  was  asleep  in  the  cabin, 
which  he  was  in  the  habit  of  doing  every  day  after 
dinner.  It  is  very  true  that  no  impropriety  is  con- 
sidered to  attach  to  the  conduct  of  these  persons  on 
board  the  vessel,  in  the  opinion  of  Mr.  Cockerell 
and  Mr.  Anderson ;  but  still,  as  I  have  stated,  it 
did  attract  their  observation  and  attention. 

It  may  be  proper  for  the  Court  to  refer  to  some 
parts  of  the  evidence  of  these  witnesses,  and  of 
another  person  on  board  the  vessel — Jamieson,  the 
nursery-'maid — for  the  purpose  of  pointiug  out  that, 
although  she  was  a  personal  attendant  of  Mrs. 
Grant's  children,  and  probably  of  herself  too, 
(though  there  was  another  female  servant,)  she  saw 
nothing  in  the  conduct  of  Mrs.  Grant  and  Captain 
Vincent  which  created  a  suspicion  in  her  mind  of 
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1839.      anything  improper  between  then) ;  and  also,  that 

Jan.  2iit     she  did  not  observe  any  indecent  familiarity  in  the 

GrIot      manner  in  which  they  conducted  themselves  to- 

^^,      wards  each  other  on  board  the  vessel.     All  this  is 

material  in  coming  to  a  conclusion  as  to  the  charge 

against  Mrs«  Grant. 

Jamieson  says,  'Vl  saw  nothing  particular  in  the 
attention  of  Captain  Vincent  to  Mrs.  Grant,  in  the 
voyage  home  ;  at  first  they  seemed  as  strangers  ; 
by  degrees  they  seemed  to  become  better  acquainted; 
but  there  was  nothing  that  I  observed  in  the  at- 
tentions which  he  paid,  more  than  a  gentleman 
would  pay  to  a  lady.  I  did  not  observe  that  she 
encouraged  his  attentions;  nor  that  she  and  Captain 
Vincent  appeared  to  be  on  a  very  intimate  or  familiar 
footing  with  each  other.  I  could  not  say  that  they 
were  much  or  frequently  alone  together ;  I  never 
saw  them  alone,  but  in  places  which  were  open  to 
other  persons ;  in  the  cuddy  I  have  seen  them 
alone,  he  sitting  on  one  side  of  the  table,  and  she 
on  the  other.  I  never  saw  them  together  in  her 
dressing-cabin.  I  have  seen  them  in  a  sitting- 
cabin,  but  it  was  not  Mrs.  Grant's,  for  she  had  not 
one  ;  it  was  a  sitting-cabin  open  to  other  persons ; 
and  when  I  saw  them  in  it  the  door  was  open.''  I 
do  not  quite  understand  the  evidence  of  this  witness 
here,  when  she  says  it  was  a'  sitting-cabin  open  to 
other  persons.  As  far  as  I  can  collect  from  the 
other  evidence,  the  rooms  they  occupied  were  sit- 
uated in  the  after-part  of  the  vessel,  through  the 
cuddy,  and  it  was  necessary  to  go  through  the 
cuddy  to  get  to  the  sitting-room,  and  that  this  room 
situated  in  the  after-part  of  the  vessel)  was  specially 
appropriated  to  Captain  Grant  and  his  family,  and 
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no  Other  person  had  a  right  to  go '  there  unless  he      1839. 
had  business  with  him.     "  I  cannot  say,  when  they     Jan.  2i8t. 
were  alone  together,  whether  it  was  or  was  not  un-      gIII^ 
known  to  Captain  Grant ;  he  might  have  known      ^STa^. 
it,  as  1  did  know  it ;  any  person  might  have  seen 
them.     I  did  not  observe  that  it  was  particularly 
whilst  Captain   Grant  was  walking  the  deck,  or 
sleeping  after  dinner,  that  Captain  Vincent  and 
Mrs.  Grant  were  alone.     Captain  Grant  was  in  the 
daily  habit  of  walking  the  deck  for  an  hour  and 
more  at  a  time,  and  he  every  day  after  dinner  used 
to  retire  into  his  cabin  to  sleep.     I  could  not  say 
that  I  ever  observed  Captain  Vincent  and  Mrs. 
Grant  in  particularly  earnest  conversation ;    nor 
that  they  were  sitting  close  to  each  other.     I  never 
observed  in  them  any  appearance  of  embarrassment 
orconftision.     I  never  saw  Captain  Vincent  take 
any  personal  liberty  with  her.     I  never  observed 
in  the  conduct  or  demeanour  of  either  of  them  any 
thing  to  attract  notice.     I  never  heard  their  con- 
duct made  the  subject  of  conversation  or  remark 
but  once,   when  one  of  the  young  midshipmen, 
Mr.  Steward,  said  to  me,  •  Margaret,   I  wonder 
what  those  two  gets  to  talk  about. '     I  had  no  idea 
that  in  that  he  meant  to  say  that  there  was  any 
impropriety  in  their  conduct,  and  I  never  saw  any." 
Now  certainly,  as  far  as  her  evidence  goes,  she 
entirely  negatives  having  seen  anjrthing  particular    , 
in  the  attentions  paid  to  Mrs.  Grant  by  Captain 
Vincent,  or  anything  particular  in  their  conduct 
to  each  other,  or  that  any  other  person  in  the  ship 
made  mention  of  anything  passing  between  them  ; 
and,  therefore,  it  does  not  support,  but  rather  ne- 
gatives, the  allegation   as  to  any   particular  at- 
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1889.       teiitions  being  paid  by  Captain  Vincent  to  Mrs, 
Jan.  21st.     Grant,  and  as  to  their  being  encouraged  by  her. 
Gi^T  Another  witness  who  has  been  examined  on  the 

urInt.  ^™6  Article  of  the  libel,  Mr.  Cockerell,  who,  by 
the  tenour  of  the  interrogatory  put  to  him  on  behalf 
of  Mrs.  Grant,  it  was  supposed  was  likely  to  have 
spoken  as  much  as  he  could  to  her  disadvantage, 
but  it  seems  to  me  that  Mr.  Cockerell  has  given 
his  evidence  with  great  candour  and  fairness.  He 
states  that  he  has  known  Captain  Grant  for  many 
years,  and  Mrs.  Grant  only  from  the  time  of  her 
coming  on  board  the  ship,  on  the  8th  day  of  May, 
when  the  Lord  Lowther  left  Macao  Roads  for  Eng- 
land, and  he  thus  deposes,  ''  I  should  My  that,  at 
first,  there  appeared  to  be  but  a  slight  acquaintance 
between  Captain  Vincent  and  Captain  Grant  and 
his  wife.  I  thought  that,  soon  after  the  com* 
mencement  of  the  voyage,  Captain  Vincent  paid 
more  particular  attention  to  Mrs.  Grant  than  was 
necessary  as  the  captain  of  the  ship  ;  and  I  should 
say,  that  she  seemed  to  encourage  and  be  pleased 
with  his  attentions.  It  did  not  appear  to  me  that 
there  was  any  improper  object  in  his  attentions : 
they  were  particular ;  and  knowing,  as  was  com- 
monly known  on  board,  that  Captain  Vincent  was 
an  engaged  man,  and,  looking  to  Mrs.  Grant's 
position  in  the  vessel,  I  considered  Captain  Vin- 
cent's attention  to  her  such  as  one  would  pay  to  a 
superior,  and  that  he  was  making  his  court  to  Captain 
Grant  through  his  wife,  with  a  view  to  his  future 
interest.  I  put  no  other  construction  on  his  or 
Mrs.  Grant's  conduct.  So  far  as  I  have  said,  they 
became  on  an  intimate  and  familiar  footing."  It 
does  appear,  then,  that  he  observed  particular  at- 
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tentioos  paid  to  Mrs,  Grant  by  Captain  Vincent,  1839. 
more  than  was  required  from  the  captain  of  the  Jan.  aut. 
ship,  though  he  saw  no  improper  object  in  them  ;  grInt 
and,  considering  the  position  of  Captain  and  Mrs.  ^**^Jf 
Grant,  having  their  children  and  servants  on  board 
the  vessel,  there  was  everything  to  lull  suspicion  ; 
he  could  not  suppose  that  anything  improper  could 
be  intended,  although  the  attentions  of  Captain 
Vincent  were  beyond  those  usually  paid  by  the 
captain  pf  a  vessel  to  the  female  passengers  on 
board.  "  They  were  a  good  deal  together  in  the 
evenings,  but  I  cannot  say  that  they  sought  oc* 
casions  for  being  alone ;  they  were  rather  thrown 
together;  and  I  cannot  say  that  it  was  unknown 
to  Captain  Grant.  He  was  in  the  habit  of  going 
to  sleep  after  dinner,  and  at  that  time  Captain 
Vincent  was  more  at  leisure  from  the  duties  of  the 
ship.  There  did  not  appear  to  me  to  be  any  design 
in  their  being  alone  together.  It  was  in  Mrs. 
Grant's  sitting-cabin  that  I  saw  them  mostly  alone 
together,  and  whilst  Captain  Grant  was  in  his 
sleeping-cabin,  after  dinner.''  So  that  Mr.  Cockerell 
says  they  were  sitting  alone  together  in  Mrs.  Grant's 
sitting-cabin  ;  whereas  Jamieson  says,  it  was  an 
open  room,  and  that  there  was  no  sitting-cabin 
belonging  to  Mrs.  Grant.  ''  I  have  seen  them 
sitting  on  the  sofa  together.  Captain  Grant  walked 
the  deck  daily  for  hours  together.  Being  not  only 
owner  of  the  ship,  but  of  about  half  the  cargo,  he 
naturally  took  a  great  deal  of  interest  in  the  pro- 
gress of  the  vessel,  and  was  a  great  deal  on  deck." 
He  states,  "  There  was  only  one  occasion  on  which 
I  observed  anything  so  particular  in  the  situation 
of  Captain  Vincent  and  Mrs.  Grant  as  to  raise  a 
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*839>  suspicion  in  my  mind,  but  that  I  did  not  think  of 
Jan.  2i8t  afterwards.  It  was  one  evening  after  the  cuddy 
Gbant  was  lighted  up.  I  went  into  it  rather  suddenly, 
cfttlm.  and  they  were  sitting  at  the  further  end  of  the 
table  close  together,  and  they  certainly  seemed 
surprised  at  my  entrance,  and  embarrassed  and 
confused/'  Now,  what  was  the  exact  situation 
of  the  parties  on  this  occasion,  we  are  not  pre- 
cisely informed,  only  that  ''  they  were  sitting 
quite  close  to  each  other  at  the  corner  of  the  table/' 
There  was  nothing  in  the  situation  of  the  parties 
which,  admits  of  a  conclusion  that  any  inde- 
cent familiarities  were  taking  place  at  this  time ; 
but  there  was  something  in  their  conduct  which 
made  them  appear  embarrassed  and  confused. 
'^  I  never  saw  Captain  Vincent  kissing  Mrs.  Grant, 
nor  taking  the  slightest  personal  liberty  with  her. 
I  had  no  idea  of  anything  of  the  kind.  I  never 
heard  their  conduct  made  the  subject  of  con- 
versation or  remark ;  nor  was  it  likely  I  should 
hear  it,  for  Captain  Grant  was  my  principal  as- 
sociate on  board,  and  I  was  a  good  deal  with  him, 
and,  not  having  much  intercourse  with  the  other 
persons  on  board,  they,  seeing  my  intimacy  with 
Captain  Grant,  were  not  likely  to  make  his  wife's 
conduct  the  subject  of  conversation  or  remark  to 
me.  I  had  not  any  reason  to  believe  that  there 
was  any  iqiproper  intercourse  between  Captain 
Vincent  and  Mrs.  Grant ;  I  did  not  observe  any 
thing  to  lead  me  to  suspect  it."  So  that  the  evi- 
dence of  this  gentleman  goes  to  this :  that  he  saw 
Captain  Vincent  and  Mrs.  Grant,  on  some  occasions, 
sitting  close  together,  when  Captain  Grant  was  on 
deck  or  in  his  sleeping-cabin,  to  which  he  returned 
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after  dinner ;  and  though  on  one  occasion  what  he       iSS9. 
saw  may  hare  created  some  suspicion  in  his  mind,     Jaa^tt. 
there  is  nothing  from  which  the  Court  can  infer       g«ant 
that  adultery   had  been  committed   between   the      Gkant. 
parties,  as  &r  as  what  was  seen  by  Mr.  Cockerell. 
There  is  nothing  as  to  what  is  pleaded  in  the  libel, 
of  Captain  Vincent  taking  indecent  liberties  with 
Mrs.  Grant. 

Three  other  persons  have  been  examined  frdm 
on  board  the  vessel.  Wilkins,  one  of  them,  who  ^ 
was  cooper  on  board  the  vessel  during  her  voyage . 
between  China  and  this  country,  says  that  Mrs. 
Grant  and  Captain  Vincent  were  not  well  acquainted 
before  the  vessel  left  Macao.  He  says,  '*  soon  after 
the  voyage  commenced,  Captain  Vincent  was  very 
attentive  to  Mrs.  Grant,  and  she  seemed  very 
affable  with  him.  It  was  not  very  long  before  they 
got  on  very  intimate  and  familiar  terms;  I  observed  « 

that  not  long  after  we  left  Batavia ;  the  manner  in 
which  she  took  hold  of  his  arm  on  deck,  and  being 
so  very  close  to  him,  made  me  think  that  there  was 
something ; — ^that  was  my  opinion.  Until  I  became 
captain's  steward,  I  could  only  see  them  on  deck ; 
and  I  noticed  their  being  so  much  together,  and 
that  there  was  that  in  her  manner  towards  him 
from  which  any  person  could  see  that  she  had  a 
leaning  that  way,  and  particularly  as  it  was  so 
different  when  Captain  Grant  was  on  deck.*'  That 
is  a  circumstance,  undoubtedly,  which  is  calculated 
to  awaken  the  attention  of  the  Court — the  diffe- 
rence in  the  conduct  of  Captain  Vincent  and  Mrs. 
Grant  to  each  other,  when  the  husband  was  present 
and  when  he  was  absent.  It  has  been  said  that  the 
witness,  Wilkins,  is  a  person  on  whom  no  reliance 
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^^^'  can  be  placed — that  he  has  deposed  untruly.  I 
Jan^ift.  think  not ;  for  although  this  difference  in  the  con- 
Grant  duct  of  the  parties  may  not  have  been  observed  by 
GtLAvr,  Mr.  Cockerell,  or  by  Jamieson,  the  fact  may  have 
occurred  to  the  observation  of  a  person  who  was  on 
deck ;  and  he  is  confirmed  by  the  evidence  of  other 
witnesses.  "After  I  became  captain's  steward,  I 
saw  them  together  alone  in  the  cuddy,  and  also  in 
the  inner  cabin;  and  I  saw  him  going  into  the 
nursery,  where  I  heard  Mrs.  Grant's  voice,  talking 
or  singing.  It  was  not  every  day  I  saw  them  alone, 
but  I  saw  them  frequently  alone,  and  it  was  at  that 
time  when  Captain  Grant  took  his  morning  walk 
on  the  poop.  I  am  quite  certain  it  was  unknown 
to  Captain  Grant,  and  I  was  afraid  to  discover  it  to 
him,  for  I  stood  like  between  two  fires ;  and  there- 
fore I  did  not  like  to  see  more  than  I  could  help — 
though  I  did  sometimes  make  an  errand  into  the 
cuddy  to  wipe  or  dust,  just  to  see  what  was  going 
on.  I  never  saw  them  in  a  dressing-cabin.  Cap- 
tain Grant  used  mostly  to  retire  to  sleep  after  his 
dinner;  and  then,  also,  I  noticed  that  Captain 
Vincent  and  Mrs.  Grant  were  alone :  they  used  to 
sit  quite  close  together,  sometimes  playing  at  a 
game,  I  think,  they  called  chess.  I  cannot  say  that 
they  seemed  confused  or  embarrassed  when  I 
entered  the  cabin  and  found  them  together,  but  on 
seeing  me,  they  would  shift  their  positions  a  little, 
or  ask  for  something,  as  an  excuse.  I  cannot  say- 
that  I  ever  saw  Captain  Vincent  kissing  her,  but  I 
have  seen  his  face  two  or  three  times,  or  more  than 
that,  so  close  to  her  bonnet  that  I  had  no  doubt 
about  it,  I  have  also  seen  his  hand  upon  her  thigh 
twice  or  thrice,  or  more ;  this  was  in  the  sitting- 
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cabin,"  Now,  if  this  witness  is  to  be  believed,  he  ISS9. 
proves  an  act  of  gross  familiarity  occurring  within  Ju.  2iit. 
his  own  observation ;  and  I  see  no  reason  to  distrust  o^i^ 
his  evidence  because  this  was  not  seen  by  other  ^m. 
persons.  ''  They  must  have  seen  mje,  but  not,  per- 
haps, that  I  observed  what  they  were  about.  Their 
whole  conduct  was  the  talk  of  the  ship's  company. 
I  did  not  mention  what  I  saw  to  any  one ;  but  the 
free  manner  in  which  Mrs.  Grant  behaved,  and  her 
bearing  towards  Captain  Vincent,  was  quite  the 
subject  of  jokes,  and  of  the  coarsest  jokes,  of  the 
ship's  company ;  and  they  could  only  see  what 
passed  on  deck ;  they  could  not  see  what  passed  in 
the  sitting*cabin ;  and  what  I  saw  there,  could  not 
have  been  without  taking  some  little  pains,  going 
round  the  cuddy  and  looking  into  the  cabin.  Any 
person  coming  up  the  cuddy  to  the.  cabin  would 
have  been  heard.  On  these  occasions  Captain 
Grant  was  on  deck.  I  do  really  believe  that,  on 
some  of  the  occasions  on  which  I  saw  Captain 
Vincent  and  Mrs.  Grant  alone  in  the  sitting-cabin, 
they  committed  adultery."  He  says,  ''  I  could  not 
be  deceived  as  to  where  his  hand  was — on  the 
inside  of  her  thigh ;  it  was  as  clear  as  possible. 
And  they  could  always  tell  where  Captain  Grant 
was,  by  his  tread  above  on  the  deck;  and  there 
was  no  other  person  who  would  have  any  right  to 
enter  the  cabin :  the  children,  if  they  had  come 
down,  would  have  gone  into  the  nursery;  and  if 
they  had  not,  they  made  such  a  frisking  and  noise, 
that  there  was  plenty  of  time  to  separate/'  The 
evidence  of  this  witness,  then,  goes  to  prove  that 
certain  familiarities  passed  between  these  parties, 
which,  though  they  may  not  lead  to  the  conclusion 
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^8S9l       of  adultery  hairing  been  committed  between  them, 

jaiL2iit.-     show  that  there  was  something  more  in  the  atten- 

GJilTr       tions  paid  by  Captain  Vincent  to  Mrs.  Grant  than 

^^^*       '^w  supposed  by  Mr.  Cockerell,  who  considered 

them  as  nothing  more  than  a  paying  court  to  Cap* 

tain  Grant  through  Mrs.  Grant. 

Smith,  another  witness,  who  was  a  midshipman 
on  board  the  vessel,  states  that  he  observed  thai 
Captain  Vincent  paid  particular  attention  to  Mrs* 
Grant  during  the  voyage,  and  he  thought  that 
Mrs.  Grant  encouraged  his  attention,  and  seemed 
pleased  with  it.     "They  got,  not  long  after  the 
commencement  of  the  voyage  home,  on  v^y  inti- 
mate and  familiar  terms ;  they  used  to  be  whisper- 
ing and  smiling  together  on  deck,  when  Captain 
Grant  was  asleep  below  in  the  evening,  about  dusk. 
From  six  to  eight  o'clock  in  the  evening  Captain 
Grant  used  to  be  in  his  sleeping-cabin,  and  then 
Mrs.  Grant  and  Captain  Vincent  used  to  be  on 
deck,  whispering  and  smiling  together;  and  she 
used  to  be  sitting  on  deck  sometimes  by  his  cabin- 
window,  which    looked    upon   the  quarter-deck, 
whilst    he    talked  to  her   through  the  window. 
They  were  always  talking  in  that  way,  as  if  they 
did  not  wish  to  be  overheard.     I  never  saw  them 
alone  together  in  the  cuddy ;  they  used  to  sit  toge- 
ther there,  but  then  any  person  almost  might  go 
into  the  cuddy.     I  never  saw  him  in  her  sitting  or 
sleeping-cabin,  or  dressing-cabin ;  I  never  noticed 
that  they  cared  about  being  seen  or  observed  when 
they  were  together ;  I  never  saw  Captain  Vincent 
kissing  or  taking  any  personal  liberty  with  Mrs. 
Grant ;  I  never  saw  anything  particular  in  their 
conduct  or  demeanour,  except  this  low  whispering 
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and  talking  in  the  evening,  when  Captain  Grant  ^^^* 
was  below  in  his  cabin ;  and  they  behaved  so  diffe-  Jm^«^» 
rently  towards  each  other  when  he  was  about/'  Ckamt 
Here,  again,  is  a  di&rence  of  manner  spoken  to  in  Gbant. 
these  persons  when  it  was  likely  to  fall  ander  the 
observation  of  Captain  GraAt,  the  husband.*  He 
says,  ''Their  conduct  was  very  much. talked  of  on 
board  the  vessd ;  the  men  at  their  work  used  to 
make  their  remarks  about  it,  and  we,  in  our  berth, 
used  to  talk  about  it,  more  in  joke  than  anything 
else,  for  we  did  not  think  that  there  was  anything 
in  it  at  the  time,  though  we  did  talk  about  it,  and 
think  it  very  odd  that  Mrs.  Grant,  as  a  married 
woman,  should  be  so  very  particular  with  Captain 
Vincent.  I  never  saw  anything  to  give  me  reason 
to  believe  that  they  were  criminal  together ;  I  did 
not  think  that,  though  their  conduct  was  so  odd.'' 
So  that  here  is  another  witness,  who  says  that  the 
conduct  of  these  persons  on  board  the  vessel  was 
such  as  to  attract  the  observation  of  the  ship's  com- 
pany; that  the  ship's  company  used  to  make 
remarks  upon  it,  and  the  midshipmen  in  their 
berth  used  to  joke  upon  the  subject;  though  this 
witness,  at  the  same  time,  under  all  the  circum- 
stances under  which  they  were  on  board  the  vessel, 
did  not  conceive  that  there  was  any  actual  cri- 
minality between  them. 

The  witness  Pyle  speaks  much  to  the  same  effect, 
as  to  the  general  conduct  of  these  persons  towards 
each  other.  He  describes  himself  as  being  a  car- 
penter and  joiner ;  he  says,  ''  Soon  after  the  com- 
mencement of  the  voyage,  I  thought  that  Captain 
Vincent  was  paying  great  attention  to  Mrs.  Grant. 
They  used  to  be  walking  the  deck  in  the  evening, 
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1839.       and  laughing  and  talking  together ;  and  she  used 
Jan.  2iit.     to  be  sitting  at  his  cabin-window,  talking  to  him. 
GiuvT       It  was  very  particular,  and  became  the  talk  of  all 
^^^       hands  upon  the  gun-deck,  who  were  continually 
jeering  about  it.     It  was  more  particularly  so  after 
we  left  St.  Helena.     Any  person  might  have  heard 
the  men  jeering  about  the  intimacy •  between  Cap- 
tain Vincent  and  Mrs.  Grant.     It  was  common  for 
my  messmates  to  say  to  me,  when  I  had  been  in  the 
cabins  for  any  job,  ^  How  is  your  mistress  by  this 
time  V  alluding  to  her  being  with  Captain  Vincent 
,  — for  they  were   together  every  evening  almost; 

either  walking  the  deck,  or  at  his  cabin-window, 
or  under  the  poop-awning.  And  it  was  in  the 
evening  that  Captain  Grant  was  either  asleep  in  his 
cabin  or  reading  there,  at  the  time  when  his  wife 
and  Captain  Vincent  were  together,  as  I  have  said. 
I  have  also  seen  them  together  in  the  sitting-cabin 
alone ;  on  one  occasion,  she  was  reclining  on  the 
sofa,  and  he  was  sitting  on  it.  I  went  in  to  fetch  a 
guitar  to  clean  ;  it  was  in  the  evening ;  and  I  saw 
Captain  Grant  on  his  sofa,  in  his  sleeping-cabin, 
asleep.  I  have,  on  other  occasions,  seen  Captain 
Vincent  and  Mrs.  Grant  sitting  alone  together  in 
the  sitting-cabin ;  on  one  occasion,  I  saw  Captain 
Vincent  go  across  the  cuddy  from  his  own  cabin  to 
Mrs.  Grant's  sitting-cabin  ;  it  was  in  the  morning, 
and  Captain  Grant  was  walking  the  deck  at  the 
time.  I  saw  Mrs.  Grant  standing  at  the  folding- 
doors,  between  her  sleeping  and  sitting-cabin,  and 
she  spoke  to  Captain  Vincent,  in  answer  to  his 
inquiry,  how  she  was  that  morning.  I  left  the 
cuddy  at  the  time,  and  don't  know  what  took  place 
afterwards.     Captain  Grant  took  his  regular  walks 
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on  deck,  and  walked  a  good  deal  at  times.  My  18S9. 
chief  work  on  board  the  vessel  was  in  the  cuddy  Ju*  2i«. 
and  cabins,  and  that  was  how  I  came  to  see  Captain  gITvt 
Vincent  and  Mrs.  Grant  there ;  but,  some  how  or  ^^. 
other,  it  happened,  and  it  seemed  strange  to  me, 
that  after  Captain  Vincent  had  the  command,  I  was 
not  near  so  much  wanted  in  the  cabins  as  I  had 
been  before,  and  I  only  went  there  when  he  ordered 
me.  I  can't  say  whether  they  tried  to  be  alone 
unknown  to  Captain  Grant,  but  they  were  very 
different  to  each  other  when  he  was  present."  So 
we  have  the  opinion  of  three  witnesses,  to  the  same 
effect,  that  the  behaviour  of  these  persons  to  each 
other  was  such  as  to  excite  the  observation  of  the 
persons  on  board :  that  the  ship's  company  jeered  ; 
and  that  there  was  a  considerable  difference  in 
their  behaviour  when  Captain  Grant  was  likely  to 
observe  it.  He  says:  '^And  that  was  commonly 
said  on  board ;  for  when,  in  the  evening.  Captain 
Grant  was  below  in  his  cabin  asleep,  or  reading 
there,  they  were  on  deck  together,  close  in  conver- 
sation, or  she  sitting  under  his  window."  He  says 
that,  **  Although  I  thought  and  saw  that  they  were 
very  intimate,  and  that  her  conduct  was  not  what 
it  should  have  been  as  a  married  woman,  I  never 
saw  any  kissing,  or  personal  liberty  between  them  ; 
and  I  did  not  form  any  belief  myself  whether  they 
had  or  had  not  committed  adultery  together.  I 
did  not  see  enough  to  feel  that  I  could  say  that  I 
believed  that  they  had  or  had  not  so.  I  saw  them 
alone  on  dook,  and  in  the  cabins,  and  thought  their 
conduct  very  strange ;  and  the  men  used  to  talk 
freely,  and  say  what  they  thought ;  but  I  did  not 
say  anything  myself,  for  I  was  chaffed  so  much  by 
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1839.      the  men,  about  what  I  saw  in  the  cabin,  and  how 
jao.2ift.     Mrs.  Grant  and  Captain  Vincent  were  getting  on, 

G^       that  I  held  my  tongue/^ 

Gtti^.  The  evidence  of  these  three  persons,  then,  clearly 

shows  that  some  intimacy  subsisted  between  these 
parties,  whether  improper  or  proper.  When  I  say 
improper  intimacy,  there  can  be  no  doubt,  if  these 
witnesses  speak  truly,  that  the  intimacy  was  of  a 
nature  totally  inconsistent  with  propriety,  consider*- 
ing  the  situation  of  Mrs.  Grant  on  board  this  vessel, 
being  with  her  husband  and  children,  and  servants. 
It  does  not,  certainly,  go  to  the  extent  of  proving 
the  commission  of  the  crime  of  adultery  between 
them ;  yet  there  can  be  no  doubt  that  an  intimacy 
of  very  considerable  strength  had  grown  up  be- 
tween them  from  their  courting  each  other's  society 
so  much  during  the  voyage,  and  from  other  cir- 
cumstances ;  their  seeking  so  many  opportunities  of 
being  alone  together,  during  the  time  that  Captain 
Grant  was  asleep  or  on  deck :  all  which  was  not 
consistent  with  propriety  in  a  married  woman. 

But  there  have  been  some  witnesses  examined  on 
the  Allegation  given  in  on  behalf  of  Mrs.  Grant,  to 
the  benefit  of  whose  testimony  she  is  entitled ;  and 
one  of  those  witnesses  is  Mr.  Samuel  Anderson, 
who  was  a  passenger  on  board  the  vessel.  He  says, 
he  never  observed  that  Captain  Vincent  paid  any 
attention  of  a  particular  nature  to  Mrs.  Grant.  *^  I 
observed  nothing  more  than  civility  and  politeness 
on  his  part  towards  her.  He  was  particularly  at- 
tentive to  her,  but  no  more  than  appeared  to  me 
proper.  She  seemed  pleased  with  the  civility  of 
his  attentions.  I  did  not  observe  that  they  sought 
occasions  of  being  alone  together.     I  saw  them 
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oocasionally,  sitting  together  on  the  deok  in  con-       18S9. 
versation ;  they  appeared  in  confidential  conversa*     jaii.2itt 
tion,  not  to  say  in  earnest  conversation.     I  never       q^^ 
witnessed  any  occasion  on  which  they  exhibited  any      Stumt 
embarrassment  or  confusion*    I  never  saw  any  per- 
sonal liberty  pass  between  them.     I  had  no  reascm 
to  believe,  from  anything  which  I  witnessed,  that 
they  had  committed  adultery  together.    As  fkr  as  I 
saw,  their  oonduct  and  demeanour  throughout  the 
voyage  was  decorous  and  proper/'     Mrs.  Grant  is 
entitled  to  the  benefit  of  this  gentleman's  testimony. 

Nowj  if  the  case  on  behalf  of  Captain  Grant  had 
terminated  with  the  voyage — with  the  landing  of 
his  family  at  Brighton-^although  there  are  cir- 
cumstances spoken  to,  wl\ich  appear  to  be  entitled 
to  considerable  weight,  I  do.  not  think  any  of  those 
circumstances,  if  they  stood  alone,  sufficient  to  jus- 
tify the  Court  in  coming  to  a  conclusion,  on  this 
evidence,  that  adultery  was  committed  on  board 
the  vessel  between  these  parties. 

But,  unfortunately,  it  does  not  terminate  there ; 
because,  soon  after  the  arrival  of  these  persons  at 
Brighton,  an  arrangement  was  made  between 
them,  that  some  correspondence  should  take  place 
between  them,  the  letters  to  Mrs.  Grant  being 
addressed,  under  cover,  to  Margaret  Jamieson, 
who  speaks  to  this  fact.  She  says,  that  a  day  or  two 
before  their  arrival,  Mrs.  Grant  said  to  Captain 
Vincent,  in  her  presence,  that  she  should  like  to 
hear  from  him,  to  know  how  he  found  his  intended 
bride,  on  hi»  arrival  in  England ;  and  she  told  the 
witness  that  Captain  Grant  did  not  like  Captain 
Vincent ;  and  that,  therefore,  the  letters  from  Cap- 
tain Vincent,  to  Mrs.  Grant,  would  be  addressed 
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1M9>       under  cover  to  her ';  and  it  appears  that  one  lettet 
Jta.2iit      was  so  addressed,  from  Captain  Vincent  to  Mrs. 
Oiili^       Grant ;  for  Margaret  Jamieson  deposes  that,  whilst 
SKot.      *hcy  were  at  the  Norfolk  HoteH  a  letter  came, 
addressed  to  her,  and  that  she  was  disappointed  on 
opening  it,  to  find  that  it  was  not  from  her  own 
relations,  but  for  Mrs.  Grant,  who  afterwards  told 
her  that  it  was  from  Captain  Vincent.     This  is 
a  circumstance  which  the  Court  cannot  look  at 
without  a  considerable  degree  of  jealousy  and  sus«- 
picion-^that  she,  a  married  woman,  should  wish 
,  to  hear  from  Captain  Vincent,  a  person  with  whom 

during  the  voyage'  she  had  been  so  often  alone, 
sitting  on  the  deck  in  confidential,  if  not  in  earnest 
conversation  together— ^walking  about  the  deck, 
and  sitting  in  the  cabin  in  the  absence  of  Captain 
Grant — ^their  conduct  being  different  when  Captain 
Grant  was  present,  from  what  it  was  at  other  times 
'^'^all  these  circumstances  do  create  in  the  mind  of 
the  Court,  a  suspicion  that  it  was  not  so  much  with 
a  view  of  hearing  of  the  bride  of  Captain  Vincent, 
as  for  some  other  object,  that  Mrs.  Grant  was  so 
anxious  to  hear  from  him  on  his  arrival  in  Eng- 
land. It  was  of  no  importance  to  her,  whatever, 
how.  he  found  his  bride ;  and  if  it  was,  it  could  not 
be  necessary  to  resort  to  this  contrivance,  of  the 
letters  from  Captain  Vincent  being  addressed  to 
herself,  under  cover  to  Jamieson. 

But  though  it  certainly  appears  that  one  letter 
passed,  there  is  no  evidence  of  any  other  l^cter ; 
and  it  does  not  appear  from  the  cridence,  that 
Mrs.  Grant  wrote  to  Captain  Vincent  in  return  :  it 
may  or  it  may  not  be  the  case.  It  was  not  commu- 
nicated to  Jamieson,  and  it  was  not  necessary  to  do 
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so:  it  was  not  necessary  that  the  letters  sent  to       ^SS9. 
Captain  Vincent  should  be  communicated  to  Jamie-  Hilary  TunM. 
son,  for  there  were  plenty  of  opportunities  of  con-        J--, 
veying  a  letter  to  the  Post  Office  by  Mrs.  Grant       ^^Z' 
herself,  without  the  intervention  of  another  person,       g»a«t. 
so  as  to   make  this   an  unnecessary  part  of  the 
machinery. 

But  Captain  and  Mrs.  Grant  leave  the  Norfolk 
Hotel,  and  proceed  to  Regency  Square,  Captain 
Vincent  going  round  with  the  vessel  (I  presume)  to 
London ;  and  nothing  more  is  heard  of  Captain 
Vincent  till  the  20th  day  of  December,  when  he 
appears  at  No.  5,  Regency  Square,  and  inquires 
for  Captain  Grant ;  and,  finding  that  he  was  not  at 
home,  he  inquires  for  Mrs.  Grant,  and  is  shown  up 
stairs  into  the  drawing-room,  and  he  continues 
there  during  that  day,  and  till  twelve  o'clock  on  the 
following  day.  There  is  nothing  to  show  that  Mrs. 
Grant  informed  Captain  Vincent  of  the  absence  of 
Captain  Grant ;  and  therefore  it  must  be  considered 
to  have  been  a  visit  paid  to  Captain  Grant,  without 
any  knowledge  on  the  part  of  Captain  Vincent,  that 
Captain  Grant  was  absent  from  Brighton,  Being 
informed  that  he  was  absent,  he  inquires  for  Mrs. 
Grant.  There  are  no  means  of  ascertaining  for 
what  purpose  the  visit  was  paid  ;  be  the  occasion 
what  it  was.  Captain  Vincent  seems  to  have  arrived 
at  Brighton  on  the  night  preceding,  and  to  have 
slept  at  the  Albion  Hotel,  and  he  appeared  in 
Regency  Square,  between  ten  and  eleven  o'clock 
in  the  day,  according  to  one  witness,  and  rather 
later,  according  to  another.  The  parties  were  for 
some  time  alone  together  in  one  of  the  drawing- 
rooms  which  communicated  with  each  other  by 

VOL.  11.  £ 
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1839.      folding-doors;  and  there  they  remained,  for  some 


HilabtTebm.  period  of  time  at  least,  alone  together:  for,  sup* 
Jan^fL  poging  Captain  Vincent  to  have  arrived  between 
Gkaht  eleven  and  twelve  o'clock,  it  should  seem  that,  at 
Gbamt.  that  time,  or  shortly  after,  (at  twelve  o'clock)  the 
children  went  out  to  walk,  and  Margaret  Jamieson 
and  Miss  Robinson  also  went  out  with  them  on  this 
occasion,  and  therefore  none  but  the  servants  were 
at  home.  What  passed  between  these  persons  on 
that  occasion,  or  what  length  of  time  they  were 
together,  the  Court  has  no  means  of  knowing. 
But  about  twelve  o'clock,  (unfortunately  there  is  a 
little  doubt  as  to  the  time — the  stated  time  was 
about  one  o'clock,)  Mr.  Croft,  who  was  in  the  habit 
of  giving  lessons  in  music  and  singing  to  Mrs. 
Grant  and  her  daughter,  arrived.  He  says,  he 
believes  he  was  there  from  about  one  to  two 
o'clock  ;  but  he  gives  no  particular  account  of  what 
he  observed  at  the  house ;  he  has  no  precise  recol- 
lection on  the  subject ;  he  has  some  impression  of 
having  seen  Captain  Vincent  on  that  day,  and  the 
Court  cannot  be  certain  that  during  the  early  part 
of  that  day  Mr.  Croft  had  been  at  the  house. 
Between  three  and  four  o'clock  the  children  went 
out  for  a  drive  in  Brighton.  There  were  two  flys, 
and  Captain  Vincent,  Mrs.  Grant,  and  some  of  the 
children,  went  in  one  fly,  and  Jamieson  and  the 
other  children  in  the  other ;  and  they  were  driving 
about  till  near  five  o'clock  in  the  afternoon,  when  it 
was  almost  dark.  When  they  returned  home«  and 
the  children  (I  presume)  were  away.  Captain  Vin- 
cent and  Mrs.  Grant  were  observed,  soon  after  their 
return  home,  in  the  back  drawing-room,  between 
five  and  six  o'clock,  sitting  on  the  so&  together. 
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Captain  Vincent's  arm   being  round    her    waist.       1839. 

Now,  this  is  said  to  be  a  trifling  circumstance,  con-  Hilabt  Term. 
sidering  the  relation  of  each  of  these  persons  to  the      ^'  ^  ^^ 
other;   but  that  persons  who  had  so   conducted      ^altmt 
themselves  on  board  the  vessel  during  their  voyage      Graht. 
from  China  to  this  country,  should  be  found  on  an 
evening,  in  the  month  of  December,  in  the  dusk  of 
the  evening,  sitting  without  fire  or  light,  on  a  sofa, 
the  arm  of  Captain  Vincent  being  round  the  lady's 
waist,  I  cannot  think  is  a  circumstance  so  very  un- 
important; and  if  persons  will  so  conduct  them- 
selves, in  such  situations,  they  cannot  expect  that 
conclusions  will  not  be  formed  as  to  their  conduct 
when  they  are  not  so  immediately  under  observa- 
tion, as  where  persons  might  have  access  to  the 
places  where  they  are  together.     I  cannot  but  think 
that  it  is  a  circumstance  which  must  be  taken  into 
consideration  by  the  Court,  in  looking  at  the  pro- 
bable course  of  conduct  of  these  parties  towards 
each  other,  on  this,  and  the  following  day« 

But  the  case  does  not  rest  here ;  for  on  the  same 
day,  (Captain  Grant  being  absent  from  Brighton,) 
Captain  Vincent  is  to  sleep  in  the  house,  and  some 
machinery  is  set  in  motion  for  the  purpose  of  his 
continuing  in  the  house  during  the  whole  of  the 
night ;  and  I  cannot  think  it  a  trivial  circumstance, 
the  finding  these  persons  in  the  room  together,  his 
arm  being  round  her  waist,  t|;iough  there  is  no 
proof  of  anything  else  being  observed,  when  all 
this  machinery  is  to  be  contrived  to  keep  Captain 
Vincent  in  the  house. 

About  the  time  of  going  out  in  the  fly  (about 
three  o'clock  in  the  afternoon),  it  was  proposed  by 
Mrs.  Grant,  that  Captain  Vincent  should  sleep  in 

b2 
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1839.      the  house.     It  is  suggested  in  the  Interrogator}", 
Hilary  Tbhm.  that  Jamiesou  had  proposed  that  he  should  sleep  in 
*JIl_  '     a  room  adjoining  Mrs.  Grant's  bed-room,  on  the 
^^^It      second  floor,  where  the  eldest  son,  a  youth  twelve 
Oramt.      years  of  age,  was  in  the  habit  of  sleeping,  and 
which  was  ready  for  use  at  the  time ;  but  that  Mrs. 
Grant  declined  acceding  to  the  proposal,  and  said 
that  it  would  be  improper,  Captain  Vincent  being 
an  unmarried  man,  that  he  should  sleep  in  a  room 
adjoining  her  own,  and  proposed  that  a  bed  should 
be  hired  and  put  up  in  Captain  Grant's  dressing- 
room,  on  the  ground-floor  ;  and,  accordingly,  abed 
was  hired  from  Mr.  Stead,  to   whom   the  house 
belonged,  for  the  occasion,  and  put  up  ;  and  in  that 
bed  Captain  Vincent  was  to  sleep.     The  circum- 
stance itself,  of  Captain  Vincent's  sleeping  in  the 
house,  cannot  but,  under  the  circumstances  of  the 
case,  strike  the  mind  of  the  Court  as  something 
extraordinary,  even  on  the  supposition  urged  by 
the  advocate  of  Mrs.  Grant,  in  the  endeavour  to  get 
rid  of  this  circumstance,  that  it  is  the  custom  in  the 
country  of  which  Mrs.  Grant  is  a  native,  (flie  Mau- 
ritius,) that  gentlemen,   coming  to  visit,  should 
sleep  in  the  house — and  it  may  very  possibly  be  so ; 
and,  if  nothing  occurred  before  or  after»  calculated 
to  excite  suspicion,  it  might  be  a  sufficient  expla- 
nation.    But  the  Court  must  not  be  confined  to 
,    any  particular  time  or  place,  but  must  take  the 
whole  of  the  circumstances  into  its  consideration,  as 
well  before  as  after.     Supposing  it  had  been  the 
custom  in  the  country  where  Mrs.  Grant  has  been 
in  the  habit  of  living,  is  it  the  custom  of  that  coun- 
try to  hire  a  bed,  or  to  conceal  the  fact  from  the 
husband  who  may  happen  to  be  absent  ? — to  repre- 
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sent  to  him,  on  his  return,  if  a  gentleman  visited       1839. 
the  house  under  the  circumstances  that  Captain  hxlaht  ti»m. 

_  *  Jan.  21rt. 

Vincent  did,  that  he  did  not  sleep  there  ?  Is  it  the  — 
custom  to  conceal  th^  fact  of  a  bed  being  hired  for  againgt 
that  person's  accommodation  ? — or  is  it  the  custom  .  o*^"- 
also,  that  the  charge  should  not  be  made  in  the 
bill,  but  paid  by  the  wife  ?  Surely,  all  these  cir- 
cumstances are  sufficient  in  themselves  to  excite 
the  suspicion,  and  to  arouse  the  jealousy  of  the 
Court,  as  to  the  conduct  of  the  parties;  and  the 
Court  cannot  but  think  that,  in  conjunction  with 
the  circumstances  which  took  place  on  board  the 
vessel,  they  afford  strong  grounds  for  believing 
that  an  improper  intimacy  subsisted  between  them. 
It  has  been  suggested,  that  Captain  Vincent  could 
not  afford  the  expense  of  a  bed  at  the  Albion  Hotel 
for  a  second  night ;  and  so,  out  of  compassion  for 
his  impoverished  circumstances,  Mrs.  Grant  pro- 
posed that  he  should  sleep  in  the  house,  and  hired 
the  bed ;  and  that  it  was  on  that  account  not  paid 
for  by  her  husband,  but  by  her  without  his  know- 
ledge. I  cannot  think  that  the  setting  up  this 
defence  does  much  for  Mrs.  Grant,  or  that  it 
affords  a  justification  of  her  concealing  the  fact 
from  her  husband.  And  I  must  look  to  the  situa- 
tion  of  the  parties,  to  what  had  occurred  before,  to 
what  occurred  that  day,  and  to  the  concealment 
afterwards :  I  must  look  to  all  the  circumstances 
which  occurred,  and  to  the  whole  of  the  facts  at  the 
time  this  visit  was  paid. 

In  the  afternoon  of  this  day,  Captain  Vincent 
dined  with  Mrs.  Grant,  and  her  eldest  son  was 
present.  They  dined  about  six  b^clock,  and,  about 
eight  o'clock,   Mrs.  Grant  had  a  small  party,  at 
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1839.       which  were  present  Mr.  Croft,  his  wife,  and  Miss 


iiilabyTebm.  Robinson.  They  amused  themselves  with  music 
an^ut  ^^j  singing,  from  eight  o'clock  till  eleven,  and  the 
?gatZ  children  exhibited  their  proficiency  in  dancing  the 
Grant.  Gallopadc  and  Mazourka.  During  this  time,  be- 
tween eight  o'clock  and  eleven,  it  does  not  seem 
that  there  could  have  been  any  improprieties  pass- 
ing between  Captain  Vincent  and  Mrs.  Grant,  for 
Mr.  Croft  and  his  wife  have  deposed  that,  during 
that  time,  Captain  Vincent  and  Mrs.  Grant  were 
never  absent  at  the  same,  time,  so  as  to  afford  the 
opportunity  of  committing  adultery  together.  About 
eleven,  or  between  ten  and  eleven,  the  persons  at 
the  party  took  their  leave,  and  Mrs.  Grant  and 
Captain  Vincent  retired  to  their  respective  rooms 
shortly  after,  Mrs.  Grant  having  in  her  bed-room 
one  of  the  children  (about  six  yeai*s  of  age)  to  sleep ' 
with  her :  this  is  proved  by  Jamieson,  who  states 
that  she  put  the  child  into  her  bed,  and  took  the 
child  away  on  the  following  morning,  when  Mrs. 
Grant  was  in  bed ;  and  one  of  the  maid-servants, 
who  took  up  coffee  to  her  on  that  morning,  states 
that  she  was  then  in  bed  with  her  child ;  and  there 
is  no  evidence  to  show  that  Captain  Vincent  left 
his  room  after  he  retired  to  bed ;  and  it  appears  that 
he  got  up  about  seven  o'clock  on  the  next  morning : 
the  man-servant  states,  that  he  took  up  coffee  to 
him  in  his  bed-room  at  that  hour.  Mrs.  Grant 
slept  one  story  above  Captain  Vincent ;  the  four 
maid-servants  slept  in  the  attics,  and  Jamieson, 
with  the  children,  slept  in  the  nursery,  which  was 
immediately  over  Mrs.  Grant's  room,  and  the  two 
men-servants  slept  in  a  room  down  stairs,  under 
the  dining-parlour.     During  the  night  it  does  not 
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appear  that  any  person  heard  Mrs.  Grant  go  from  ^889. 
her  room,  or  Captain  Vincent  go  from  his,  to  any  Hilary  term. 
part  of  the  house ;  and  the  circumstances,  suspicious  — 
as  they  are,  would  not  be  sufficient  alone  to  justify  ogainMt 
a  conclusion  that  adultery  took  place  between  the  ^*^^' 
parties;  and,  therefore,  suspicious  as  the  conduct  of 
the  parties  may  have  been,  the  Court  could  not, 
unless  it  was  actually  certain  that  an  act  of  adultery 
had  taken  place,  pronounce  the  sentence  of  separa- 
tion which  the  husband  seeks  at  its  hands.  It  has 
been  said  that  the  evidence  of  the  maid-servant,  a 
personal  attendant  of  Mrs.  Grant,  shows  that  it  is 
not  probable  that  an  act  of  adultery  could  have 
aken  place  -  between  the  parties  after  their  return 
from  the  drive  in  the  fly,  for  that  she  dressed  Mrs. 
Grant.  I  cannot  say  that,  from  the  evidence  of  this 
witness,  any  such  necessary  inference  arises ;  for  she 
says,  she  was  but  a  very  short  time  with  Mrs.  Grant 
on  that  occasion ;  and,  therefore,  between  the  time 
of  returning  from  the  drive  and  the  time  of  dress- 
ing for  dinner,  there  is  no  reason  why  these  persons 
should  not  have  been  alone  together  in  the  draw-  . 
ing-room  for  a  considerable  time,  when  they  were 
seen  sitting  on  the  sofa.  Captain  Vincent's  arm  being 
round  her  waist,  and  that  an  act  of  adultery  might 
not  have  been  committed.  It  is  true,  there  is  no 
evidence  to  show  that  the  door  of  the  drawing-room 
was  locked,  or  that  there  was  anything  to  prevent  a 
person  from  entering  the  room  who  thought  proper 
to  do  so ;  but  still,  whether  this  was  the  case  or  not, 
the  parties  were  alone  together  for  a  considerable 
period  of  time,  and  were  observed  on  the  sofa  in  tlie 
situation  I  have  stated :  the  sofa  stood  usually  in  the 
front  drawing-room,  but  it  had  been  removed  into 
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1839.       the  back  drawing-room,  for  the  purpose  of  afford- 
UiLAiiy  Term,  log  more  room  for  the  exhibition  of  the  children  at 

an^st.     ^jj^  party  on  the  evening  of  the  20th  of  December. 

^ai^  On  the  morning  of  the  21st,  Captain  Vincent 

Grant.  breakfasted  with  Mrs.  Grant.  The  children  were 
all  down  stairs  in  the  parlour,  where  they  received 
their  lessons.  Captain  Vincent  left  the  house  about 
twelve  o'clock  in  the  day,  the  children  being 
brought  to  take  leave  of  him ;  and  it  is  suggested 
that  there  could  have  been  no  improprieties  between 
the  parties  on  this  occasion :  but  Captain  Vincent 
had  been  alone  with  Mrs.  Grant  during  a  conside- 
rable time  in  the  morning,  and  during  breakfast  in 
the  back  drawing-room;  for  the  governess  states 
that  she  came  to  instruct  the  children  for  the  first 
time  on  that  day,  and  that  they  were  occupied  from 
ten  till  twelve  o'clock;  so  that  the  parties  were 
^•*l^.  "^  together  some  time  during  the  morning  of  the  2l8t. 

But  no  person  saw  them  in  a  situation  from  which 
the  Court  could  infer  that  adultery  had  been  com- 
mitted. On  that  day,  Captain  Vincent  left,  and 
went  to  London  about  one  o'clock ;  and  here  the 
parol  testimony  ends.  No  personal  intercourse 
took  place  between  Mrs.  Grant  and  Captain  Vin- 
cent, from  that  time  till  the  separation  between  her 
and  her  husband. 

Now,  as  far  as  the  parol  evidence  goes,  there  is 
quite  sufficient  to  satisfy  the  mind  of  the  Court, 
that  there  was  an  intimacy  and  attachment  between 
Mrs.  Grant  and  Captain  Vincent  entirely  incon- 
sistent with  the  duty  which  a  virtuous  married 
woman  owes  to  herself  and  her  husband.  On  one 
occasion.  Captain  Vincent  sitting  on  the  sofiei,  and 
she  reclining;  on  another  occasion,  some  liberties 
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iwere  observed  to  be  taken  by  Captain  Vincent  with       1839. 
.the.  person  of  Mrs.  Grant,  which  would  not  be  Hilary  Tbrm. 
-tiJerated  by  a  virtuous  married  woman,  from  a        — 
person  in  the  situation  in  which  Captain  Vincent       a^wt 
was  dn  board  the  vessel.     I  cannot  but  think  that       ^»*"t. 
the  circumstiKnces  are  such  as  must  raise  jealousy 
and  suspiaioaSh  rthe  mind  of  every  person ;  and  the 
Court  must!  look  at  them  in  conjunction  with  other 
circumstances  which  have  been  deposed  to ;  for  the 
Court  is  to  look'  to  ally  i^nd  not  to  one  or  two 
isolated  circumstances.  ^J. ;  :i 

The  principle  applieable  to  cases  of  this  descrip- 
tion, where  there  is  no  direct  and  positive  evidence 
of  an  act  of  adultery,  at  any  particular  time  or 
place,  is  laid  down  in  a  variety  of  cases,  to  which  it 
is  not  necessary  for  the  Court  to  advert.  It  is  not 
necessary  to  prove  an  act  of  adultery  at  any  one 
particular  time  or  place;  but  the  Court  must  look  Ij^^^  J^iJuf/iM 
at  all  the  circumstances  together,  and  form  its  own  f^  ^i/  ^^y 
opinion  whether  they  lead  to  a  fair  and  natural 
conclusion  that  an  act  of  adultery  has  taken  place 
between  the  parties  at  some  time  or  other.  Whe- 
ther the  circumstances  already  deposed  to  are  suffi- 
cient to  lead  to  such  a  conclusion,  in  this  case  it  is 
not  necessary  for  the  Court  to  say,  because  there 
are  other  circumstances  which  do  appear  to  me  to 
leave  no  doubt  that  an  act  of  adultery  has  been 
committed  between  the  parties,  though  it  is  difficult 
to  come  to  a  certain  conclusion  as  to  the  particular 
period  of  time.  I  allude  to'  the  letters  which  have 
been  produced  in  the  Cause,  and  which,  unfortu- 
nately for  Mrs.  Grant,  came  into  the  possession  of 
Captain  Grant. 

Captain  Vincent  was  engaged  to  be  married,  on 


58  CASES   DETERMINED   IN   THE 

1839.      his  return  to  England ;  and  it  should  seem,  that 


HjLAnY  Tehm.  the  letters  addressed  to  Captain  Vincent  by  Mrs. 

Grant  (the  first  being  dated  the  23rd  day  of  Decem- 


Grant 


ber,  the  last  the  18  th  day  of  January)  had  not  been 
Grant.  called  foT  by  Captain  Vincent,  but  had  been  left  in 
the  box  in  the  Coffee-house  till  they  were  found 
and  taken  possession  of  by  Captain  Grant.  On  the 
10th  or  1 1th  of  February,  he  goes  to  his  house  in 
Regency  Square,  and  accuses  his  wife  of  adultery 
with  Captain  Vincent,  and  then,  taking  a  key 
which  hung  on  her  neck,  he  proceeds  to  search 
amongst  her  boxes  for  any  letters  which  might  have 
been  addressed  to  her  by  Captain  Vincent ;  but  he 
found  none  whatever.  During  the  interval  of  the 
search,  Mr.  Bolton  remained  in  the  room,  in  com- 
pany with  Mrs.  Grant ;  and  he  describes  what  took 
place  during  that  interview  with  Mrs.  Grant.  He 
says :  **  Captain  Grant  alme  to  consult  my  partner 
and  myself,  on  the  subject  of  certain  letters  which 
he  had  discovered,  purporting  to  be  written  by  bis 
wife  to  a  Captain  Vincent.  The  result  of  his  con- 
sultation with  me  was,  that  he  should  proceed  with 
me  and  Mr.  Macvicar  to  Brighton.  I  went  with 
Mr.  Macvicar  and  him  to  Brighton  on  that  same 
night.  On  the  following  morning  I  went  with  him 
and  Mr.  Macvicar  to  his  house.  On  our  arrival  at 
the  house,  I  went  with  them  into  the  drawing-room, 
where  Mrs.  Grant  was.  There  was  a  music- 
master,  as  we  were  told,  in  the  room  when  we 
arrived ;  the  servant  was  told  to  desire  him  to  leave, 
and  the  child  he  was  teaching,  and  then  we  went 
into  the  drawing-room  and  saw  Mrs.  Grant. 
Captain  Grant,  in  some  excitement,  took  from 
Mrs.  Grant  a  key  which  was  attached  to  a  riband 
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roand  her  neck,  and  then  left  the  room  with  Mr.       1839. 
Macvicar,  saying,  *  All  has  been  discovered !'     I  Hilary  Tekm. 

was  left  alone  with  her  for  a  long  time,  in  the  course      ^1 ' 

of  which  she  asked  me  what  it  meant — ^her  words  ^^^^ 
were,  '  What  does  all  this  mean  Y  I  told  her,  in  ^"^''^• 
answer  to  that  question,  that  the  intimacy  between 
her  and  Captain  Vincent  had  been  discovered,  and 
that  Captain  Grant  had  found  her  letters  to  Captain 
Vincent.  She  said  that  she  had  never  written  more 
than  one  letter  to  Captain  Vincent,  and  that  Cap- 
tain Grant  was  aware  of  her  having  written  that 
letter.  She  asserted  that  positively ;  and  I  said, 
^  It  is  a  pity  you  should  deny  it,  for  I  have  the  let- 
ters at  this  moment  in  my  pocket ;'  and  which,  in 
&ct,  I  had.  But  she  still  persisted  most  vehe- 
mently in  denying  having  written  more  than  one  ' 
letter,  and  said  that,  if  I  had  such  letters  as  I 
asserted,  they  must  be  forgeries ;  and  she  also  said 
there  must  be  a  conspiracy  against  her.  At  an 
early  part  of  the  interview,  she  asked  me  who  I 
was,  and  I  told  her  I  was  Captain  Grant's  solicitor ; 
and,  in  the  courae  of  her  denial  of  the  letters,  she 
asked  me  if  it  was  possible  that  she,  the  mother  of 
six  blessed  children,  wpuld  have  been  guilty  of 
such  a  crime ;  and  she  vehemently  denied  having 
been  guilty  of  adultery  with  Captain  Vincent :  *  I 
never  commit  adultery  with  Captain  Vincent — I 
never  commit  that  crime  with  him — no  person 
ever  saw  me  in  his  arms.' ''  This  seems  to  her  to 
be  the  criterion  or  proof  of  the  crime  of  adultery 
committed  by  her.  *' Those  were  her  precise 
words,  and  they  struck  me,  from  the  peculiarity  of 
her  accent,  she  being  a  French  Creole ;  and  she 
repeated  the  words  many  times.     She  entered  into 
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^889.       a  great  deal  during  the  hour  and  a  half  I  was  with 
Hilary  TsBM.  her,  protesting  it  was  a  conspiracy  against  her. 
1 —       After  some  time,  Captain  Grant  and  Mr.  Macvicar 
mi^      returned  to  us,  and  Captain  Grant  said,  'Good 
^"^'^       God!   that  fellow  Vincent  actually   slept  in  the 
house/"    This  was  the  first  time  Captain  Grant 
heard  of  it ;  and  it  appears  from  the  evidence  of 
Jamieson,  that  she  communicated  it  to  him  whilst 
he  was  up  stairs  searching  for  letters.     ^*  She  said, 
*  Well,  Captain  Vincent  very  kind  to  me  and  my 
children,  and  I  give  him  bed  in  the  house/     Ailer- 
wards,  Captain  Grant  asked  me  to  produce  the 
letters;  I  said  that  he  had  better  not  have  them 
produced  ;  but  he  persisted,  and  I  produced  them ; 
and,  on  her  seeing  them,  she  said,  *  Ah,  I  thought 
they  had  all  been  received,*  or  words  to  that  effect. 
And  she  said  a  great  deal,  and  with  such  rapidity 
that  I  could  not  follow ;  nor  can  I  recollect  all  she 
did  say,  but  it  was  to  the  efiect — '  My  mind  may 
be  contaminated — my  body  is  pure.*  *'    And  he 
says,   that  she    always  throughout  protested  her 
innocence.     Here  is,  therefore,  a  denial  of  adultery 
committed  by  her,  as  there  had  been  a  denial,  as 
long  as  she  could  possibly  continue  it,  that  she  had 
written  any  more  than  one  letter  to  Captain  Vin- 
cent :  but  when  the  letters  are  produced — when  k 
is  impossible  to  persist  any  longer  in  that  averment 
— she  then  has  recourse  to  this  story,  *  My  mind 
may  be  contaminated,  but  my  body  is  pure/    Still 
she  denies  an  act  of  adultery  with  him ;  but  she 
showed  by  her  admission  what  was  her  sense  of  the 
letters,  and  that  her  affections  and  mind  had  been 
given  up  to  Captain  Vincent ;  for  she  admits  that 
her  mind  was  contaminated,  though  her  body  was- 
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pure.     Upon  the  denial  of  this  lady  of  any  act  of      18S9. 
adultery,  the  Court  places  no  reliance  whatever:  Hilary  Term. 
but  here  is  an  admission  of  the  letters ;  and  her        !L. 
assertion  with  respect  to  them  is,  that  though  con-       „^2 
taminated  in  mind,  in  body  she  is  pure ;  and  this      G^Am. 
reluctant  admission  must  be  taken  in  conjunction 
with  all  the  other  circumstances,  which  may  not  be 
sufficient  of  themselves  to  entitle  Captain  Grant  to 
a  sentence  of  separation  from  his  wife :  but  he  is 
clearly  entitled  to  the  benefit  of  a  fact  which  she 
admits;   and  it  has  been  so  held  by  my  learned 
predecessor,  in  the  case  of  Hamerton  v.  Hamerton : 
and  there  is  nothing  in  the  letters  which  is  not 
consistent  with  the  supposition  that,  during  the 
voyage  from  China  to  England,  and  during  the 
night  between  the  20th  and  21st,  or  on  the  morn- 
ing of  the  21st  day  of  December,  an  act  of  adultery 
had  been  committed  between  the  parties :  if  taken 
in  conjunction  with  all  the  circumstances,  the  let- 
ters lead  to  the  supposition  and  inference  that  adul- 
tery had  taken  place  on  some  of  these  occasions. 

These  letters  it  is  necessary  for  the  Court  to 
advert  to.  The  first  in  date  is  No.  2,  dated 
•'Brighton,  December  23rd,  1837,"  the  day  but 
one  after  Captain  Vincent  had  left  the  house.  It  is 
written  partly  in  English,  and  partly  in  French. 
It  begins,  *'  My  dearest  Arthur,'* — a  pretty  strong 
expression  from  a  married  woman  to  a  gentleman 
about  to  be  married  to  another  person,  and  who  had 
recently  left  her  under  the  circumstances  I  have 
stated, — *'  Those  only  who  have  suffered  them,  can 
tell  the  unhappy  moments  of  separation.  O  my 
Arthur,  let  me  speak  in  a  language  so  well" — then 
follows  a  passage  in  French,  which  is  translated  to 
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1839.       this  eflTect: — "understood    by    you,    and    which, 
Hilary  Term,  being  mofe  femiUar  to  me,  I  wish  to  express  to  you 

J the  sentiments  of  my  oppressed  heart.     Since  you 

a^ai^  have  disappeared  from  before  my  eyes,  I  have 
Grakt.  experienced  the  most  cruel  sensation.  Exactly,  I 
can  tell  you,  in  the  simplicity  of  my  heart,  that  the 
comparison  absolutely  is  as  if  you  had  appeared  to 
me  like  that  beauteous  star,  which  in  nature  gives 
by  its  influence  life  to  the  dying  plants,  and  in 
whose  absence  that  which  is  most  brilliant  is  seen  to 
wither  and  decay.  I  believe,  Arthur,  that  we  were 
formed  in  Heaven  to  be  so  closely  united  in  this 
life;  for,  in  truths  with  the  sublime  sentiments  and 
the  sympathy  which  we  feel  towards  each  other, 
how  delightfully  would  our  lives  have  passed 
together !  Yes,  my  beloved  Arthur,  your  Maria  is 
virtuous;"— what  Mrs.  Grant's  notion  of  ** vir- 
tuous" is,  after  these  sentiments,  coming  from  a 
person  who  is  the  mother  of  six  children,  and  after 
twelve  years'  marriage,  is  somewhat  difficult  to 
understand ; — '*  and  possesses  a  heart  which  would 
have  rendered  you  for  ever  happy.  Never  should 
we  have  seen  a  cloud  approach  our  heads ;  all  my 
joy  would  have  been  in  thinking  how  to  prove  to 
you  from  day  to  day,  how  delightfully  life  flows  on, 
when  hearts  and  delicacy  of  sentiment  are  united 
as  much  as  two  creatures  can  be,  the  one  with  the 
other.  Now,  I  consider  myself,  in  the  silence  of 
this  night,  lonely  as  the  solitary  dove,  of  which  our 
love  is  the  emblem,  in  the  fidelity  of  our  hearts, 
inflamed  with  a  delicious  sentiment,  which  has 
made  us  experience  that  which  the  crowns  of  sove- 
reigns cannot  in  an  equal  degree  possess.  With 
this   idea,    your   faithful    Maria  will,    while   life 


Grant. 
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endures,  never  cease  to  cherish  and  respect  you.  1839. 
Have  a  care,  O  my  Arthur,  not  to  neglect  your  Hilary  Term 
friends,  (a) — more  than  that ;  be  the  physician  who  -l— 
ought  to  cure  me  with  prudence,  for  my  life  is  „gt^^ 
linked  to  you ;  you  are  all  to  me  in  this  world. 
This  is  not  alone  the  idea  of  exalted  love,  but  it  is 
very  serious.  Let  us  take  our  precautions ;  let  us 
be  prudent  with  each  other.  Write  to  me  at  the 
end  of  this  week,  under  cover,  and  address  to  Mar- 
garet Jamieson,  5,  Regency  Square ;  i£  is  better, 
because  the  good  Margaret  likes  you ;  and,  as  she 
receives  many  letters  from  her  friends  in  Scotland, 
it  will  tiot  cause,  any  suspicion.  Have  patience, 
and  with  prudence  we  shall,  in  despite  of  the  jea- 
lous, be  favoured.  My  wish  will  be,  that  I  may  at 
my  last  sigh  entertain  those  ardent  flames  which 
you  have  implanted  in  my  breast.  Adieu,  my 
dearest  Arthur ;  I  sincerely  hope  to  hear  something 
soon  from  you.  I  am  so  wretched,  that  I  am  dure 
God  vrill  have  pity  on  your  poor  and  devoted 
friend.  Believe  me  yours,  ever  most  afiectionately, 
M.  G,"  Now,  I  cannot  but  think,  looking  to  the 
circumstances  under  which  this  letter  was  written, 
the  expressions  used  in  it,  and  the  reference  in  it  to 
the  sentiments  between  these  two  persons,  that  they 
do  show  a  great  deal  more  to  the  mind  of  every 
person  who  has  heard  it,  than  could  have  passed,  as 
the  &cts  are  pleaded,  during  the  visit  of  Captain 
Vincent  to  Mrs.  Grant,  on  the  20th  and  21st  days 
of  December.  What  is  suggested  with  respect  to 
Captain  Vincent's  visit? — ^That  he  came  down  to 
take  leave  of  the  children  ;  and  that,  during  that 

(a)  Here  (as  will  be  apparent)  is  an  error  in  the  translation,  the  origi- 
nal is  "  ifotre  amie.** 
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1839^     time,  there  was  no  possibility  of  any  opportunity 

Hilar V  Term,  being  affordod  of  Committing  the  act  charged  in 

- —        the  Libel.     Now,  if  that  be  the  case,  it  does  appear 

Orant 

agaifut      to  me  very  extraordinary  that  such  a  letter  as  this 
'^*^'      should  have  been  produced  by  such  a  visit ;  that  it 
should  have  been  written  immediately  after  a  visit 
which  was  not  calculated  to  excite  any  such  extra- 
ordinary warmth  in  the  mind  of  Mrs.  Grant,  but 
which  did  produce  in  her  the  sentiments  I  have 
read.     If  nothing  passed  on  the  occasion,,  which 
could  give  rise  to  expressions  of  so  ardent  a  nature, 
I  should  be  glad  to  have  had  some  explanation  of 
the  meaning  of  the  letter,  which  could  give  it  any 
construction  and  interpretation  consistent  with  what 
is  alleged  to  have  passed  between  these  persons. 
Under  what  circumstances  did  Captain  Vincent 
appear  on  the  20th  day  of  December,  and  go  away 
on  the  21st,  that  he  should  have  excited  such  an 
image  in  the  mind  of  this  lady,  as  that  he  appeared 
to  her  **  like  that  beauteous  star,  which  in  nature 
gives  by  its  influence  life  to  the  dying  plants,  and 
in  whose  absence  that  which  is  most  brilliant  is 
seen  to  wither  and  decay  V    To  be  sure,  it  is  a 
most  improbable  supposition,  that  this  refers  to  his 
presence  to  see  the  children's  performance  under 
the  tuition  of  a  dancing-master  and  professor  of 
music.     Something  else  must  have  passed  during 
that  visit,  in  order  to  have  raised  such  images 
immediately  after  his  departure.     "  Now  I  consider 
myself,  in  the  silence  of  this  night,  lonely  as  the 
solitary  dove,  of  which  our  love  is  the  emblem,  in 
the  fidelity  of  our  hearts,  inflamed  with  a  delicious 
sentiment,    which  has   made   us   experience   that 
which  the  crowns  of  sovereigns  cannot  in  an  equal 


Grant 
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degree  possess."  I  should  like  to  have  a  construe-  1889.  ' 
tion  of  this,  consistent  with  perfect  innocence;  Hilary tirm. 
because  it  has  been  contended,  not  only  that  the  — 
proof  is  not  sufficient  to  establish  the  guilt  pf  Mrs.  a^aiZt 
Grant,  but  that  it  is  sufficient  to  prove  her  inno- 
cence ;  and  I  should  like  to  know  how  to  reconcile 
this  letter  with  an  opinion  of  her  innocence.  These 
expressions  proceed  not  from  a  person  of  sixteen,  or 
seventeen,  or  eighteen  years  of  age,  but  from  a  lady 
of  mature  years,  who  had  been  a  married  woman 
for  twelve  years,  and  was  the  mother  of  six  chil- 
dren, who  were  residing  at  the  time  with  her.  I 
should  like  to  know  the  meaning  of  some  other 
expressions  : — ^^  This  is  not  alone  the  idea  of  ex- 
alted love,  but  it  is  very  serious.  Let  us  take  our 
precautions;  let  us  be  prudent  with  each  other. 
Write  to  me  at  the  end  of  the  week,  under  cover  to 
Margaret  Jamieson." — -There  seems  to  have  been 
some  further  communication  with  Captain  Vincent, 
under  cover  to  Margaret  Jamieson.  ^'  It  is  better, 
because  the  good  Margaret  likes  you ;  and,  as  she 
receives  many  letters  from  her  friends  in  Scotland,  it 
will  not  cause  any  suspicion."  Suspicion  of  what? 
Of  Captain  Vincent's  writing  to  inform  Mrs.  Grant 
the  state  in  which  he  found  the  lady  to  whom  he 
was  about  to  be  married  ?  *^  Have  patience,  and 
with  prudence  we  shall,  in  despite  of  the  jealous,  be 
favoured."  What  does  this  mean  ? — for  what  pur- 
poses favoured  ?  More  favoured  than  on  the  night 
between  the  20th  and  the  21st  of  December,  when 
Captain  Vincent  slept  in  the  house,  totally  un- 
known to  Captain  Grant?  ^' Have  patience,  and 
with  prudence  we  shall,  in  despite  of  the  jealous, 
be  favoured.     My  wish  will  be,  that  I  may,  at  my 
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1889,  last  sigh,  entertain  those  ardent  flames  which  yoo 
HiLAiiY  tbrm.  have  implanted  in  my  breast/'  Does  not  this  lead 
to  an  inference  of  what  is  stated  by  the  witnesses 
from  on  l)oard  the  Lord  Lowther  ?-^I  mean  the 
statements  of  Wilkins  and  Pyle,  as  to  what  passed 
in  the  cabin  between  Mrs.  Grant  and  Captain 
Vincent ;  which  is  extremely  probable  in  itself.  I 
think  it  is  quite  idle  to  suppose  these  expr^S6ions 
could  be  called  for  by  the  circumstances  stated  to 
have  taken  (^ace  at  the  visit  of  the  20th  and  2 1st 
of  December,  and  that  it  is  not  consistent  with  the 
supposition  that  nothing  more  passed  on  that  occa* 
sion. 

But  it  does  not  rest  here.  This  lady,  not  having 
heard  from  Captain  Vincent  in  the  course  of  a 
week,  on  the  29th  day  of  December  writes  again  a 
letter  to  this  effect : — **  Brighton,  December  29th, 
1837. — My  dearest  Arthur,  I  cQuld  not  pass  these 
solemn  days'' — I  presume  Christmas  is  meant, 
which  had  just  passed — *^  without  expressing  to 
you  all  the  wishes  of  this  heart,  so  devoted  to  you 
in  everything  which  is  most  exalted  in  love.  I 
canuot  contemplate,  without  extreme  emotion,  the 
state  in  which  I  was  when  you  bade  me  adieu." 
Now,  I  ask  whether  this  is  consistent  with  die  sup- 
position that  nothing  more  took  place  on  the  20tfa 
and  2 1  St  days  of  December  than  is  represented  by 
Mrs.  Grant  ?  "  This  very  day  last  week,  I  may 
say,  fixed  in  her  choice,  and  faithful,  but  in  vain. 
See  me  neglected  on  the  world's  rude  coast— ^the 
dear  companion  of  my  voyage  lost."  It  has  been 
suggested  that  this  has  been  taken  from  some  bod^ 
she  had  read,  and  very  possibly  it  may  be  so ;  but 
it  is   perfectly   consistent  with   what  appears    in 
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the  former  letter — the  great  desire  that  Captain       ^^^ 
Vincent  should  continue  to  think  of  her.     It  goes  ^ 'j^'' ^^it*"' 
on — "  O,  my  Arthur,  when  may  I  hope  to  see  you       — 
again ! — if  it  were  possible  in  your  journey,  only       ugaUut 
for  half  a  day — like  the  brilliant  lightning,  which 
illuminates  the  uncertain  steps  of  the  traveller.     I 
render  thanks  to  that  Divine  Providence,  so  infi- 
nite in  all  the  profusion  of  its  blessings  upon  my 
sweet  family."    Then  follows  a  passage  with  re- 
spect to  her  husband.     It  is  suggested  that  he  was 
of  a  harsh  and  irritable  disposition ;  whereas  it 
appears  from  this  letter  that  he  was  a  kind  and 
estimable    man — she    an    unworthy  wife.     ^*My 
husband  is  very  good  and  attentive  in  all  things, 
which  any  other  but  myself  would  appreciate ;  but 
I  am  not  worthy — I  have  not  the  power  (or  I  am 
powerless.)     You  alone  are  enabled  to  bring  me  to 
reason;   but,  at  present,  all  my  weak  nature  is 
absorbed  but  in  you  alone."    This  is  the  second 
letter  written  during  this  short  interval,  and  it  is 
very  much  to  the  same  effect  as  tlie  former  letter ; 
tending  to  show  that  she  was  not  backward  to 
oommit  the  crime  with  which  she  is  charged. 

Still,  unfortunately,  no  letter  comes  from  Captain 
Vincent ;  and  on  New  Year's  Day  she  again  writes 
to  him : — '^  My  dearest  Arthur,  I  begin  this  day  in 
offering  my  heart  to  God  to  bless  yourself  and  my 
blessed  family.  I  am  obliged  to  go  to  London 
to-morrow  for  a  week ;  you  will  be  sorry  to  hear 
that  your  Maria"— your  Maria  I-:-**  has  received, 
two  days  ago,  the  most  afflicting  intelligence  that 
has  reached  her.  I  pray  to  God  to  comfort  me, 
and  to  enable  me  to  sustain  this  heavy  stroke  with 
diat  resignation  to  His  will  which  none  but  Himself 
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Hilary  Teri 
Jan.  21  St. 

Grant 

againnt 
Grant* 


can  give.  I  may  say,  O  my  Arthur,  with  the  poet 
— *  Doomed  as  I  am  in  solitude  to  waste  the  present 
moments,  and  regret  the  past,'  deprived  of  every 
joy  I  valued  most."  Then  follows,  in  a  parenthesis, 
**  (my  love  torn  from  me,)  and  I  have  lost  my 
blessed  mother;" — an  announcement  which,  were 
it  not  for  the  seriousness  of  the  subject,  would  be 
ludicrous.  *'  The  next  week  will  make  a  very 
melancholy  impression  on  my  heart.  When  I 
reflect,  in  the  bitterness  of  this  oppressed  heart, 
that  your  unfortunate  and  too  faithful  Maria  will 
be  clad  in  the  sad  garments  of  deep  mourning,  and 
without  the  hope  of  hearing  your  cherished  voice 
to  console  her.  O,  Arthur,  think  of  your  own,  own 
devoted  Maria.  I  acquaint  you  with  my  sorrows, 
because  I  know  your  precious  heart.  I  am  obliged 
to  finish  my  letter,  as  my  head  is  very  confused.  I 
ought  to  take  care  of  myself,  as  I  am  still  very 
delicate.  Believe  me  yours,  ever  most  affection- 
ately, M.  G." 

These  are  letters  addressed  to  Captain  Vincent 
by  Mrs.  Grant,  immediately  after  the  visit  he  paid 
to  Brighton  on  the  20th  and  21st  days  of  Decem- 
ber; and  I  am  to  suppose,  after  reading  them 
through,  on  the  mere  suggestion  of  counsel,  that 
there  is  nothing  in  them  inconsistent  with  the  inno- 
cence of  Mrs.  Grant;  that  nothing  further  passed 
on  the  20th  and  21st  davs  of  December,  and  on 
the  morning  of  the  latter  day,  than  is  suggested  by 
the  counsel  for  Mrs.  Grant ; — that  is,  that  it  was 
a  mere  visit  of  civility  on  the  part  of  Captain 
Vincent,  and  that  they  were  only  about  two  hours 
in  company  together,  without  any  circumstance  of 
criminality  whatever.     I  do  not  know  whether  it  is 
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necessary  for  the  Court  to  say  whether  an  act  of      J8J9. 


adultery  was  committed  in  the  back  drawine-room  Hilary  Tehm. 
on  the  20th  or  21st  day  of  December,  where  the       *— * 
parties  were  alone  together  a  sufficient  time,   or      a^atwt 
whether  during  the  night  of  the  2 1st  of  December,      ^'*^'*^' 
in  the  room  of  Mrs.  Grant,  or  in  the  room  of  Cap- 
tain Vincent.     It  is  true  there  is  no  evidence  to 
show  that  Mrs.  Grant  went  down  stairs  to  Captain 
Vincent's  room,  or  that  he  went  up  from  his  own 
room  to  hers;  but  the  Court  cannot,   looking  at 
these  letters,  and  at  the  conduct  of  the  parties,  and 
at  their  opportunities  of  being  alone  together,  come  \ 
to  any  other  conclusion  than  that,  at  some  time  or 
other,  an  act  of  adultery  did  take  place. 

The  other  letter  is  on  quite  a  different  subject ; 
it  is  written  by  her  on  the  18th  day  of  January, 
with  the  assistance  of  a  lady,  who  was  attending 
the  children  in  the  capacity  of  governess ;  and  this 
is  certainly  a  letter  which  might  be  addressed  with 
great  propriety  by  a  passenger^  on  board  the  vessel 
commanded  by  Captain  Vincent,  inviting  him  to 
pay  a  visit  at  the  house  when  he  should  come  that 
way ;  and  it  appears  to  have  been  written  with  the 
full  concurrence  of  Captain  Grant ;  and  that  is  the 
onlv  letter  which  she  stated,  at  first,  that  she  had 
ever  sent  to  Captain  Vincent  after  his  visit  to 
Brighton. 

With  this  view  of  the  case,  it  is  utterly  impos- 
sible for  the  Court  to  bring  its  mind  to  believe  that 
there  has  not  been  an  improper  connexion  between 
these  parties ;  it  is  impossible  to  conceive  that  Mrs* 
Grant  would  have  written  to  Captain  Vincent  in 
these  terms,  unless  there  had  been  a  consummation 
of  the  offence  imputed  to  her ;  that  is,  at  some  time 
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1839.       or  other,  on  board  the  vessel,  or  during  the  yisit  on 
Hilary  Term,  the  20th  day  of  December,  or  on  the  2l8t  day  of 
an^st.      December,  or  on  the  night  between  those  two  days, 
^afnrt       notwithstanding  there  is  no  positive  evidence  to 
Grant.       show  that  such  was  the  feet,  or  to  lead  to  the  ne- 
cessary conclusion  that  adultery  was  committed  at 
any  particular  time.     It  is  impossible  for  the  Court 
to  reconcile  the  expressions  in  the  letters,  with  a 
supposition  that  the  parties  had  not  been  criminally 
connected  together. 

It  has  been  stated,  that  this  is  the  first  case  in 
which  the  Court  has  been  asked  to  come  to  a  con- 
clusion of  adultery  on  letters  which  do  not  contain 
an  express  avowal  and  admission  of  the  fact.     But 
that  is  not  a  precise  representation  of  the  case  as 
respects  the  letters.     These  letters  are  not  to  be 
taken  as  proof  of  the  fact,  independent  of  other 
/circumstances;   they  are  a  proof,   in  conjunction 
I  with  all  the  other  circumstances  during  the  whole 
intercourse   of  the   parties.     I   cannot   but  think 
that  all  the  circumstances  together  can  lead  to  no 
other  conclusion  than  that  adultery  has  been  com- 
mitted between  these  parties.     The  letters  in  the 
I  case  of  Hameiian  v.  Hamerton^  were  of  a  different 
description,  and  under  different  circumstances,  and 
the  parties  in  that  case  were  never  seen  in  a  situa- 
tion from  whence  it  could  be  inferred  that  adultery 
had  been  committed :  all  depended  upon  the  letters, 
and  the  letters  were  written  by  a  person  seeking  to 
seduce  the  lady,  (Mrs.  Hamertcm ;)  and,  looking  to 
the  chat-acter  of  the  gentleman  by  whom  they  were 
addressed  to  her,  if  the  seduction  had  been  com- 
pleted, the  letters  would  have  left  no  doubt  what- 
ever of  the  fact. 
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This  judgment  was  affirmed  by  the  Judicial 
Committee  of  the  Privy  Council,  on  the  24th  of 
February,  1840.     Present 

The  Most  Hon.  the  Lord  PresidenTi 
The  Right  Hon.  Mr.  Baron  Parke, 
The  Right  Hon.  Mr.  Justice  Bosanquet, 
The  Right  Hon.  the  Judge  of  the  Admiralty, 

(Dr.  Lushington.) 


On  the  whole  of  the  Case,  diffident  as  the  Court       iS39. 
may  be  as  to  the  opinion  it  has  formed,  I  must  say,  ^"^^""L^"""- 
honestly — ^founding  the  opinion  on  the  whole  of  the       — 
circumstances  disclosed  by  the  witnesses,  and  on       againn 
the  letters  which  have  been  produced — I  find  my-      ^*^"' 
self  under  the  necessity, — notwithstanding  all  the 
difficulty  and  reluctance  I  feel  to  pronounce  a  sen- 
tence which  shall  consign  this  lady  to  infamy,  and 
separate  her  from  her  husband  and  her  family-^f 
saying,  that  my  mind  is  made  up,  that  this  lady  has 
actually  committed  the  ofience  imputed  to  her; 
and  that,  therefore.  Captain  Grant  is  entitled  to  a 
separation  at  the  hands  of  the  Court :  and  accord- 
ingly, I  pronounce  for  the  separation  prayed. 
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MuNDAY  and  Berrt  against  Slaughter. 


1889. 


This  was  a  cause  of  proving  the  will  of  Thomas 
"  jin"  li!"'  Chitty,  who  died  in  June,  1838,  leaving  both  real 
A.  BnTexe-  ^°^  personal  estate ;  of  the  will,  executed  on  the 
ciitorandoDeof  (Jay  of  his  death,  there  were  three  executors,  who 

the  reiiauary  •' 

legatees  under  were  also  residuary  legatees.  The  will  was  pro- 
20thdfNovem.  pouuded  by  Munday  and  Berry,  two  of  the  execu- 
^blfe  oHh?  tors,  and  was  opposed  by  Emily  Slaughter,  one  of 
Zn.?^i^^Ln  the  next  of  kin  :  Henry  Butterfield,  the  other  ex- 
ciationijnct      ecutor,  rcnouuced  his  executorship  on  the  21st  of 

recorded  until  * 

the  2d  of  De-  November,  1838,  but  the  proxy  of  renunciation  was 
on  the  22nd  of  uot  recorded  until  the  3rd  of  December.  He  like- 
d^offfk  ^  wise,  on  the  ^  1st  and  22nd  of  November,  conveyed 
terwrmthe***'  ^V  ^^^^^  ^^^  release  of  the  realty  and  assignment  of 
SfThrde^^iS^  ^^^  personalty,  his  share  of  the  residue,  to  "  Mr. 
to  CD,  (who  John  Munday,  his  heirs  and  assigns  for  ever,  to 

was  alio  an-  *'  _^ 

executor)  in      the  Only  proper  use  and  behoof  of  the  said  John 

order  to  render     miri  ^  •      i     •  i  •  r  99    n       a1 

himself  a  com-  Munday,  his  heirs  and  assigns,  forever,  for  the 
{^^°p^rt°t^  purpose  of  becoming  a  witness  in  support  of  the 
7/lw  first,  that  ^^^^  •  ^^^  competency  as  a  witness  was  objected  to. 

the  proxy  of 

renunciation  ,  . 

took  effect  from  The  Queen*8  Adoocate  and  Robertson^  m  support 
sVJidiy,  sup-  of  the  objection.  The  party,  as  executor,  has  a 
SuncStSn^be  Considerable  bequest;  in  order  to  render  himself 
arthe^ntelSlit    Competent  to  be  a  witness  to  prove  the  will,  he 

under  the  will 
was  conveyed 
by  the  deed  of  gift,  the  party  wa«  a  competent  witness  under  the  stat.  1  Vict  c.  2G,  s.  17, 
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roust  divest  himself  of  all  interest  in  the  subject.       1889 


MUNDIY 

and 

Berry 

againgt 

Slavohtbr. 


The  party  was  sworn  as  executor  by  commission ,  ^^j^^^J^ 
and  the  probate  was  decreed  to  him,  and  he  inter- 
meddled with  the  property;  on  the  21st  and  22nd 
of  November  he  conveyed  his  interest  under  the 
will ;  he  must  first  have  acted  as  executor,  in  order 
to  take  the  legacy ;  he  then  as  legatee  assigns  his 
interest ;  this  was  done  before  the  renunciation  of 
the  executorship,  for  the  proxy  of  renunciation, 
although  signed  on  the  21st  of  November,  was  not 
recorded  until  the  3rd  of  December;  it  was  not, 
therefore,  of  any  efiect  until  then.  Lang  v. 
Symes.  (a) 

Secondly.  The  conveyance  cannot  operate  as  a 
relinquishment  of  interest,  it  is  a  mere  deed  of  gift ; 
the  donor  has  an  interest  in  supporting  his  gift ;  it 
matters  not  in  principle  whether  the  interest  consist 
in  supporting  the  disposition,  or  in  retaining  the 
subject  of  the  disposition.  To  effect  a  relinquish- 
ment of  interest  the  instrument  should  be  a  deed  of 
disclaimer;  moreover,  it  ought  to  be  for  the  benefit 
of  the  estate,  whereas  here  it  is  for  the  benefit  of 
Mr.  Munday  alone,  in  his  individual  character. 
The  conveyance  is  good  for  nothing  as  a  release  of 
interest. 


Addams  and  Haggard,  contr^. 
The  party  first  renounces  the  executorship ;  he 
then,  as  a  mere  legatee,  assigns  his  legacy ;  he  has, 
therefore,  done  all  he  could  to  divest  himself  of  any 
interest  he  might  have.  It  may  be  true  that  the 
renunciation  takes  no  effect  until  recorded,  but  when 


(a)  3  Hagg.  E.  R.  77^^ 
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1839.      recorded  it  is  valid  from  the  date  of  it.     If  Mr. 


**  j^'24th!"'  ^'I'terfield,  by  assigning  his  interest,  has  dealt 

with  the  propertyt  and  is,  therefore,  not  allowed  to 


MUMDAT 


4ind        become  a  witness,  no  executor^  who  is  a  legatee^ 

B&HRY  |_  •^ 

can  become  a  witness. 


Slavobtes. 


Sia  Herbert  Jenk er. 
The  question  is,  whether  Mr.  Butterfield,  who  is 
an  executor,  to  whom,  qm  executor,  one-third  of 
I  the  residue  is  given,  is,  by  the  acts  he  has  done, 
'  compellable  to  take  upon  himself  the  executorship, 
and  whether  he  is  barred  of  his  renunciation  ?  On 
the  23rd  of  May  a  commission  issued  for  taking  the 
oath  of  the  executors,  under  which  Mr.  Butterfield 
was  sworn.  It  is  said  that  there  is  some  difference 
where  an  executor  is  sworn  by  commission ;  that  a 
commissioner  decrees  probate ;  whereas,  if  the  oath 
is  taken  before  a  surrogate,  there  is  no  decree  ;  but 
the  probate  passes  as  a  matter  of  course.  It  does 
not  appear  to  me  that  this  makes  any  essential  dif- 
ference. On  the  18th  of  June  a  proctor  appeared 
for  die  executors,  and  on  the  7th  of  August  he  ex- 
hibited a  proxy  in  the  names  of  two  of  the  execu- 
tors; the  condidit  was  given  in  in  the  names  of 
Messrs.  Munday  and  Berry ;  and  on  the  3rd  of 
December  a  proxy  of  renunciation  was  brought  in, 
a  conveyance  and  assignment  having  been  executed 
on  the  21st  and  22nd  of  November,  which  purport 
to  convey  all  the  interest  of  Mr.  Butterfield  to  Mr. 
Munday,  the  assignment  specifically  reciting  the 
pendency  of  this  suit,  with  reference  to  which  it  was 
made.  Although  the  proxy  of  renunciation  was 
not  recorded  till  after  the  assignment,  when  once 
recorded  it  covered  what  had  previously  been  done. 
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The  only  quesdon,  then,  is,  whether,  under  the 
proxy  of  the  3rd  of  December  the  paoty  can  be  ex- 
amined as  a  witness.  By  tbe  deed  he  has  conveyed 
all  his  iaterest  with  reference  to  this  cause.  It 
cloes  not  ct^pear  why  aft  executor  should  not  be 
allowed  to  renounce  because  he  has  assigned  his 
legacy.  He  could  not  assign  it  to  the  next  of  kin, 
for  the  property  is  disposed  of  to  the  executors 
generally ;  and  if  one  of  the  executors  be  not  enti- 
tled to  claim,  his  legacy  would  survive  over  to  the 
other  executors.  Supposing,  however,  that  the  in* 
strutnent  purporting  to  be  a  release  of  interest  does 
uot  effect  that  object,  still  the  object  is  attained  by 
the  renunciation  of  the  executorship,  the  legacy 
being  given  to  him  qud  executor.  I  confiess  nothing 
I  have  beard  convinces  me,  that  I  should  be  doing 
an  act  of  injustice  tb  the  other  party  by  allowing 
Mr.  Butterfield  to  be  examined  as  a  witness ;  but  I 
should  be  doing  great  injustice  to  tbe  party  pro- 
pounding the  will  if  I  were  to  prevent  Mr.  Butter- 
field  frem  renouncing,  whereby  he  divests  himself 
of  all  interest.  I  see  no  reason  why  this  gentleman 
should  not  renounce  his  executorship,  and  be  ex- 
amined as  a  witness  in  tbe  cause. 


1839. 


HxLiBY  Term. 
Jan.  24th. 

MUNDAT 

and 

Berry 

againtt 

Slaughter. 


The  cause  then  proceeded,  and  in  Easter  Term  May  3ni. 
came  on  for  hearing,  when  the  Queen's  Advocate 
and  Robertson  took  further  objections. 

First.  Mr.  Butterfield  admits,  in  an  answer  to 
an  interrogatory,  that  on  the  death  of  ihe  testator 
he  had  taken  with  his  own  hands  a  portion  of  the 
money  found  in  the  testator's  house,  for  the  purpose 
of  paying  the  probate  duty,  the  sum  taken  by  him 
being  a  little  more  than  the  amount  of  the  duty ; 
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^839,       this  is  such  an  intermeddling  as  constituted  him  an 

Hilary  Term.    exeCUtOF  de  SOTl  tOVt. 

May3rd.  SccoTidly,  Putting  the  intermeddling  out  of  the 

^^^and"^      question,  an  executor  to  a  will  falling  under  the 
Berby       statute  1  Vict.  c.  26,  cannot  renounce  in  order  to 

Slaughter,  bccome  a  witucss,  hc  has  by  the  17th  section  the 
capacity  of  a  witness  bestowed  upon  him,  a  capacity 
or  competency^  which  cannot  be  further  given  to 
him,  for  quod  semel  meum  est,  ampKus  meum  esse, 
non  potest ;  this  maxim  is  illustrated  by  Lord  Coke, 
1  Inst.  s.  60.  Even  if  the  executor  could  in  this 
case  renounce,  he  would  not  be  divested  of  all  in- 
terest, for  on  the  will  being  pronounced  for  he 
might,  with  the  consent  of  the  parties,  retract  his 
renunciation,  whereby  he  would  be  entitled  to  his 
legacy  ;  and  according  to  the  decisions  at  common 
law  and  equity,  he  might  retract  and  claim  probate 
at  any  time  prior  to  his  assenting  to  an  adminis- 
tration, Wankford  v.  Wankfordy  1  Salk.  307; 
Arnold  v.  Blencoes,  1  Cox,  426.  It  is  clear,  then^ 
that  the  renunciation  will  not  help  the  case ;  it  has 
already  been  argued  that  Mr.  Butterfield  is  not 
divested  of  interest  by  the  conveyance,  and  as  the 
will  rests  on  his  evidence,  the  Court  must  pronounce 
for  an  intestacy. 

Sir  Herbert  Jenner. 
j  Had  the  Court  been  aware  of  the  acts  done  by 
Mr.  Butterfield,  it  would  not  have  allowed  him  to 
renounce  the  execution  of  the  vnll ;  but  as  he  has 
conveyed  all  his  interest  under  the  will  by  an  in- 
strument which  appears  to  be  sufficient  for  that 
purpose,  he  is  still  a  competent  witness  under  the 
17th  sect,  of  the  stat.  1  Vict,  c,  26. 
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The  Court  overruled  the  objections,  and    pro-  IS39. 

nounced  for  the  will,  but  allowed  the  costs  of  the  Hilary  Te«m. 

party  opposing  the  will,  out  of  the  estate  of  the  !L-[ ' 

deceased.  ""Zr 

Bbrrt 

against 

Slauobtbr. 
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Chesterton  and  Hutchins  against  Farlar. 


1839. 


This  cause  having  been  remitted  to  the  Arches 
Court,   by  the  Judicial  Committee  of  the  Privy     jan.29ih.  ' 
Council  (vol,  i.  371),  the  Churchwardens  declared  Apan^ving 
that  they  proceeded  no  further;  upon  which  Mr.  J^^iJt^^'*"^. 
Farlar  prayed  to  be  dismissed  with  his  full  costs  :  mentofa 
this  was  opposed  by  the  Churchwardens,  and  the  dUmined.  but 
question  was  brought  before  the  Court  on  petition.    fuiUMts  he 

having  put  mat- 
ters in  plea 

The  Queen's  Advocate  for  Farlar.     The  Church-  T-l*!: I*"**' 

^'  uDQecesaary 

wardens,  by  proceeding  no  farther,  have  admitted  expense. 
the  illegality  of  the  rate  and  the  injustice  of  their 
proceeding,  and  they  ought,  therefore,  to  be  con- 
demned in  the  costs  of  the  suit.  It  is  said  that, 
besides  pleading  that  the  rate  was  retrospective, 
the  party  put  other  matters  in  plea,  to  which 
the  Churchwardens  had  a  sufficient  defence.  If 
this  were  so,  which  does  not  appear,  still  there  was 
no  ground  for  proceeding  against  Mr.  Farlar, 
because  the  rate  was  an  illegal  one,  which  could 
not  be  enforced. 
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Chesterton 

and 

Hutch  INS 

againgt 

Farlar. 


1839.  Addams  for  the   Churchwardens.    There  is  no 

Hilary  Term.  .preteDce  foT  this  application.     Mr.  Farlar  opposed 

the  rate,  not  only  as  a  retrospective  rate,  but  as  a 
rate  to  reimburse,  and  also  as  an  unequal  rater  &n<i 
put  the  parish  to  great  expense  to  show  that  it  was 
not  unequal.  His  plea  set  forth  what  he  knew  was 
not  matter  of  fact ;  he  pleaded  that  persons  were 
omitted  in  the  church-rate  who  were  included  in 
the  poor-rate,  whereas  he  knew  that  the  names 
were  inserted  in  the  poor-rate,  by  virtue  of  a 
local  act.  Tlie  Churchwardens  admitted  that  the 
rate  was  in  part  retrospective,  and  Mr.  Farlar  might 
have  gone  to  issue  upon  that  point,  without  putting 
the  Churchwardens  to  the  expense  of  examining 
witnesses  on  the  libel.  If  Churchwardens  act  band 
JidSf  and  not  vexatiously,  they  ought  not  to  be  sad* 
died  with  the  costs. 


JUDOMElfT. 

Sir. Herbert  Jenner. 
This  question  arises  at  the  conclusion  of  a  cause 
of  subtraction  of  church-rate,  promoted  by  the 
Churchwardens  of  St  Mary  Abbotts,  Kensington, 
against  Mr.  Farlar,  an  inhabitant  of  the  parish. 
The  cause  originally  commenced  in  the  Consisto- 
rial  Court  of  London,  where  a  libel  was  brought  in, 
and  some  witnesses  were  examined  in  support  of  it. 
Mr.  Farlar  brought  in  an  allegation,  pleading  that 
the  rate  was  illegal,  because  a^nongst  other  reasons 
it  was  unequal,  persons  being  omitted  who  were 
liable  to  be  rated,  and  that  it  was  in  part  retro- 
spective. I  understand  that  allegation  was  directed 
to  be  reformed,  and  additional  articles  were  brought 
in ;  the  allegation  was  finally  admitted,  and  the 
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answers  of  the  Churchwardens  were  taken  upon  it^       1839* 


CBSmtRTON 

HuTcaiMs 
againgt 
Farlau. 


who  admitted  that  the  rate  was  in  part  retrospec-  Hilary  tirm. 

Tad  !2Qth 

tive.  In  reply  to  this  allegation,  a  plea  was  brought 
in  by  the  Churchwardens,  which  stated  that  the 
rate  was  made  under  very  special  drcumstances  in 
the  vestry,  being  an  open  vestry,  pleading  that  the 
rate  was  not  an  unequal  rate,  and  that  the  persons 
omitted  in  the  rate  were  not  liable,  although  under 
the  local  act  they  were  assessed  to  the  poor-rate. 
The  Judge  of  the  Consistory  Court  rejected  this 
allegation  altogether,  and  from  that  sentence  the 
Churchwardens  appealed  to  this  Court,  which 
heard  the  case  fully  argued,  and  was  of  opinion  that 
the  Judge  of  the  Court  below  had  done  wrong  in 
rejecting  the  allegation ;  and  admitted  it,  for  the 
purpose  of  having  all  the  circumstances  before  it, 
in  order  that  the  question  of  law  might  be  deter- 
mined, on  a  full  consideration  of  all  the  drcum- 
Btances  of  the  case.  From  that  decision  Mr.  Farlar 
appealed  4o  the  Judicial  Committee  of  the  Privy 
Council,  and  that  Court  was  of  opinion  that  a  part 
of  the  allegation  was  properly  admitted  by  this 
Court  (that  is,  as  to  the  omission  of  the  names),  but 
rejected  that  part  of  the  allegation  pleading  the 
circumstances  under  which  the  rate  was  made,  it 
being  admitted  that  that  part  of  the  rate  was  retro- 
spective ;  and  the  Court  was  of  opinion  that  the  rate 
could  not  be  supported,  on  the  ground  of  its  being 
retrospective,  and  rejected  that  part  of  the  allega- 
tion ;  so  that  a  part  of  the  judgment  of  this  Court 
was  right,  though  their  Lordships  were  of  opinion 
that  the  rate  could  not  be  sustained. 

When  the  case  came  down  again  to  this  Court, 
the  Churchwardens  were  advised  (and   properly 
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1889.       advised)  not  to  proceed  further   in  the  suit,  and 


Cbestbrtom 
and 

HuTCHINS 

againtt 
Fablar. 


Hilary  Term,  accordingly,  they  declared  they  proceeded  no  fur- 
ther ;  upon  which  an  application  was  made  to  con- 
demn the  Churchwardens  in  the  costs.  The  Court 
thought  at  the  time  that  this  was  not  a  case  in  which 
the  Churchwardens  ought  to  be  condemned  in  the 
costs  of  the  whole  proceedings,  as  they  were  suc- 
cessful in  their  appeal  to  the  Judicial  Committee 
upon  one  point.  The  Court  proposed  at  the  time 
to  condemn  them  in  a  certain  sum,  nomine  ex- 
pensarumy  but  against  this  Mr.  Farlar's  proctor  pro- 
tested, and  prayed  to  be  heard  on  his  petition. 

It  has  been  truly  stated  that  where  Church- 
wardens proceed  against  a  party  for  subtraction  of 
church-rate,  and  fail  to  establish  the  validity  of  the 
rate,  or  the  party's  liability  to  it,  they  are  subject 
to  costs ;  but  there  are  circumstances  in  this  case, 
I  think,  which  should  incline  the  Court  to  the  opi- 
nion that  Mr.  Farlar  is  not  entitled  to  be  dismissed 
with  his  full  costs.  If  he  had  gone  to  issue  at  once 
upon  the  point  as  to  the  rate  being  invalid,  on  the 
ground  of  its  being  retrospective,  he  would  have 
been  entitled  to  his  costs ;  but  pleas  have  been 
given  in  as  to  other  points,  and  witnesses  have  been 
examined  as  to  the  inequality  of  the  rate,  which 
made  a  great  addition  to  the  expense ;  and  as  this 
Court  was  of  opinion  that  that  part  of  the  Church- 
wardens* allegation  which  related  to  the  inequality 
of  the  rate  was  admissible,  and  that  part  was  ad- 
mitted' by  the  Judicial  Committee,  consequently 
this  Court  was  right  in  admitting,  and  the  Con- 
sistory Court  wrong  in  rejecting,  that  part  of  the 
allegation ;  I  do  not  think  that  the  Churchwardens 
ought  to  be  condemned  in  the  whole  of  the  expenses 
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here.     It  is  said  that  the  Court  had  no  right  to       1839. 
assume  that  the  Churchwardens  could  prove  that  the  Hilary  Trrm. 
persons  omitted  m  the  rate  were  properly  omitted.        — 
Undoubtedly,  the  Court  had  no  right  to  assume      "*tn7™^ 
that,  but  it  could  see  pretty  well  the  state  of  the     ^^^^^ 
facts,  by  looking  at  the  local  Act  of  Parliament.      Fablar. 
Under  these  circumstances,  therefore,  where  the 
proceedings  have  taken  this  shape,  it  would  be  a 
hard  measure  to  deal  out  to  the  Churchwardens  to 
condemn  them  in  the  whole  costs :  I  think  part  of 
the  costs  were  unnecessarily  incurred  by  the  con- 
duct of  the  other  party. 

I  am  of  opinion  that  by  condemning  the  Church- 
warden in  40/.  nomine  expensarum^  I  shall  meet  the 
justice  of  the  case :  I  accordingly  condemn  them  in 
that  sum. 


VOU    II. 
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Wood  and  others^  against  Goodlake,   Helps,  and 

others^  and  Hitchinos. 


'*'^^'  Judgment. 


Hilary  Term.  gjj^    HeRBERT   JeNNER. 

Feb.  20th.  _,  .  ,     a  ,        ^ 

—  Ihis   case  comes  before  the  Court  trnder  very 

died  on  the  extfaordmary  circumstances,  whether  it  be  consi- 

?8a«°^^"^'  dered  with  reference  to  the  character  of  the  deceased 

reS^andf  P^^^Y   hiniself,   the  immense  amount   of  property 

personal  estate,  which  Is  at  stakc,  the  manner  in  which  that  pro- 
together  of  the  .11         11  I .  ^     A    1 

value  or  about    perty  IS  alleged  to  have  been  disposed  of,  the  mstra- 
Twopaperi.A  Hicnts  by  which  that  disposition  is  said  to  have  been 

and  B,  alleged 

to  have  been  found,  at  the  deceased's  death,  in  his  fast-locked  repositories,  annexed  together  by 
wafers,  and  sealed  up  in  an  envelope,  indorsed,  "  The  Will  of  James  Wood,  Esq.,  2nd  and  3id 
December,  1834,"  were  propounded  as  together  containing  the  will. — A,  which  was  headed 
"  Instructions  for  the  Will  of  me,  James  Wood,  Esq.,  of  Gloucester,"  was  dated  2nd  of  Decem- 
ber, 1834,  and  was  signed  by  the  deceased,  but  not  attested,  purported  to  appoint  four  gentlemen 
by  name  executors,  to  desire  them  to  take  possession  of  bis  personal  estates,  subject  to  the  pay- 
ment of  debts  and  "such  legacies  as  I  may  hereafter  direct,  and  to  declare  he  would  dispose  of 
his  real. estates  by  writing  indorsed  thereon — Paper  B,  a  separate  paper,  dated  3rd  December, 
1834,  signed  by  the  deceased,  and  attested  by  three  witnesses,  beg^n,  *'  I,  Ja^mes  Wood,  Esq., 
do  declare  this  to  be  my  will,  for  disposing  my  estate*),  as  directed  by  my  instructions**  gave  all 
his  real  and  personal  estates  "  which  I  may  not  dispose  of*  and  "  subject  to  my  debts,  and  to 
any  legacies  or  bequests  of  any  part  thereof,  which  I  may  hereafter  make'*  &c.  "  to  my  ezecu- 
torb"  not  naming,  or  otherwise  describing  them.  BoUi  papers  were  very  informal,  were  in  the 
handwriting  of  one  of  the  executors  (the  deceased's  attorney)  and  ultimately  appeared  to  have 
been,  by  such  attorney,  annexed  together,  sealed  up  in  the  envelope,  indorsed,  and  locked  up  in 
the  decased's  bureau  during  his  last  illness,  and,  without  his  directions  or  knowledge,  held  tnat 
the  presumption  of  laW,  that  instructions  are  superseded  by  the  execution  of  a  will,  was  not 
repelled,  that  the  two  papers  not  being  published  together,  as  the  will  of  the  deceased,  nor 
annexed  with  his  knowledge ;  and  A,  not  being  unequivocally  referred  to  in  B,  A  formed  no  part 
of  the  deceased's  will,  that  consequently  the  interest  of  the  four  parties  named  in  it  as  executors, 
was  at  an  end,  and  that  there  was  no  party  before  the  Court  with  an  admitted  interest,  who 
could  propound  B,  pray  probate  of  it,  or  administration  with  it  annexed :  The  Court,  therefore, 
pronounced  against  A,  made  no  decree  as  to  B,  and  condemned  the  parties  propounding  A,  and 
B  in  the  costs  of  one  of  the  next  of  kin. 

Another  paper  propounded  as  a  codicil,  by  legatees  named  in  it,  opposed  by  the  asserted  exe- 
cutors, and  by  all  the  next  of  kin,  dated  July,  1835,  alleged  to  be  an  holograph  of  and  signed 
by  the  deceased,  and  to  have  been  sent  in  an  anonymous  note,  by  t|ie  threepenny  post  to  one  of 
the  legatees,  leaving  le^cies,  amounting  altogetber  to  210,000/.,  and  referrin?  to  a  legacy  in 
another  codicil,  not  forthcoming,  which  paper  was  partially  torn,  and  partially' burnt,  and  was 
alleged  to  have  been  so  done,  and  other  testamentary  papers,  to  have  been  destroyed,  after  the 
deceased's  death,  or  in  his  lifetime  unknown  to  him,  hela,  that,  as  the  evidence  of  handwriting 
was  contradictory,  though  the  affirmative  preponderated,  and  the  disposition  was  probable,  the 
Court  could  not  judicially  pronounce  the  codicil  to  have  been  the  act  of  the  deceased,  and  con* 
sequent ly  would  not  inquire  whether  it  were  cancelled  or  not,  or,  if  cancelled,  whether  such 
cancellation  was  the  act  of  the  deceased. 
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persons  by  whom,  they  or  some  of  them  were  pre-  Hilary  Tehm. 

pared,  the  manner  in  which  they  were  kept  after       ^J 

the  alleged  execution  of  them  by  the  deceased,  the 
place,  or  the  places,  rather,  in  which  they  were 
deposited,  the  manner  in  which  they  appear  to  have 
been  dealt  with,  not  only  during  the  deceased's  life- 
time,   but  after   his  death,  the  steps  which  were 
taken  to  obtain  probate  of  them  in  this  Court,  and 
the  manner  in  which  that  probate  was  prevented 
from  issuing,  and,  finally,  the  mysterious  appear- 
ance of  a  further  testamentary  paper,  in  a  subse- 
quent stage  of  the  proceedings,  together  with  the 
change  in  the  character  of  those  proceedings  which 
was  necessarily  introduced  by  the  production  of  that 
latter  instrument,  the  part  which  has  been  taken  by 
the  several  persons  who  are  interested  in  establish- 
ing or  setting  aside  those  instruments,  together  with 
the  nature  and  extent  of  the  evidence  which  has 
been  produced  by  them  in  support  of  their  respec- 
tive cases.    All  these  circumstances  taken  together, 
form  a  case  of  such  a  complicated  nature,  as  has 
scarcely  ever  been  presented  to  the  notice  of  the 
Court  at  any  anterior  time. 

It  is  true,  that  the  long  and  elaborate  arguments 
which  were  addressed  to  the  Court  at  the  hearing 
of  the  cause,  by  all  the  counsel  who  advocated  the 
cases  of  their  respective  clients,  (a)  have  tended  to 
elucidate  the  case,  and  to  free  tt  from  some  part  of 
the   difficulties   by   which   it   was  originally  sur- 


(fl)  The  cause  was  aiigued  on  the  10th,  13th»  15th,  l7th,  18th,  20th> 
2l8t»  and  22nd  of  Dec.  1838,  hy  the  Queen's  Advocate  and  Addams,  for 
the  executors;  PkUUmore  and  Haggard,  for  Mrs.  Goodlake;  Bumaby 
and  Jenner,  for  the  Codicil ;  and  Curteu,  for  Mr.  Hitchings. 
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rounded  ;  but  there  was  still  enough  remaining 
behind  to  call  for,  and  I  hope  to  have  obtained,  the 
serious  and  attentive  consideration  of  the  Court  to 
all  the  circumstances  that  are  connected  with  it. 

The  question  which  the  Court  has  to  determine, 
arises  with  respect  to  papers  which  are  propounded 
as  containing  the  will  of  Mr.  James  Wood,  who 
died  upon  the  twentieth  of  April,  one  thousand 
eight  hundred  and  thirty -six,  at  the  age  of  about 
eighty  years.  The  testamentary  papers  before  the 
Court  are  three  in  number.  Two  of  them,  which 
bear  date  respectively  upon  the  second  and  third  of 
December,  one  thousand  eight  hundred  and  thirty- 
four,  are  propounded  as  containing  together  the 
will  of  the  deceased ;  and  both  those  papers  are  in 
the  handwriting  of  Mr.  Chadbom,  the  confidential 
solicitor  of  the  deceased,  who  appears  to  be  named 
in  one  of  them  as  an  executor,  and  one  of  the  uni- 
versal legatees.  That  paper  purports  to  appoint 
four  gentlemen  executors,  and  to  desire  that  they 
would  retain  to  themselves  all  the  deceased's  ready 
monies,  securities,  and  personal  estate,  subject  to 
the  payment  of  his  just  debts,  and  such  legacies  as 
he  might  hereafter  direct;  and  it  is  described, 
"  Instructions  for  the  Will  of  me,  James  Wood,  Esq., 
of  Gloucester."  That  paper  purports  to  have  been 
signed  by  the  deceased,  but  it  is  not  attested  by  any 
witnesses. 

The  second  paper  bears  date  upon  the  third  of 
December,  that  is,  the  day  following,  in  the  same 
year,  one  thousand  eight  hundred  and  thirty-four, 
And  was  executed  by  the  deceased  in  the  presence 
of  three  witnesses  ;  and  it  purports  to  dispose  of  all 
the  estates,  real  and  personal,  of  which  the  deceased 
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was  possessed,  to  '*go  amongst  his  executors  and.  18.39. 
their  heirs,  in  equal  proportions,  subject  to  my  Hilary  Tkbm 
debts,  or  to  any  legacies  or  bequests  of  any  part 
thereof,  if  any,  which  I  may  hereafter  make/' 
That,  therefore,  is  a  will  complete,  as  far  as  dispo- 
sition goes,  by  disposing  of  the  whole  real  and  per- 
sonal estate  of  the  deceased  to  his  executors,  though 
the  executors  are  not  named  in  that  instrument. 

The  third  paper  bears  date  in  the  month  of  July, 
one  thousand  eight  hundred  and  thirty-five  ;  it  has 
no  day  of  the  month  affixed  to  it,  but  simply  bears 
date  in  July,  one  thousand  eight  hundred  and 
tbirty-five.  That  paper  is  alleged  to  be  all  in  the 
handwriting  of  the  deceased  ;  it  is  stated  to  have 
been  signed  by  him,  and  it  bears,  or  purports  to 
bear,  the  signature  of  the  deceased  at  the  conclusion 
of  the  instrument ;  but  it  is  not  attested  by  wit- 
nesses, and  the  purport  of  it  is  to  give  legacies,  to 
a  very  large  amount,  to  certain  individuals  who 
are  therein  named,  and  also  to  the  Corporation  of 
Gloucester,  to  which  body,  it  recites,  that  the  de- 
ceased had,  by  a  former  codicil,  given  a  very  large 
sum,  namely,  one  hundred  and  forty  thousand 
pounds ;  and  it  directs  that  sixty  thousand  pounds, 
in  addition,  should  be  given  to  that  body,  for  the 
same  purposes  as  he  had  before  expressed.  To  the 
particular  contents  of  these  instruments,  it  may  be 
necessary  for  the  Court  hereafter  to  advert  more 
minutely ;  at  present,  it  is  quite  sufficient  merely 
to  state  their  general  purport,  and  the  manner  in 
which  they  appear  to  have  been  executed  by  the 
deceased. 

There  are  traces  in  the  evidence  of  other  testa- 
mentary papers  having  been  executed  by  the  de- 
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Hilary  Tbrm  in  the  paper  of  July,  one  thousand  eight  hundred 
Feb^th.  ^^j  thirty-five,  to  have  been  executed  by  him,  but 
which  is  not  forthcoming.  I  mean  a  will  which 
was  executed,  as  stated,  in  the  year  one  thousand 
eight  hundred  and  twenty-three,  or  one  thousand 
eight  hundred  and  twenty-four,  and  is  spoken  to 
by  a  witness  of  the  name  of  Smith,  which  he  saw  ; 
and  also  another  paper,  which  is  spoken  to  by  a 
witness  of  the  name  of  William  Moore,  junior, 
which  he  saw  in  the  year  one  thousand  eight  hun- 
dred and  thirty-three ;  but  those  papers  are  not 
forthcoming,  nor  are  their  contents,  with  the  ex- 
ception of  one  or  two  particulars  to  which  the  Court 
must  advert,  at  all  before  the  Court.  With  respect 
to  those  papers,  it  is  mentioned  by  Mr.  Smith,  and 
also  by  Mr.  Moore,  and  I  think  also  by  Mr- 
Higham,  that  the  deceased  complained  that  he  bad 
lost  certain  papers,  that  they  had  been  taken  away 
without  his  knowledge,  and  that  they  were  not 
forthcoming. 

Now,  the  history  of  the  deceased,  which  it  is 
necessary  to  advert  to,  for  the  purpose  of  under- 
standing and  making  more  apparent  the  grounds 
upon  which  the  Court  has  formed  its  opinion  as  to 
the  decision  which  it  ought  to  pronounce  in  this 
case,  is  shortly  this :  He  appears  to  have  been  a 
native  of  Gloucester,  and  to  have  carried  on  busi- 
ness there  as  a  draper  and  a  banker  for  many  years, 
as  his  father  and  grandfather  had  done  before  him. 
He  was  a  man  of  some  peculiarity  and  eccentricity 
of  character ;  extremely  parsimonious,  as  it  seems ; 
and  by  his  parsimony,  by  strict  attention  to  his 
business,  and  by  certain  adventitious  circumstances 
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of  his  own  family  and  from  other  persons,  he  had,  HiiAnv  Term. 
at  the  time  of  his  death,  amassed  property  to  the  ^«*>^^^**- 
amount,  both  real  and  personal,  of  nearly  a  million 
of  money.  The  amount  of  the  property  is  stated 
differently  by^  the  parties  in  this  cause ;  one  of  them 
states  the  personal  property  to  amount  to  a  million 
of  money,  and  the  real  property  to  two  hundred 
and  fifty  thousand  pounds,  or  thereabouts ;  the 
other  parties  state,  that  the  personal  property 
amounted  to  about  eight  hundred  thousand  pounds, 
subject  to  a  deduction  of  seventy-five  thousand 
pounds,  for  debts,  and  that  the  real  and  copyhold 
property  amounted  to  about  ninety*eight  thousand 
pounds.  But  it  is  immaterial  whether  it  amounted 
to  nine  hundred  thousand  pounds,  or  eight  hundred 
thousand  pounds,  or  a  million  of  money ;  it  is 
enough  to  say,  that  it  was  to  an  extent  which  would 
render  the  interest  of  the  several  parties  concerned 
in  these  proceedings  of  great  importance  to  them. 

The  testator  was  unmarried.  He  had  had  two 
sisters;  both  of  whom  had  died  during  his  life- 
time; one  of  them,  an  unmarried  lady,  in  the  year 
one  thousand  eight  hundred  and  twenty-four,  and 
the  other,  Mrs.  Willey,  who  died  in  the  month  of 
April,  in  the  year  one  thousand  eight  hundred  and 
thirty*three,  a  widow,  without  children.  His  near- 
est relations,  it  should  seem,  at  his  death,  at  least 
80  far  as  the  Court  has  the  means  of  knowledge, 
were  two  second  cousins,  both  of  them  parties  in 
this  suit ;  no  persons  claiming  to  be  related  in  a 
nearer  degree,  or  in  the  same  degree,  have  ap- 
peared in  the  Court. 

One  of  these  is  a  Mrs.  Goodlake,  the  other  a  Mr. 


88 


CASES   DETERMIMBD   IN   THE 


1839. 

Hilary  Term, 
Feb.  20th. 

and  othert, 

agaimt 
goodlaee, 

Helps, 
and  othen, 

and 
Hitch  iNOS.- 


Hitchings.  The  interest  of  Mrs.  Good  lake  has 
been  admitted  by  the  parties  who  are  propounding 
the  papers  of  the  second  and  third  of  December,  as 
the  will  of  the  deceased  :  but  I  am  not  aware  that 
her  interest  has  been  admitted  by  any  other  parties 
in  the  cause.  Mr.  Hitchings  has  been  admitted  as 
a  contradictor  to  the  will,  by  the  parties  who  are 
interested  in  propounding  and  establishing  that 
will ;  but  his  interest,  as  I  understand,  has  not  been 
admitted  by  any  of  the  other  parties ;  but  being 
admitted  to  be  a  contradictor  to  the  will,  his  inte- 
rest is  just  as  much  under  the  protection  of  the 
Court  as  if  he  had  been  called  upon  to  propound 
that  interest,  and  had  accordingly  done  so,  and 
established  it  to  the  satisfaction  of  the  Court ;  and 
it  would  be  the  height  of  injustice  if  it  were  not  so, 
because  it  would  prevent  him  from  having  that 
benefit  which  he  would  have  derived  from  going  on 
to  propound  his  interest,  and  to  establish  it  by 
proofs,  putting  the  parties  to  a  very  unnecessary 
degree  of  expense  for  that  purpose,  and  also  creat* 
ing  considerable  delay  in  proceeding  to  the  termi- 
nation of  the  cause.  And  in  this  case  more  parti- 
cularly, Mr.  Hitchings  would  be  entitled  to  be  so 
protected,  because  he  has  offered  to  the  Court  an 
allegation  pleading  his  relationship  to  the  deceased, 
and  annexing  to  that  allegation  copies  of  certain 
wills  and  documents,  which  tend  strongly  to  esta- 
blish his  interest,  and  which  are  in  the  registry  of 
the  Court,  and  which  would  be  admitted,  the 
originals  being  there,  as  proof  of  the  interest  of  the 
party. 

It  is  right  to  state  in  this  stage  of  the  proceed- 
ings, that  Mr.  Hitchings  offered  that  allegation  to 
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flidering  that  the  time  at  which  it  ought  to  have  Hilary  Tebm. 
been  offered  had  goue  by,  and  that  it  did  not  con- 
tain that  which  was  pleadable  at  that  stage  of  the 
proceedings,  was  of  opinion  to  reject  that  allegation, 
and  did  reject  it.  Mr.  Hitchings  appealed  to  the 
superior  Court,,  to  the  Lords  of  her  Majesty's  Privy 
Council,  constituting  the  Judicial  Committee,  and 
their  Lordships  were  of  opinion  that  this  Court  had 
not  done  right  in  rejecting  that  allegation,  and 
therefore  reversed  the  sentence  of  this  Court,  pro- 
nouncing, therefore,  for  the  appeal  of  Mr.  Hitch- 
ings, but  remitting  the  cause,  as  I  understand,  with 
an  intimation  of  their  opinion  that  the  allegation, 
though  it  ought  not  to  have  been  admitted,  ought 
not  to  have  been  rejected  by  the  Court :  but  that 
the  admission  of  it  ought  to  have  been  suspended 
till  the  hearing  of  the  cause,  in  order  that  if  the 
Court  thought  it  necessary  for  the  ends  of  justice 
that  it  should  be  admitted,  it  might  have  the  oppor- 
tunity of  doing  80,  and  of  permitting  it  to  go  to 
proof,  and  thereby  giving  an  opening  to  the  other 
parties  to  respond  to  that  allegation,  if  they  had  any 
thing  to  plead  by  way  of  answer  to  it. 

I  have  stated  this,  at  the  present  moment  for  the 
purpose  of  putting  the  parties  in  a  situation  in 
which  they  may  be  without  prejudice,  if  it  should 
be  necessary  for  thetn  to  prosecute  an  appeal  from 
the  decision  of  this  Court.  I  do  not  at  present  see, 
nor  did  I  on  the  hearing  of  the  cause,  nor  from  what 
has  subsequently  occurred,  any  necessity  for  the 
admission  of  the  allegation.  1,  therefore  make  no 
order  for  its  admission.  I  do  not  admit  it,  1  do  not 
reject  it,  but  I  retain  it  in  the  state  in  which  it  was 
sent  back  to  this  Court,  and,  therefore,  the  party 
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will  have  an  opportunity,  if  that  should  be  neces* 
"  F^b^soS"'  sary,  either  of  appealing  himself,  or  of  adhering  to 

any  appeal  that  ma}^  be  prosecuted  from  the  sen- 
tence of  this  Court.  And  I  am  anxious  to  put  the 
party  in  such  a  situation  that  he  may  not  be  preju- 
diced by  any  act  done  by  this  Court.  I  think  I 
cannot  put  it  in  a  better  form  than  that,  by  saying 
that  I  do  not  admit  and  I  do  not  reject  this  allega- 
tion. The  party  will,  therefore,  have  an  opportu- 
nity of  appealing  to  the  superior  Court,  if  it  should 
be  necessary,  for  their  Lordship's  directions  as  to 
what  course  should  be  pursued. 

These  two  persons. then,  Mrs.  Goodlake  and  Mr. 
Hitchings,  must  be  taken  to  be  in  that  degree  of 
relationship  which  they  represent  themselves  to  be, 
and  in  case  of  an  intestacy,  to  be  the  only  persons 
who  would  be  entitled  to  this  personal  property  of 
the  deceased,  amounting  to  at  least  seven  or  eight 
hundred  thousand  pounds.  It  does  not  appear  by 
any  of  the  proceedings  in  this  cause,  who  is  the 
heir-at-law  of  the  deceased,  who  would  succeed  to 
his  real  property.  And  that  might  perhaps  not  be 
a  very  immaterial  circumstance  to  be  considered, 
inasmuch  as  if  the  Court  should  be  of  opinion  that 
the  papers  (A)  and  (B)  do  contain  the  will  of  the 
deceased,  it  may  affect  the  interest  of  that  heir-at- 
law,  by  pronouncing  for  those  two  papers  as  toge- 
ther containing  the  will  of  the  deceased,  and  that 
the  four  gentlemen  whose  names  appear  in  the 
paper  of  the  second  of  December,  are  the  executors ; 
the  possible  construction,  may  be,  I  say  the  possible 
construction,  for  I  give  no  positive  opinion  upon  it, 
that  the  executors  named  in  that  first  paper,  though 
not  named  in  the  second,  would,  under  the  second 
paper,  take  the  whole  of  the  real  property  of  the 
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of  three  witnesses,  with  all  the  necessary  formali-  Hilary  Term, 

Feb.  2(Hua 

ties,  to  pass  the  real  estate.  But,  it  does  not  appear 
who  is  the  heir-at-law  of  the  deceased.  On  one 
occasion  a  party  represented  himself  to  be  his  heir- 
at-law,  and  the  deceased  observed  that  he  was  not 
his  heir-at-law,  for  his  heir-at-law  was  in  America ; 
but  it  is  immaterial  to  consider  this  part  of  the  case 
any  further.  Mrs.  Goodlake  and  Mr.  Hitchings 
have  appeared  in  the  cause  by  different  proctors, 
and  by  different  counsel,  and  have  not  joined  toge- 
ther in  the  assertion  of  their  claims,  nor  have  they 
admitted  the  interest  of  each  other.  They  have  no 
privity  with  each  other,  and  they  do  not  choose  to 
join  in  the  assertion  of  their  clfiims,  and  there  may 
possibly  in  the  sequel  appear  to  have  been  very 
sufficient  grounds  inducing  them  to  take  that  step. 
Of  the  two  papers  propounded  as  together  con- 
'  taining  the  will  of  the  deceased, 


The  first,  paper  (A),  is  described  as 
**  Instructions  for  the  Will  of  me,  James  Wood, 

Esquire,  of  Gloucester. 
**I   request  my  friends,  Alderman   Wood,  of 
London,  M.  P. ;  John  Chadbom,  of  Glou- 
cester; Jacob  Osborne,  of  Gloucester,  and 
John  Surman  Surman,  of  Gloucester,  to  be 
my  executors  and  I  appoint  them  executors, 
accordingly." 
So  that,  as  far  as  those  instructions  go,  supposing 
the  paper  to  be  the  act  of  the  deceased,  there  is  not 
only  a  request  to  those  gentlemen  that  they  will 
take  upon  themselves  the  office  of  executors,  but 
also  an  express  appointment  of  them  as  such. 
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"  And  I  desire  that  they  will  take  possessioD  of 
and     retain   to   themselves   all    my   ready 
moneys,  securities,  and  personal  estate,  sub- 
ject to  the  payment  of  my  just  debts,  and 
such  legacies  as   I   may   hereafter  direct. 
And  with  respect  to  my  real  estate,  I  shall 
dispose  of  the  same  to  such  persons  and  in 
such  parts  as  I  shall  by  any  writing  indorsed 
hereon  direct," 
Not  mentioning  what  is  to  become  of  the  property 
more  particularly  thdn  the  words  upon  the  face  of 
it,  "  After  the  payment  of  the  debts  and  legacies 
which  he  might  hereafter  direct,"  but  to  retain  to 
themselves,  and,  therefore,  as  I  presume,  for  their 
own  benefit,  there  being  no  other  directions  given, 
the  whole  of  the  personal  estate  of  the  deceased ; 
the  ready  moneys,  securities,  and  personal  estate, 
after  the  payment  of  his  just  debts  and  legacies; 
and,  therefore,  under  that   paper,  so  far   as   the 
intentions  of  the  deceased  are  expressed  by  way  of 
instructions  for  his  will,  for  upon  the  face  of  that 
paper  it  purports  to  be  nothing  more,  they  would 
be  the  executors  and  universal  legatees.     But  the 
paper  also  refers  to  real  estate ;  it  goes  on  in  these 
words : 

'*And  with  respect  to  my  real  estate,  I  shall 
dispose  of  the  same  to  such  person  and  in 
such  parts  as  I  shall  by  any  writing  in- 
dorsed hereon  direct.  Witness  my  hand, 
this  2d  December,  1834. 

James  Wood." 
Aud  there  is  an  indorsement  upon  the  paper, 

'2d  December,  1834.  Mr.  Wood's  Instruc- 
tions for  his  Will." 
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This  paper,  therefore,  purports  to  dispose  of  the        1839. 
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whole  of  the  personal  property  of  the  deceased  in  Hilary  Term 
favour  of  the  executors,  reserving  the  disposition  of      «  •  ^^^  • 
his  real  estate  to  be  made  by   writing   indorsed 
upon  it. 

The  second  paper  (B),  that  of  the  third  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-four, 
was  originally  upon  a  separate  sheet  of  paper.  It  is 
not,  therefore,  a  writing  indorsed  upon  that  sheet 
which  contained  the  instructioi\^  for  the  will,  as 
was  intended  to  be  the  case,  according  to  the  con- 
tents of  that  first  paper :  but  it  was  a  separate  sheet 
of  paper,  and  was  to  this  effect : — 

"  I,  James  Wood,  Esquire,  do  declare  this  to  be 
«  ray  will  for  disposing  my  estates  as  directed 
by  my  instructions.  I  declare  my  wish  that 
my  executors  shall  have  all  my  property 
which  I  may  not  dispose  of,  and  that  all  my 
estates,  real  and  personal,  shall  go  amongst 
them  and  their  heirs  in  equal  proportions, 
subject  to  my  debts  and  to  any  legacies  or 
bequests  of  any  part  thereof,  if  any,  which  I 
may  hereafter  make.  In  witness  whereof 
I  have  to  this  my  last  will  set  my  hand,  this 
3d  December,  1834. 

'^  James  Wood." 
^^  Signed  and  published  by  the  said  testator  as 
and  for  his  will  in  our  presence, 
*  *  Ann  Lewis, 
**  Edward  Swann, 
**  William  Veaile." 
This  paper,  then,  is  described  as  the  last  will  of 
the  deceased,  and  is  subscribed  by  him  as  such ; 
and  it  disposes  of  the  whole  of  his  real  and  personal 
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estate  to  the  executors  without  naming  those  exe- 
cutors. It  does  not  give  the  property  in  the  same 
manner  to  the  executors  as  the  former  paper  had 
given  it,  or  rather  purported  to  have  given  it,  be- 
cause by  that  paper  they  were  to  retain  to  them- 
selves the  personal  estate  of  the  deceased,  being 
therefore  joint  tenants,  whereas  in  this  latter  paper 
they  are  made  tenants  in  common ;  that  is,  under 
the  first  paper,  if  either  of  the  executors,  universal 
legatees,  had  died  during  the  lifetime  of  the  tes- 
tator, the  benefit  which  was  intended  for  him,  there 
being  no  words  of  division  or  separation,  would 
have  gone,  as  I  apprehend,  to  the  surviving  execu- 
tors ;  whereas  under  the  second  paper,  if  any  one  of 
them  had  died  during  the  lifetime  of  the  testator, 
his  property,  there  being  those  words  ^*m  equal 
proportions  to  them,"  would  have  descended  to  the 
next  of  kin  of  the  deceased,  as  undisposed  of  by  the 
will :  it  would,  in  fact,  have  become  a  lapsed 
legacy,  and  had  three  out  of  four  of  the  executors 
died,  the  surviving  executor  would  have  taken  a 
fourth  part  of  the  property,  and  the  other  three- 
fourths  would  have  descended,  the  personal  estate 
to  the  next  of  kin,  and  the  real  estate  to  the  heir-at- 
law.  But  it  is  immaterial  to  consider  those  cir- 
cumstances any  further,  because  the  four  executors 
named  in  the  first  paper  have  all  survived  the  tes- 
tator, and  therefore  there  is  no  lapse,  and  nothing 
to  descend  to  the  next  of  kin  or  to  the  surviving 
executors;  but  the  circumstance  having  been  no- 
ticed in  the  argument,  the  Court  thought  it  right 
to  advert  to  it. 

This    latter   paper,   as   I   have   already  stated, 
names  no  executors,  it  merely  says,  "  my  wish  is 
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that  my  executors  shall  have  all  my  property  which        1889> 
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I  may  not  dispose  of;"  and  therefore,  standing  by  Hilary Teru, 

o       J        Feb.  20tba 

itself  and  alone,  it  is  clear  that  it  can  have  no  prac- 
tical effect  whatever ;  there  are'  no  persons  named 
who  can  take  the  estate,  either  real  or  personal,  of 
the  deceased.  On  the  part,  therefore,  of  those 
gentlemen  who  are  named  ps  executors  in  the 
former  paper,  it  is  endeavoured,  by  the  proceedings 
Id  this  cause,  to  obtain  probate  of  the  two  together 
as  containing  the  will  of  the  deceased,  so  that,  by 
annexing  them  together,  the  persons  for  whom  the 
whole  property  of  the  deceased  was  intended  would 
appear  by  the  names  of  those  persons  who  are 
inserted  in  the  paper  of  the  second  of  Uecember, 
one  thousand  eight  hundred  and*  thirty-four.  That 
is  the  effect  of  those  papers  considered  separately 
and  together. 

The  third  paper  which  is  introduced  into  this 
cause  bears  date,  i»  Thave  already  stated,  in  the 
month  of  July,  one  thousand  eight  hundred  and 
thirty-five  ;  no  date  of  the  day  of  the  month  being 
affixed  to  that  paper.  The  purport  of  this  paper  is 
very  materially  to  dimini^  the  interest  which 
would  be  given  to  the  executors  if  the  two  former 
papers  stood  alone,  and  were  considered  as  esta- 
blished as  the  will  of  the  deceased  ;  for  it  gives,  I 
think,  legacies  to  the  amount  of  abont  two  hundred 
and  ten  thousand  pounds ;  it  is  propounded  by  seve- 
ral of  the  legatees  who  are  named  in  it — by  the 
Corporation  of  Gloucester,  to  whom  it  purports  to 
give  sixty  thousand  pounds,  in  addition  to  one  hun- 
dred and  forty  thousand  pounds  recited  to  have 
been  given  by  a  former  paper,  which  is  not  forth- 
coming ;  it  is.  propounded  also  by  Mr.  Phillpotts,  to 
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Hilary  Term,  bv  Mr.  GeoFge  Counscl  (whosc  name  is  spelt  in 
this  paper  Council),  to  whom  a  legacy  of  ten  thou- 
sand pounds  is  given ;  by  Mr.  Helps,  of  Cheapside, 
London,  to  whom  a  legacy  of  thirty  thousand  pounds 
is  given  ;  by  Mr.  Thomas  Wood,  of  Smith-street, 
Chelsea,  to  whom  a  legacy  of  twenty  thousand 
pounds  is  given ;  and  by  Mr.  Samuel  Wood,  of 
Cleveland-street,  Mile  End,  to  whom  a  legacy  of 
fourteen  thousand  pounds  is  given,  and  to  whose 
family  a  legacy  of  six  thousand  pounds  is. given. 
The  paper  goes  on  to  confirm  all  other  bequests, 
and  to  give  the  residue  of  the  property  to  the  ex- 
ecutors for  their  own  interest.  It  is  signed  ^'  James 
Wood,  Gloucester  City  Old  Bank,  July,  1835," 
and  it  appeared  at  the  time  when  it  was  brought 
into  the  Court  to  have  been  mutilated  to  a  certain 
extent ;  that  is,  it  was  burnt  at  one  corner,  and  torn 
in  one  or  two  places,  though  not  quite  through  the 
paper,  one  tear  going  through  and  dividing  the 
Christian  name  from  the  surname  of  the  deceased. 

In  this  paper  also,  there  is  a  legacy  of  twenty 
thousand  pounds  given  to  Mrs.  Elizabeth  Goodlake, 
mother  of  Mr.  Surman  ;  she  does  not,  however, 
propound  this  codicil,  but,  on  the  contrary,  opposes 
it. 

Mr.  Phillpotts,  one  of  the  legatees,  appeared  by 
a  proctor  and  a  counsel  in  the  earlier  part  of  these 
proceedings.  At  the  hearing  of  the  cause,  he  ap- 
peared by  his  proctor,  but  not  by  counsel,  and  an 
application  was  made  to  the  Court  to-day  that  it 
would  permit  a  learned  counsel  of  the  Court  to  ofier 
and  to  read  an  aflSdavit  to  it,  which  Mr.  Phillpotts 
had  thought  necessary  to  make  for  the  justification 
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of  his  conduct,  in  consequence  of  certain  observa- 
tions which  had  been  made  upon  it  in  the  course  of 
the  arguments  which  had  been  addressed   to  the 
Court  on  the  hearing  of  the  cause,  but  the  Court 
was  of  opinion,  and  still  is  of  opinion,  that  it  would 
be  improper  to  permit  such  an  affidavit  at  this  time 
to  be  read,  that  it  would  be  contrary  to  all  the  rules 
and  proceedings  of  this  Court  to  permit  anything 
which  had  a  reference  to  the  proceedings  to  be 
heard  when  the  arguments  were   all  closed,  and 
when  the  Court  was  prepared  to  give  its  opinion 
upon  the  whole  case ;  for  what  would  the  conse- 
quence be  ?     The  Court  has  not  seen  the  affidavit, 
nor  heard  the  contents  of  it  stated,   but  it  is  quite 
clear  from  what  has  appeared  in  this  cause,  that  it 
must  have  reference  to  some  of  the  evidence  which 
has  been  produced,  for  I  entirely  accede  to  what  fell 
from  Dr.  Phillimorej  that  nothing  occurred  in  the 
argument  in  this  Court,  and  no  observations  were 
made  to  the  Court,  but  such  as  were  founded  upon 
that  which  is  stated  either  in  the  evidence  or  in  the 
answers  of  the  parties  which  have  been  read  to  the 
Court,  and  were  made  evidence  in  the  cause.   What 
the  effect  of  that  would  be  as  implicating  Mr.  Phill- 
potts  in  any  of  the  proceedings  connected  with  some 
of  these  papers,  is  a  question  which  the  Court  un- 
doubtedly must  hereafter  consider,  when  proceeding 
to  give  its  opinion  upon  the  case  ;  but  in  this  stage 
of  the  proceedings  to  hear  an  ex  parte  representa- 
tion which  goes  to  affect  the  evidence  upon  the  mere 
affidavit  of  a  party  would,  I  conceive,  be  the  height 
of  injustice  to  all,  and  would  probably  lead  to  an 
affidavit  in  reply  ;  the  Court    therefore,  is  clearly 
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of  opinion  that  it  could  not,  with  propriety  or  jus- 
tice to  the  other  parties,  permit  the  affidavit  to  be 
read  or  the  contents  of  it  to  be  stated. 

Now  this  paper  of  July,  one  thousand  eight  hun- 
dred and  thirty-five,  is  opposed  by  the  executors 
named  in  the  paper  of  the  second  of  December,  one 
thousand  eight  hundred  and  thirty-four,  and  by 
Mrs.  Goodlake.  Mr.  Hitchings,  who  appeared  in 
a  later  stage  of  the  proceedings,  has  also  declared 
that  he  opposes  that  paper ;  at  first  there  was  some 
doubt  whether  he  opposed  it  or  not,  but  subsequently 
Mr.  Hitchings  opposed  that  paper,  as  he  was  abso- 
lutely bound  to  do  under  the  circumstances  in  which 
it  appeared  before  the  Court.  But  the  different 
manner  in  which  these  parties  have  conducted 
their  opposition  to  the  several  papers  propounded  is 
somewhat  extraordinary.  Mrs.  Goodlake  certainly 
appears  here  as  opposing  the  will,  but  her  oppo- 
sition to  the  will  has  been  extremely  faint,  and  the 
circumstances  under  which  that  opposition  has  been 
given  in  the  earliest  stages  of  the  proceedings,  the 
Court  will  presently  observe  upon.  She  is,  how- 
ever, strenuous  in  her  opposition  to  the  codicil.  On 
the  other  hand,  Mr.  Hitchings,  who  appears  as 
next  of  kin  in  the  cause,  opposing  both  these  papers, 
has  directed  the  whole  force  of  his  observations 
against  the  will,  whilst  the  opposition  on  his  part  to 
the  codicil  has  been,  as  in  the  case  of  Mrs.  Good- 
lake  with  respect  to  the  will,  extremely  faint,  and 
the  Court  is  placed  in  a  situation  of  considerable 
difficulty  with  respect  to  the  manner  in  which  these 
parties  have  come  forward,  and  the  different  inte- 
rests, which,  in  (act,  though  not  in  name,  they  seem 
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to  appear  to  protect  and  to  asdst.     It  appears,  then,       1839. 
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that  there  are  five  parties  before  the  Court,  repre-  Hilary  tuk. 

sented  by  seven  counsel  and  five  proctors.     There 

are  first  the  executors  named  in  the  will ;  secondly, 

the  general  body  pf  legatees  named  in  the  codicil 

as  it  is  called ;  thirdly,  Mr.  Phillpotts,  who  appears 

by  proctor,  but  not  by  counsel;   fourthly,   Mrs. 

Goodlake;  and  fifthly,   Mr.  Hitchings,  as  next  of 

kin  ;  and  all  these  learned  counsel  have  been  heard 

by  the  Court  with  great  attention  and  with  great 

satis&ction,  inasmuch  as  the  arguments  on  all  sides 

have  been  most  elaborate  and  able. 

Having  now  stated  the  general  circumstances 
with  respect  to  the  papers  and  their  contents,  it 
will  be  necessary  to  see  the  course  which  the  pro- 
ceedings have  assumed  in  bringing  the  whole  of  the 
case  to  the  notice  of  the  Court. 

The  death  of  the  deceased  occurred  between 
eleven  and  twelve  o'clock  upon  the  night  of  the 
twentieth  of  April,  one  thousand  eight  hundred  and 
thirty -six,  he  having  been  taken  ill  on  the  Sunday 
immediately  preceding.  Whether  there  was  any 
illness  upon  the  Saturday  night  or  not  seems  to 
have  been  a  matter  of  dispute  in  the  argument,  but 
it  appears  to  me  to  be  perfectly  immaterial.  On 
Sunday  morning,  the  seventeenth,  he  was  undoubt- 
.edly  taken  ill,  .and  to  such  an  extent  as  to  induce 
Mr.  Osborne,  one  of  the  gentlemen  who  was  in  the 
deceased's  house,  to  dispatch  a  letter  to  London,  to 
Mr.  Alderman  Wood,  to  inform  him  of  the  de- 
ceased's illness,  and  to  request  that  he  would  com- 
municate it  to  Mr.  Chadbom  also,  who  was  at  that 
time  in  London,  attending  upon  some  business  he 
had  in  Parliament. 
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The  letter  is  annexed  to  the  answer  of  the  eze- 


Hilary  Teem,  cutors^  marked  No.  2,  and  is  to  this  effect : — 
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•  ''  Gttf  Old  Bank,  Gloucester, 

nth  April  1836. 
"  My  dear  Sir, 
''  I  should  be  obliged  to  you  to  mention  to  Mr* 
Chadborn,  as  he  wished  to  be  informed  in  case  any 
thing  happened  during  his  absence  to  Mr.  Wood, 
that  he  was  this  morning  taken  so  poorly  as  not  to 
be  able  to  dress  himself,  and  has  such  a  tightness 
on  his  chest  as  to  almost  prevent  him  breathing. 

**  I  am,  dear  Sir, 

*'  Your's  very  truly, 

**  J.  Osborne/^ 


Mr.  Osborne  had  been  an  assistant  to  the  de- 
ceased  in  his  business  between  thirty  and  forty 
years,  and  is  one  of  the  executors  and  universal 
legatees  in  the  paper  of  the  second  of  December, 
one  thousand  eight  hundred  and  thirty-four.  On 
the  day  on  which  this  letter  was  received,  namely, 
on  the  Monday,  the  eighteenth,  Mr.  Alderman 
Wood  left  London  by  the  mail,  and  arrived  at 
Gloucester  upon  the  next  morning. 

Upon  his  arrival  there  the  deceased,  though  still 
very  unwell,  had  in  some  degree  recovered  from 
the  attack,  and  in  the  course  of  that  day  medical 
assistance  was  called  in.  Mr.  Cother,  the  medical 
attendant  who  was  called  in  by  Mr.  Alderman 
Wood  himself,  prescribed  some  medicine  for  the 
deceased,  who  it  seems  on  that  day,  the  Tuesday, 
had  been  down  stairs  in  his  bank,  and  also  in  a 
room  adjoining  to  it,  and  remained  down  stairs  till 
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about  ten  o'clock  at  night,  when  he  went,  or  rather 
(as  it  should  seem  by  the  information  given  to  Mr. 
Cother  by  Mr.  Alderman  Wood)  was  carried  or 
dragged  in  a  chair  up  stairs  to  his  bed,  from  which 
he  never  afterwards  rose. 

On  the  next  morning,  at  about  eight  o'clock, 
Mr.  Cother  attended  upon  the  deceased,  and  found 
him  in  a  state  of  extreme  drowsiness,  which  he 
attributed  principally  to  the  medicine,  namely,  a 
combination  of  calomel  and  opium,  but  at  that  time 
it  was  not  apprehended  that  the  deceased  was  in 
any  immediate  danger ;  but  at  eleten  o'clock,  when 
Mr.  Cother  attended  him  the  second  time  on  that 
day,  the  drowsiness  was  discovered  to  have  pro- 
ceeded from  pressure  upon  the  brain,  and  Mr. 
Cother  states  that  at  that  time  he  considered  the 
deceased's  recovery,  if  not  altogether  hopeless,  yet 
improbable ;  and  it  appears  that  from  that  state  of 
drowsiness  or  stupor,  he  was  never  roused  but  con- 
tinued in  the  same  state,  without  any  possibility  of 
being  consulted  upon  any  business,  till  about  half; 
past  eleven  o'clock  on  the  same  night,  when  he 
died.  At  this  time  all  the  executors  were  assem- 
bled at  the  house  of  the  deceased.  Mr.  Alderman 
Wood,  as  I  have  stated,  had  arrived  on  the  preced^^ 
ing  day  (the  Tuesday) ;  Mr.  Osborne  and  Mr. 
Surman  were  resident  in  the  deceased's  house;  and 
Mr.  Chadborn,  who  had  been  prevented  from  leav- 
ing London  by  parliamentary  business  on  the 
eighteenth  (the  Monday),  having  been  released 
from  the  necessity  of  his  attendance  upon  Parlia- 
ment on  the  Tuesday,  left  London  that  night,  and 
arrived  at  Gloucester  on  the  morning  of  Wednes- 
day, the  twentieth. 
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1889,  On  the  morning  of  the  twenty-first,   Mr,  Phill- 

HiLAiiY  Tbbk.  potts,  who  is  described  as  an  intimate  friend  of  the 

deceased,  attended  at  the  house,  and  in  company 
with  Mr.  Osborne,  proceeded  up  stairs  to  a  land- 
ing-place, or  lobby,  which  adjoined  the  room  where 
the  deceased  slept,  and  where  Mr.  Osborne  slept, 
where  they  found  a  bureau  which  was  locked  up, 
the  keys  of  which  were  in  the  possession  of  Mr. 
Osbomd,  and  which  he  opened,  and  from  which 
Mr.  Phillpotts  took  a  sealed  packet,  which  he  car- 
ried down  stairs  to  the  room  where  the  executors  were 
assembled  together.  The  seal  of  that  packet  was 
broken,  and  it  was  found  to  contain  the  two  papers 
of  the  second  of  December  and  the  third  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-four. 
The  Court,  at  the  present  moment,  does  not  stop 
to  inquire  how  or  when  the  papers  were  deposited 
in  this  bureau,  as  that  must  necessarily  form  a  sub- 
ject of  observation  in  a  subsequent  part  of  the  pro- 
ceedings :  the  Court  is  now  merely  referring  to  the 
facts  in  the  case  for  the  purpose  of  tracing  the  steps 
by  which  the  case  was  brought  originally  to  its 
notice. 

Upon  the  same  day  instructions  were  given  to 
the  proctors  of  the  executors^  desiring  them  to  send 
a  commission  for  the  purpose  of  swearing  them, 
preparatory  to  obtaining  probate  of  these  two  papers. 
This  commission,  as  I  understand,  was  forwarded 
upon  the  night  of  Saturday,  the  twenty-third,  to 
Gloucester,  and  was  executed  on  Monday,  the 
twenty-fifth,  when  it  was  returned  to  the  proctors  in 
London,  with  the  testamentary  papers,  Nos.  1  and  2, 
annexed  to  it,  and  also  an  afiidavit  of  Mr.  Phillpotts, 
as  to  the  finding  of  those  papers,  and  the  plight  and 
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condition  in  which  they  were  at  the  time  when  they 
were  taken  from  the  bureau. 

When  these  papers  weri  returned  to  the  proctors, 
application  was  made  for  probate  of  them,  but  a 
caveat  had  been  entered  by  Mr.  Jennings,  on  behalf 
of  some  party  whose  name  did  not  at  that  time 
appear  in  the  proceedings,  and  there  being  no  other 
party  before  the  Court  but  Mr.  Barlow,  who  ap- 
peared on  behalf  of  the  executors,  Mr.  Jennings 
was  assigned  to  set  forth  his  client's  interest  by  the 
next  Court.  It  does  not  appear  upon  the  proceed- 
ings that  Mr.  Jennings  took  any  further  steps,  the 
party  for  whom  he  had  appeared  being  a  nominal 
party. 

Upon  the  sixth  of  May,  no  further  steps  having 
been  taken,  Mr.  Barlow  appeared  before  a  surro- 
gate, and  again  prayed  probate  of  these  papers. 
Mr.  Pulley  then  appeared  for  John  Thomas,  who 
is  a  nominal  party  in  this  Court,  and  he  was  then 
assigned  to  set  forth  his  client's  interest  by  the 
fourth  session  of  that  term,  otherwise,  according  to 
the  terms  of  the  decree,  probate  was  to  pass  to  Mr. 
Barlow's  parties,  the  executors. 

Now,  the  Court  thinks  it  right  here  to  observe, 
that  at  this  time  the  papers  were  not  before  the 
Court ;  they  had  not  at  this  time  been  brought  into 
the  registry.  The  commission  for  swearing  the 
executors  had  not  then  been  returned,  and  there- 
fore the  nature  of  the  papers  and  their  character 
and  description  were  not  known  to  the  registrar  of 
the  Court,  and  that  part  of  the  assignation,  therefore, 
which  proceeded  to  decree  that  probate,  should  pass 
to  the  executors,  in  the  event  of  Mr.  Pulley  not 
complying  with  the  assignation  of  the  Court  to  set 
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Hjlary  Term,  sigoation  ;  it  did  not  follow  as  a  matter  of  course 
that  probate  of  those  papers  would  be  permitted  to 
pass  in  that  form  when  they  were  seen  by  the  Court ; 
and  I  mention  this  that  it  may  not  go  forth  to  the 
world  that  so  much  facility  of  obtaining  probate  of 
papers  of  this  description  would  be  afforded  by  the 
proceedings  and  practice  of  this  Court  as  would 
seem  to  be  intimated  by  that  part  of  the  assignation 
which  is  in  these  words — "  otherwise  probate  to  pass 
to  Mr.  Barlow's  parties." 

On  the  fourth  session  (thirteenth  of  May),  Mr. 
Pulley  appeared  for  two  parties,  Mr.  Thomas  Wood 
and  Mr.  Thomas  Helps,  and  alleged  them  to  be 
two  of  the  next  of  kin  of  the  deceased,  exhibiting  a 
proxy  from  Mr.  Helps,  and  praying  an  answer  to 
his  client's  interest.  Mr.  Barlow  then  exhibited  a 
proxy  from  the  executors,  and  denied  Mr.  Helps's 
interest,  and  Mr.  Pulley  was  then  assigned  to 
declare  whether  he  would  propound  his  client's  in- 
terest or  not  by  the  first  session  of  the  next  term. 
Then  comes  the  assignation,  which  clearly  shows 
that  the  papers  were  at  that  time  in  the  possession 
of  the  proctor,  and  not  of  the  Court  or  the  Regis- 
trar ;  for  it  is  to  this  effect :  "  Longden  (proctor  for 
the  executors)  returned  commission,  with  affidavit 
of  John  Phillpotts,  and  also  affidavit  of  the  said 
John  Phillpotts  and  William  Price,  and  also  affi- 
davit of  Matthew  Wood  and  of  the  said  John  Phill- 
potts, with  Scripts,  marked  (A),  (B),  and  (C), 
annexed."  That  is  the  first  time,  as  I  apprehend, 
that  the  papers  were  brought  to  the  notice  of  the 
Court  or  of  the  Registrar,  and  then  it  would  be 
that  an  inspection  of  the  papers  would  be  made,  to 


PREROGATIVE  COURT  OF  CANTERBURY, 


105 


Feb.  20th. 

Wood 
and  fiihert^ 

agaimt 
goodi.akb, 

Hblps, 

and  othiTi, 

and 

HiTCBINGS. 


see  whether  they  were  in  such  a  state  as  to  be  enti-       1839. 
tied  to  probate  in  common  form  :  if  they  had  been  Hilary  Tb^. 
brought  into  the  registry  without  notice  to  the  regis- 
trars, the  papers  would  not  have  been  examined  in 
that  stage,  to  see  whether  probate  should  pass  or 
not. 

Now,  on  this  occasion  (on  the  day  when  an  ap- 
pearance was  given  for  Mr.  Wood  and  Mr.  Helps), 
an  appearance  was  given  by  a  proctor  for  Mrs. 
Goodlake,  alleging  her  to  be  a  second  cousin  of  the 
deceased,  and  his  only  next  of  kin  ;  and  he  prayed 
an  answer  to  his  client's  interest.  The  interest  of 
Mrs.  Goodlake  was  immediately  admitted  by  the 
proctor  for  the  executors,  and  I  presume  that  that 
admission  was  made  in  consequence  of  special  in- 
structions from  the  parties,  as  I  find  that  the  proxy 
only  authorizes  the  proctor  to  deny  the  interest  of 
the  asserted  next  of  kin,  and  that  he  had  no  autho- 
rity to  admit  the  interest  of  any  party  claiming  to 
be  next  of  kin.  I  mention  this  circumstance, 
because,  in  conjunction  with  others,  it  satisfies  me 
that  Mrs.  Goodlake  was  before  the  Court  as  a  mere 
nominal  opponent,  doing,  in  fact,  all  she  could  to 
further  the  interest  of  the  executors ;  that  it  was  a 
mere  formal  opposition,  to  enable  the  executors  to 
obtain  probate  of  these  papers.  That  Mrs.  Good- 
lake  was  a  party  likely  to  ofier  any  effectual  oppo- 
sition to  the  papers,  is  impossible  to  be  predicated 
of  her ;  seeing  the  steps  taken  by  her  and  by  the 
executors,  it  is  clear  that  her  wish,  up  to  the  hear- 
ing of  the  cause,  was,  that  the  executors  might 
succeed  in  establishing  the  papers  before  the  Court. 

At  this  time,  then,  the  papers  were  first  brought 
before  the' Court,  and  annexed  to  the  commission 
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^Feb*20th""''  show  that  the  papers  were  found  in  the  repositories 

of  the  deceased,  on  the  day  immediately  succeed- 
ing his  death,  sealed  up  in  an  envelope,  the  enve- 
lope being  indorsed,  "  The  will  of  James  Wood, 
Esq.,  2nd  and  3rd  December,  1834  ;"  and  the  seal 
upon  the  packet  inclosing  them  bearing  the  impres- 
sion of  the  deceased's  initials,  "  J.  W. ;''  and  to 
show  that  these  papers  were  found  precisely  in  the 
same  state  and  condition  in  which  they  were 
brought  before  the  Court,  with  certain  exceptions, 
such  as  breaking  open  the  seal,  and  one  or  two 
other  slight  circumstances ;  but  that  there  was  no 
alteration  made  in  the  substance  or  appearance  of 
the  papers.  Now  this  affidavit  is  a  very  material 
affidavit.  It  is  dated  the  twenty-fifth  of  April,  and 
it  expressly  states  that  the  deponent,  ^'  as  a  con- 
fidential friend  of  the  said  deceased,  in  searching 
amongst  the  deceased's  papers  of  moment  and  con- 
cern, found  in  the  private  drawer  of  a  bureau,  which 
was  locked  up  in  a  closet  adjoining  the  bed-room, 
in  which  the  said  deceased  died,  the  envelope 
marked  C,  hereunto  annexed,  indorsed,  **  The  will 
of  James  Wood,  Esq.,  2nd  and  3rd  Dec.  1834  ;•'— 
that  indorsement  being  (as  it  subsequently  ap- 
peared) in  the  handwriting  of  Mr.  Chadbom  ; — 
**  which  envelope,  being  sealed  up,  was  then  opened 
by  this  deponent ;  and  upon  opening  the  same  he, 
this  deponent,  found  the  paper-writings  now  here- 
unto annexed,  and  respectively  beginning  and  end- 
ing as  aforesaid,  enclosed  therein.  And  this  depo- 
nent, having  now  perused  and  inspected  the  said 
several  papers,  marked  (A),  (B),  and  (C),  respec- 
tively, saith,  that  the  said  paper-writing's  are  now 
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as  when  so  found  by  him  as  predeposed  ;  save  only  Hilary  tbbm 
that  the  seal  of  the  said  envelope  was  broken  open 
by  this  deponent,  at  the  time  of  finding  the  same/' 
And  he  further  makes  oath,  that  no  other  paper- 
writing  of  a  testamentary  nature  of  or  belonging  to 
the  deceased  was  found  by  him. 

Now  nothing  could  be  more  satisfactory  to  the 
Court  than  the  facts  stated  in  this  affidavit.  The 
appearance  also  of  the  papers,  which  are  sworn  to 
have  been  in  the  same  plight  and  condition  as  when 
found  by  him  in  this  bureau  of  the  deceased,  still 
locked  up,  coupled  with  this  affidavit  of  Mr.  Phill- 
potts,  seemed  to  exclude  the  possibility  of  any  doubt 
that  these  papers  did  contain,  as  they  were  after- 
wards alleged  to  contain  together,  the  will  of  the 
deceased,  notwithstanding  one  of  them,  upon  the 
face  of  it,  purported  to  be  instructions  only,  and 
notwithstanding  the  latter  was  a  regularly  executed 
will,  purporting  to  dispose  of  the  whole  property, 
real  as  well  as  personal,  although  it  did  not  name 
the  persons  to  whom  that  property  was  to  go. 

These  two  papers  appear  to  have  been  written 
upon  two  sheets  of  foolscap  paper,  separate  at  one 
time,  but  when  brought  into  Court  carefully  at- 
tached together  by  wafers  at  the  top  atid  bottom. 
The  first  side  of  the  sheet  of  paper  contains  the  in- 
structions for  the  will,  and  occupies  a  great  portion 
of  one  side  of  the  paper.  The  next  side  of  the 
paper  is  blank,  that  is,  the  second  side  of  the  first 
sheet  of  paper.  The  next  side,  being  the  first  side 
of  the  second  sheet  of  paper,  contains  the  will  of 
the  deceased,  dated  the  third  of  December,  and 
occupies  the  greater  portion  of  that  side  of  the 
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paper.  The  remaining  sides  are  blank,  with  the 
exception  of  the  last  side  of  the  first  sheet,  which 
forms  the  outside  cover  of  the  whole,  which  is 
indorsed,  ^*  2nd  December,  1834.  Mr.  Wood's 
instructions  for  his  will."  At  one  time,  therefore, 
these  two  papers  were  not  in  the  state  in  which  they 
are  now. 

When  the  papers  were  brought  into  the  Court, 
they  were  described  as  having  been  found  in  the 
repository  of  the  deceased,  locked  up,  enclosed  in 
an  envelope,  sealed  with  a  seal  bearing  the  impres- 
sion of  the  deceased's  initials  :  and  being  so  brought 
4n,  they  had  every  appearance  of  being  one  instru- 
ment, authenticated  by  one  attestation ;  and,  under 
these  circumstances,  it  is  stated  by  the  counsel  for 
the  executors,  that  probate  in  common  form  was  ap- 
plied for  on  the  affidavit  of  Mr.  Phillpotts,  and  was 
only  stopped  by  caveats  which  had  been  entered 
against  the  passing  of  that  probate.  The  appear- 
ance, however,  of  the  papers,  and  the  affidavit  of 
Mr.  Phillpotts,  would  not,  as  I  presume,  have  been 
considered  in  the  registry  as  sufficient  to  entitle 
them  to  probate  in  common  form,  without  at  least 
the  directions  of  the  Court ;  because,  when  a  paper 
appears  upon  the  face  of  it  to  be  mere  instructions 
for  a  will,  the  mere  annexation  of  that  paper  to 
another  which  purports  to  be  a  will,  and  an  affidavit 
of  their  being  found  in  the  plight  and  condition  in 
which  these  were  found  in  the  repositories  of  the 
deceased,  are  not,  primd  facie^  sufficient  to  entitle 
such  papers  to  proof  without  special  application  to 
the  Court ;  and  I  am  quite  certain  that,  if  probate 
had  been  applied  for  in  that  form  to  the  Registrars 
of  the  Court,  they  would  have  referred  the  matter 
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probate  in  common  form  to  pass  upon  the  affidavit  Hilary  tsum 
of  Mr.  Phillpotts,  coupled  with  the  appearance  of 
the  papers,  and  if  urgent  cause  had  been  shown  why 
probate  should  pass  without  any  unnecessary  delay, 
in  order  to  prevent  inconvenience  to  persons  who 
might  have  deposited  cash  with  the  deceased  at 
Gloucester,  the  Court  would  not,  even  under  those 
circumstances,  have  decreed  probate  to  pass,  unless 
it  had  had  the  consent  of  the  next  of  kin,  even  if 
under  such  circumstances  and  with  that  consent  it 
would  have  suffered  it  to  pass.  Looking  at  the  vast 
amount  of  property  to  be  disposed  of,  and  the  inte- 
rests of  the  persons  that  might  be  affected  by  it, 
the  Court,  under  all  these  circumstances,  would 
not  have  decreed,  and  ought  not  to  have  decreed, 
probate  to  pass  in  common  form,  but  would  have 
required  at  least  a  decree  to  be  taken  out  to  be 
served  upon  the  next  of  kin,  including  a  general 
citation  to  all  persons  who  might  have  an  interest 
in  the  effects  of  the  deceased ;  guarding,  therefore, 
as  iar  as  the  forms  of  the  Court  can  guard,  against 
any  imposition  or  attempt  at  imposition  that  might 
be  made. 

That  application,  however,  did  not  become  neces- 
sary ;  for  probate,  in  the  first  instance,  was  stopped 
by  the  caveat  entered  by  Mr.  Jennings ;  and,  se- 
condly, by  that  entered  on  behalf  of  Mr.  Thomas 
Helps  and  Mr.  Thomas  Wood  by  Mr.  Pulley ;  and 
then  another  party,  Mrs.  Elizabeth  Goodlake,  ap- 
pearing as  the  next  of  kin  of  the  deceased,  her  in- 
terest being  immediately  admitted,  it  was  deemed 
advisable  that  the  executors  should  propound  the 
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At  this  time  the  only  other  parties  before  the 
Coart  were  Mrs.  Goodlake  and  the  executors ;  the 
one  opposing  the  will,  the  other  propounding  it. 
Mrs.  Goodlake,  as  I  have  already  stated,  was  con- 
sidered not  to  be  a  very  formidable  opponent  upon 
the  part  of  the  executors.     Her  interest  was  imme- 
diately admitted  ;  and,  looking  at  the  proceedings 
in  the  cause,  it  is  quite  clear  that,  if  the  case  had 
gone    on   as  against  her,  no  inconvenient  nnter- 
rogatories  would  have  been  addressed  to  the  wit- 
nesses with  regard  to  the  plight  and  condition  of 
the  papers  at  the  time  when  they  were  executed  by 
the  deceased,  for  the  Court  finds  that  not  a  single 
interrogatory  has  been  addressed  to  any  one  witness 
on  her  behalf :  and  it  is  apparent  that  she  was  act- 
ing under  the  directions  and  with  reference  to  the 
interests  of  the  executors,  because,  by  referring  to 
the  proxies  which  have  been  exhibited  in  this  cause, 
the  Court  has  every  reason  to  believe  that  they  are 
all  irom  the  same  office  ;  they  are  precisely  similar 
so  far  as  the  Court  is  able  to  judge  by  reference  to 
them  ;  they  are  in  a  form  not  usual  in  this  Court, 
and  are  headed  "  In  the  Prerogative  Court  of  Can- 
terbury ;"  the  other  proxies  in  the  cause  have  no 
such  heading,  nor  am  I  aware  that  it  is  usual  to 
head  the  proxies  exhibited  in  this  Court  by  the 
name  of  the  Court  for  whose  use  and  in  whose  re- 
gistry they  are  to  be  deposited;  and,  besides  this, 
I  observe  that  Mrs.  Goodlake's  affidavit  as  to  Scripts 
is  sworn  in  the  presence  of  John  Cox  and  John  Sur- 
man  Cox,  of  No.  2,  Bath-street,  Cheltenham,  soli- 
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citors,  which  Mr.  John  Suraam  Cox  is  proved  by 
several  of  the  witnesses  in  the  cause  to  be  the  soli- 
citor of  Mr.  John  Surman,  one  of  the  executors  and 
universal  legatees  named  in  the  paper  of  the  second 
of  December.  He  also  appears  to  have  been  present 
at  meetings  and  consultations  on  behalf  of  the  ex- 
ecutorSy  all  which  proves,  beyond  possibility  of  a 
doubt,  that  Mrs.  Goodlake  is  but  a  nominal  party 
as  opposing  the  interests  of  the  executors. 

This  being  the  state  in  which  the  cause  and 
proceedings  were  at  this  time,  and  with  a  nominal 
opponent,  the  executors  propound  these  instru- 
ments. They  bring  in  an  allegation,  propounding 
the  papers  (A)  and  (B)  nearly  in  the  form  of  a 
common  condiditj  so  far  as  the  circumstances  of  the 
case  allowed,  in  effect  pleading  that  the  paper- 
writing  of  the  second  of  December,  described  as 
"Instructions  for  the  will  of  James  Wood,'*  was 
drawn  up  and  reduced  into  writing,  and  was,  after 
being  so  drawn  up,  read  over  and  approved  by  the 
deceased ;  that  in  testimony  whereof  he  signed  his 
name  thereto ;  that,  on  the  third  of  December,  he 
being  then  also  of  sound  mind,  memory,  and  un- 
derstanding, and  haying  a  mind  and  intention  to 
complete  his  said  intended  will,  gave  directions  and 
instructions  to  that  effect;  that  pursuant  thereto, 
the  paper-writing  marked  (B)  was  drawn  up  and 
reduced  into  writing,  and  that  after  the  same  was 
80  drawn  up  and  reduced  into  writing,  the  same 
was,  to  wit,  on  the  third  day  of  December,  one 
thousand  eight  hundred  and  thirty-four,  being  the 
day  of  the  date  thereof,  read  over  by  the  said 
deceased,  who  well  knew  and  understood  the  con- 
tents thereof,  and  liked  and  approved  of  the  same, 
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and  in  testimony  of  such  his  good  liking  and  appro- 
^IJ^l'^oIl""'  Nation  set  and  subscribed  his  name  thereto. 

Feb.  20th.  or 

oo  far,  therefore,  the  factum  of  these  two  papers 
is  alleged.  The  allegation  then  goes  on  to  plead 
that  he  published  and  declared  paper  (B),  together 
with  the  paper  (A),  to  be  his  last  will  and  testa- 
ment, in  the  presence  of  three  credible  witnesses, 
whose  names  are  thereto  subscribed  as  attesting  the 
execution  thereof.  It  then  pleaded,  in  the  usual 
form,  the  capacity  of  the  deceased. 

The  allegation  further  pleaded  the  subscription 
to  the  paper  of  the  second  of  December,  and  to 
that  of  the  third  of  December,  to  be  in  the  proper 
handwriting  and  subscription  of  the  deceased ;  and 
that  after  the  death  of  the  deceased,  the  paper- 
writings  were  found  in  his  repositories,  sealed  up  in 
an  envelope,  now  in  the  registry  of  this  Court, 
marked  (C),  annexed  together  in  manner  as  now 
appears. 

This  then  was  the  statement  of  the  executors  in 
their  allegation ;  and  all  that  was  necessary  to 
prove  was  the  drawing  up  of  the  instructions  and 
the  signature  to  those  instructions  by  the  deceased, 
the  drawing  up  of  the  paper  of  the  third  of  Decem- 
ber, the  subscription  to  that,  the  execution  of  it  in 
the  presence  of  three  witnesses,  the  annexing  the 
papers  together  in  the  manner  in  which  they  now 
appear  before  the  Court,  and  the  finding  of  those 
papers  so  annexed  together  in  the  repositories  of 
the  deceased,  sealed  up  in  an  envelope.  Those 
were  the  necessary  facts  to  be  established,  and  if 
established  by  witnesses,  if  the  executors  had  exa- 
mined the  three  subscribing  witnesses  to  the  paper 
of  the  third  of  December,  and  if  they  had  examined 
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Mr.  Phill potts  and  a  second  witness  to  the  hand- 
writing of  the  deceased  as  to  the  paper  of  the  second 
of  December,  and  Mr.  Phillpotts  also  to  the  finding 
of  these  papers  in  the  condition  in  which  they  are 
represented  by  him  in  his  affidavit  to  have  been 
found,  and  to  which  it  is  probable  he  would  have 
adhered  when  examined  as  a  witness  in  the  cause, 
and  it  being  clear,  from  what  has  subsequently  hap- 
pened, that  no  interrogatories  would  have  been 
addressed  to  the  witnesses  in .  the  cause  by  way  of 
elucidating  the  facts  which  might  throw  any  doubt 
upon  the  integrity  of  the  proceedings.  Under 
these  circumstances,  it  is  quite  impossible  but  that 
the  Court  must  have  pronounced  for  the  validity  of 
these  papers  as  together  containing  the  will  of  the 
deceased,  notwithstanding  one  of  them  contained 
instructions  and  the  other  a  regularly  executed  will. 
It  is  clear  that  that  must  have  been  the  course 
which  this  proceeding  would  have  assumed  ;  but  it 
did  so  happen,  that  before  the  cause  arrived  at  its 
termination,  and  before  the  commission  for  the 
examination  of  witnesses  had  been  completed,  a 
paper  was  produced,  which  not  only  stopped  the 
cause  as  between  the  executors  and  Mrs.  Goodlake, 
their  nominal  opponent,  but  gave  a  different  cha- 
racter to  the  whole  case,  and  has  been  the  occasion 
of  these  long  proceedings,  and  the  mass  of  evidence 
before  the  Court.  The  circumstances  attending 
the  production  of  this  paper  are  stated  in  the  affi- 
davit of  Mr.  Helps ;  whence  it  appears,  that,  on  the 
eighth  of  June,  he  received  by  the  threepenny-post 
a  packet  containing  the  paper-writing  now  pro- 
pounded as  a  codicil ;  that  on  the  receipt  of  the 
paper,  he  immediately  communicated  it  to  the  exe- 
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cutors,  and  produced  the  original  to  them,  and  left 
a  copy  with  them ;  that  on  the  ninth,  having  en- 
deavoured, with  the  assistance  of  Mr.  Wilde,  his 
solicitor,  to  obtain  an  interview  with  Mr.  King,  the 
solicitor  of  the  executors,  and  Mr.  Phillpotts,  a 
counsel  learned  in  the  law,  acting  on  behalf  of  the 
executors,  it  was  not  till  the  tenth  that  the  inter- 
view took  place ;  and  that  on  the  thirteenth  of  June, 
the  codicil  'was  brought  into  the  registry  of  this 
Court,  accompanied  by  an  affidavit  of  Mr.  Helps, 
stating  the  circumstances.  There  was  also  a  pencil- 
writing  accompanying  this  paper  to  this  effect : 
*'  The  enclosed  is  a  paper  saved  out  of  many 
burnt  by  parties  I  could  hang.  They  pre- 
tend it  is  not  J.  Wood's  hand ;  many  will 
swear  to  it.  They  want  to  swindle  me.  Let 
the  rest  know." 
This  is  not  subscribed  by  any  name,  nor  has  the 
writer  been  .discovered.  The  paper  accompanying 
this  writing  is  sworn  to  have  been  received  in  the 
same  state  as  it  is  now  before  the  Court,  that  is, 
torn,  but  not  entirely  through,  but  a  part  of  the 
corner  of  the  paper  is  burnt ;  and  it  has  been  argued 
from  these  circumstances,  that,  whether  the  paper 
be  or  be  not  a  codicil,  whether  it  be  in  the  de- 
ceased's handwriting  or  not,  and  whether  sub- 
scribed by  him  or  not,  are  points  wholly  unimport- 
ant, because  it  is  a  cancelled  document :  and  that 
objection  was  stated  at  the  time  when  the  allegation 
propounding  the  paper  was  debated;  but  the 
Court  was  of  opinion  that  the  cancellation  was  not 
so  clear  as  to  prevent  the  parties  from  being  per- 
mitted to  propound  the  paper,  more  particularly 
as  it  is  represented  in  the  anonymous  letter  to  have 
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been  saved  out  of  many  burnt  by  parties  the  writer  ^^'___ 
could  hang;  and,  therefore,  if  such  were  the  case,  "r^b.mh!'*' 
it  is  evident  that  they  could  not  have  been  de-        -— 

•^  Wood 

stroyed  by  the  deceased,  but  by  some  other  persons     and  others, 
who  had  an  interest  in  destroying  this  paper.  Goodi.hicb, 

The  executors,  on  the  appearance  of  this  paper,  an/i^h^, 
were  called  upon  to  declare  whether  they  would 
oppose  it  or  not.  They  declared  they  would  oppose 
it;  and  it  was  then  propounded  by  some  of  the 
legatees:  and,  in  order  to  bind  all  parties  by  the 
sentence  of  this  Court,  the  executors  thought  it 
right,  not  only  to  call  on  the  parties  interested  in 
the  codicil  to  propound  it  if  they  thought  fit,  but 
also  to  take  out  a  decree,  citing  the  next  of  kin  to 
appear  and  see  the  proceedings  to  establish  the  two 
papers,  as  together  containing  the  will  of  the 
deceased.  On  the  decree  being  returned  into 
Court,  no  appearance  was  given  on  behalf  of  any 
other  next  of  kin,  Mrs.  Goodlake  being  already 
before  the  Court.  The  executors  then  reasserted 
the  allegation  previously  given  in  as  between  them- 
selves and  Mrs.  Goodlake,  and  repropounded  the 
papers  as  together  containing  the  will.  Their  alle- 
gation was  readmitted  in  the  same  form  and  shape 
as  in  the  first  instance,  so  that  they  reasserted  all 
that  was  contained  in  that  allegation.  Witnesses 
were  produced,  namely,  the  three  subscribing  wit- 
nesses, and  two  gentlemen  (Messrs.  Hitch  and 
Higham),  as  to  the  'handwriting  of  the  deceased. 
Mr.  Phillpotts,  who  had  made  an  affidavit  in  the 
first  instance,  was  not  produced  as  a  witness,  as  he 
was  a  party  named  in  the  codicil ;  but  his  answers 
were  called  for  and  brought  in  ;  and  publication  of 
the  evidence  was  prayed  on  the  fifth  of  November, 
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one  thousand  eight  hundred  and  thirty-six.  Ad 
allegation  was  then  asserted  on  behalf  of  the  lega- 
tees in  the  codicil,  which  was  admitted,  with  some 
slight  reformations.  The  purport  of  that  allegation 
was  to  propound  the  codicil ;  to  lay  grounds  of  pro- 
bability that  it  was  the  act  of  the  testator ;  and,  in 
order  to  remove  the  presumption  against  the  paper, 
arising  from  the  appearance  of  burning  and  tearing, 
it  pleads  circumstances,  insinuating,  if  not  charging 
in  direct  terms,  misconduct  and  mal*  practices  on 
the  part  of  the  executors — that,  among  other 
things,  they  had  been  guilty  of  a  spoliation  of 
papers  of  a  testamentary  nature,  and  also  (what 
appears  the  more  immediate  and  direct  object  of 
the  parties,)  it  pleads  certain  circumstances,  with 
respect  to  the  papers  of  the  second  and  third  of 
December,  one  thousand  eight  hundred  and  thirty- 
four,  which  go  to  show  that  the  case  set  up  by  the 
executors  is  not  a  true  case,  as  the  papers  were  not 
originally  annexed  together  as  they  now  appear, 
nor  were  produced  in  that  state  to  the  witnesses,  at 
the  time  of  execution ;  and  it  also  pleads  that  the 
papers  had  not  been  sealed  up  in  their  presence, 
and  that  they  were  not  deposited  in  the  envelope  in 
the  bureau,  in  which  they  were  discovered  on  the 
twenty-first  of  April,  with  the  privity,  consent,  and 
approbation  of  the  deceased,  or  in  the  same  plight 
and  condition  as  when  found ;  and  that  the  annex- 
ing these  papers  together,  and  enclosing  them  in 
the  envelope,  were  entirely  unknown  to  the  de- 
ceased. It  goes  on  to  allege  that  the  papers  had 
been  deposited  in  the  place  where  they  were  found 
a  short  time  only  before  they  were  discovered,  and 
that  the  bureau  and  repositories  of  the  deceased 
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were  accessible  to  different  persons  in  the  house; 
and  it  pleads  that  the  deceased  had  executed  other 
papers  of  a  testamentary  nature,  which  had  been 
deposited  by  him  in  his  bureau,  and  which  had 
been  abstracted  from  thence  without  his  privity  and 
consent;  thereby  laying  a  foundation  for  a  suspi- 
cion, or  a  suggestion  at  least,  that  other  papers 
might  have  been  abstracted  by  persons  in  the 
deceased's  house,  or  in  his  employment,  or  who 
visited  there,  without  his  privity  ;  and  it  pleads,  in 
order  to  show  the  facilities  that  existed  for  this 
purpose,  that  the  deceased  was  careless  of  his  keys. 
These  charges  were,  certainly,  of  a  most  serious 
kind,  and,  if  true,  would  awaken  the  jealousy  and 
suspicion  of  the  Court,  for  they  go  to  a  direct  falsi- 
fication of  the  case  set  up  by  the  executors ;  they 
impute  to  them  the  destruction  of  one  or  more  tes- 
tamentary papers  of  the  deceased ;  and  they  insi- 
nuate that  they,  or  some  person  with  their  privity, 
had  attempted  to  destroy  the  codicil  of  July,  one 
thousand  eight  hundred  and  thirty-five,  which  had 
been  rescued  by  some  person.  These  imputations, 
considering  the  parties  against  whom  they  were 
directed,  appeared  to  the  Court  so  highly  improba- 
ble, I  may  say,  almost  incredible,  that  it  was  with 
the  greatest  astonishment  I  found  it  to  be  admitted, 
in  the  answers  of  those  parties,  that  a  great  part, 
and  a  material  part,  was  founded  on  fact;  for  it 
does  appear  that  the  two  papers  were  not  originally 
annexed  together,  when  executed  by  the  deceased ; 
that  they  had  not  been  in  company  together  from 
the  time  they  were  executed,  until  the  morning  of 
the  twentieth  of  April,  the  day  on  which  the 
deceased  died,  at  a  time  when  it  is  admitted  that 
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Hilary  Term,  any  busiuess  whatever.  It  is  also  admitted,  that 
the  paper  of  the  second  of  December,  described  as 
'/  Instructions  for  the  Will  of  the  deceased/'  had 
remained  in  the  custody  of  Mr.  Chadbom,  the 
drawer  of  both  papers,  and  one  of  the  executors ; 
and  that  it  was  only  on  that  morning  taken  from 
his  house,  immediately  on  his  arrival  from  Londcm 
by  the  mail,  placed  in  an  envelope,  wafered  by 
him,  and  indorsed  by  him,  in  his  own  house,  as 
containing  the  \^ill  of  the  deceased,  bearing  date 
second  and  third  of  Pecember ;  the  fact  being,  that 
at  the  time,  the  will  of  the  third  was  in  the  reposi- 
tories of  the  deceased,  at  his  own  house ;  where,  if 
the  parties  are  to  be  believed  in  the  account  they 
give  in  their  answers,  it  had  been  from  the  time  of 
its  execution  till  the  morning  of  the  twentieth  of 
April,  with  the  exception  of  a  few  days,  during 
which  it  had  been  in  a  tin  box,  in  a  closet  of  the 
room  where  the  deceased  carried  on  his  banking 
business,  and  from  whence  it  was  removed  into  the 
bureau,  where  it  remained  till  the  morning  of  the 
twentieth  of  April, .  when  it  was  removed  from 
thence  by  Mr.  Osborne,  who  took  it  to  Mr.  Chad- 
born  ;  and,  in  the  presence  of  the  four  executors, 
the  envelope  in  which  it  had  been  enclosed  by 
Mr.  Chadborn,  that  morning,  and  wafered,  was 
opened,  and  the  paper  of  the  third  of  December 
taken  from  the  bureau,  and  attached  to  paper  (A)  of 
the  second,  of  December;  the  two  papers  b^ing 
carefully  wafered  together,  as  now  exhibited  before 
the  Court,  and  then  carefully  sealed  up  by  Mr. 
Chadborn,  in  the  s^me  envelope  which  had  been 
already  indorsed  by  him  before  he  arrived  at  the 
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namely,  to  enclose  them  in  an  envelope;  and  the  Hilary Tkrm. 
papers  being  so  enclosed  and  attached  together,  the 
envelope  is  sealed  with  a  seal,  bearing  the  impres- 
sion of  the  deceased's  initials ;  the  papers  are  then 
replaced  in  the  bureau,  from  whence  paper  (B)  had 
been  taken.  And  it  is  said  that  all  this  was  done 
by  them,  under  the  advice  and  at  the  suggestion  of 
Mr.  Phi  11  potts,  who  was  at  that  time  acting,  and 
contimied  for  some  time  subsequently  to  act  (till 
the  discovery  of  the  codicil),  as  the  legal  adviser  of 
the  executors. 

The  admission  of  these  startling  facts,  (for  that 
they  are  such  must  be  acknowledged,)  implicates 
not  only  the  executors  themselves,  but  Mr.  Phill- 
potts,  in  the  charge  of  having  attempted  to  deceive 
the  Court,  and  to  obtain  probate  of  these  papers  on 
a  false  representation  of  facts ;  for  though  the  affi- 
davit of  Mr.  Phillpotts  does  not  expressly  aver,  that 
the  papers  were  in  the  same  plight  and  condition  as 
when  executed  by  the  deceased,  it  is  clear  that  the 
impression  attempted  to  be  conveyed  to  the  mind 
of  the  Court  was,  that  they  were  in  the  same  plight 
and  condition  as  at  the  time  of  execution  ;  and  that 
they  were  so  placed  with  the  privity,  and  know- 
ledge, and  approbation  of  the  deceased.  It  is  quite 
impossible  to  read  that  affidavit,  and  not  to  see  that 
such  was  the  impression  meant  to  be  conveyed. 

I  have  already  stated  that,  but  for  the  mere 
accident  of  the  production  of  the  paper  of  one 
thousand  eight  hundred  and  thirty-five,  this  at- 
tempt would  probably  have  been  crowned  with  suc- 
cess ;  for  nothing  but  the  appearance  of  the  codicil 
could  have  prevented  it.     If  the  subscribing  wit- 
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nesses  had  been  produced,  and  Mr,  Phillpotts  had 
been  examined  to  prove  the  finding  of  the  papers 
in  the  state  in  which  they  were,  no  suspicion  could 
have  been  raised  in  the  mind  of  the  Court  as  to  the 
bona  fides  of  the  transaction.  The  real  state  of  the 
facts  could  not  have  appeared,  and  the  Court  could 
have  had  no  alternative  but  to  pronounce  for  the 
validity  of  the  instruments ;  and,  under  these  cir- 
cumstances, the  Court  feels  very  strongly  that  it 
has  been  unfairly  and  improperly  treated  by  those 
who,  in  the  first  instance,  set  up  a  totally  false  case, 
and  attempted  to  surprise  it  into  pronouncing  for 
these  papers  as  together  containing  the  will  of  the 
deceased,  by  a  misrepresentation  of  facts,  and  by 
setting  forth  a  false  statement  of  circumstances,  in 
order  to  procure  probate  of  the  papers  in  common 
form. 

But  the  case  is  much  stronger  against  the  in- 
structions, when  it  is  found  that  there  was  a  will 
executed  on  the  following  day ;  for  nothing  can  be 
more  clear,  according  to  all  the  doctrines  and  prin- 
ciples of  this  Court,  than  that  a  paper  of  instruc- 
tions, or  a  draught,  though  signed  by  the  deceased, 
is  superseded  and  done  away  with  by.  the  execution 
of  a  will ;  that  it  is  contrary  to  the  practice  of  the 
Court  to  pronounce  for  instructions,  as  part  of  a 
will  executed  after  the  date  of  the  instructions, 
though,  under  certain  circumstances,  it  is  compe- 
tent to  the  Court  to  permit  omissions,  which  may 
have  occurred  through  inadvertence,  negligence  or 
mistake,  to  be  supplied  by  showing  that,  notwith- 
standing the  will  itself  contains  a  complete  disposi- 
tion of  the  property,  and  does  not  present  any 
ambiguity  on  the  face  of  it ;  yet  there  are  some 
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inserted.  But  the  Court  has  always  required  that,  Hilary  Tbbm. 
in  order  to  supply  the  deficiency  in  the  executed 
instrument,  it  should  not  depend  upon  parol  evi- 
dence, but  be  established  by  written  documents. 
I  am  not  aware  of  any  case  in  which  the  Court  has 
permitted  a  paper  of  instructions  to  be  annexed  to 
a  regularly  executed  paper,  the  paper  of  instruc- 
tions bearing  date  before  the  execution  of  the  will. 
It  was  stated  in  the  argument,  that  cases  have 
occurred  in  which  the  Court  has  pronounced  for 
twenty  papers  as  together  containing  the  will  of 
the  deceaseii;  but  that  has  been  only  where  the 
papers  contain  a  partial  disposition ;  neither  being 
intended  to  be  a  complete  will,  and  neither  revok- 
ing the  other.  If  it  had  been  alleged  in  this  case, 
that  it  was  through  error  and  mistake  that  the 
names  of  the  executors  had  been  oipitted  in  the 
second  paper,  the  Court,  if  it  had  full  and  satisfac- 
tory evidence  on  this  point,  might  have  permitted 
the  omission  to  be  supplied,  by  inserting  the  names 
of  the  executors,  as  they  stand  in  the  paper  of  the 
second  of  December,  in  that  of  the  third.  But  the 
Court  could  not  have  done  so  with6ut  a  perfect 
satisfaction  that  it  was  carrying  into  effect  the  real 
intentions  of  the  deceased.  And  whence  could  the 
Court  obtain  this  information?  Only  from  the 
person  who  himself  knew  what  passed  at  the  time 
namely,  Mr.  Chadborn ;  for  he  ais  the  deceased^s 
confidential  solictor,  was  employed  by  him  to  draw 
up  these  two  instruments,  under  which  he  is  to  take 
so  large  a  benefit,  to  the  amount  of  two  or  three 
hundred  thousand  pounds.  But  this  is  not  the  case 
set  up,  the  case  set  up  is,  not  that  there  has  been 
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nesses  had  been  produced,  and  Mr.  Phillpotts  had 
been  examined  to  prove  the  finding  of  the  papers 
in  the  state  in  which  they  were,  no  suspicion  could 
have  been  raised  in  the  mind  of  the  Court  as  to  the 
honajides  of  the  transaction.  The  real  state  of  the 
facts  could  not  have  appeared,  and  the  Court  could 
have  had  no  alternative  but  to  pronounce  for  the 
validity  of  the  instruments ;  and,  under  these  cir- 
cumstances, the  Court  feels  very  strongly  that  it 
has  been  unfairly  and  improperly  treated  by  those 
who,  in  the  first  instance,  set  up  a  totally  false  case, 
and  attempted  to  surprise  it  into  pronouncing  for 
these  papers  as  together  containing  the  will  of  the 
deceased,  by  a  misrepresentation  of  facts,  and  by 
setting  forth  a  false  statement  of  circumstances,  in 
order  to  procure  probate  of  the  papers  in  common 
form. 

But  the  case  is  much  stronger  against  the  in- 
structions, when  it  is  found  that  there  was  a  will 
executed  on  the  following  day ;  for  nothing  can  be 
more  clear,  according  to  all  the  doctrines  and  prin- 
ciples of  this  Court,  than  that  a  paper  of  instruc- 
tions, or  a  draught,  though  signed  by  the  deceased, 
is  superseded  and  done  away  with  by^  the  execution 
of  a  will ;  that  it  is  contrary  to  the  practice  of  the 
Court  to  pronounce  for  instructions,  as  part  of  a 
will  executed  after  the  date  of  the  instructions, 
though,  under  certain  circumstances,  it  is  compe- 
tent to  the  Court  to  permit  omissions,  which  may 
have  occurred  through  inadvertence,  negligence  or 
mistake,  to  be  supplied  by  showing  that,  notwith- 
standing the  will  itself  contains  a  complete  disposi- 
tion .  of  the  property,  and  does  not  present  any 
ambiguity  on  the  face  of  it ;  yet  there  are  some 
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inserted.  But  the  Court  has  always  required  that,  Hilary  Tbbm. 
in  order  to  supply  the  deficiency  in  the  executed 
instrument,  it  should  not  depend  upon  parol  evi- 
dence, but  be  established  by  written  documents. 
I  am  not  aware  of  any  case  in  which  the  Court  has 
permitted  a  paper  of  instructions  to  be  annexed  to 
a  regularly  executed  paper,  the  paper  of  instruc- 
tions bearing  date  before  the  execution  of  the  will. 
It  was  stated  in  the  argument,  that  cases  have 
occurred  in  which  the  Court  has  pronounced  for 
twenty  papers  as  together  containing  the  will  of 
the  deceased;  but  that  has  been  only  where  the 
papers  contain  a  pai*tial  disposition ;  neither  being 
intended  to  be  a  complete  will,  and  neither  revok- 
ing the  other.  If  it  had  been  alleged  in  this  case, 
that  it  was  through  error  and  mistake  that  the 
names  of  the  executors  had  been  oipitted  in  the 
second  paper,  the  Court,  if  it  had  full  and  satisfac- 
tory evidence  on  this  point,  might  have  permitted 
the  omission  to  be  supplied,  by  inserting  the  names 
of  the  executors,  as  they  stand  in  the  paper  of  the 
second  of  December,  in  that  of  the  third.  But  the 
Court  could  not  have  done  so  with6ut  a  perfect 
satisfaction  that  it  was  carrying  into  efiect  the  real 
intentions  of  the  deceased.  And  whence  could  the 
Court  obtain  this  information?  Only  from  the 
person  who  himself  knew  what  passed  at  the  time 
namely,  Mr.  Chadborn ;  for  he  as  the  deceased's 
confidential  solictor,  was  employed  by  him  to  draw 
up  these  two  instruments,  under  which  he  is  to  take 
so  large  a  benefit,  to  the  amount  of  two  or  three 
hundred  thousand  pounds.  But  this  is  not  the  case 
set  up,  the  case  set  up  is,  not  that  there  has  been 
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any  omission,  but  that  it  was  the  intention  of  the 
deceased  to  give  effect  to  these  papers  as  they 
stand,  by  incorporating  both  together,  as  contain- 
ing his  will.  Th€re  was,  therefore,  no  surprise 
upon  the  deceased,  or  upon  Mr.  Chadborn,  or  upon 
any  person  cognizant  of  the  preparation  and  execu- 
tion of  the  two  instruments.  Under  these  circum* 
stances,  nothing  but  the  clearest  and  most  unequi- 
vocal evidence  that  the  paper  of  instructions  was ' 
intended  by  the  deceased  to  form  part  of  his  will, 
could  justify  the  Court  in  pronouncing  for  it,  in 
conjunction  with  the  will ;  and  unless  the  witnesses 
examined  to  prove  the  execution  of  the  paper  do 
prove  that  the  deceased  did  publish  the  two  papers 
as  together  containing  his  will,  it  is  quite  impossi- 
ble for  the  Court  to  pronounce  for  the  validity  of 
the  paper  of  the  second  December,  entitled  .**  In- 
structions." 

It  was  asked,  in  the  argument,  what  possible 
purpose  of  fraud  could  be  answered  by  annexing 
these  two  papers  together;  because,  at  the  time 
they  were  first  brought  forward,  there  was  no  dis- 
pute as  to  their  validity  ?  The  answer  is,  that  that 
is  the  very  reason  why  the  annexation  was  to  be 
made,  to  prevent  opposition.;  for  it  is  quite  impos- 
sible, if  the  facts  were  as  stated  in  the  allegation  of 
the  executors,  that  any  party  would  raise  an  oppo- 
sition that  must  have  been  fruitless,  unless  he  could 
show  that  the  representation  of  facts  in  the  affidavit  of 
Mr.  Phillpotts,  and  the  appearance  of  the  paper,  were 
false  and  untrue ;  it  would  have  been  utterly  useless, 
therefore,  to  have  entered  into  an  opposition  against 
the  papers,  and  probate  would  have  passed  4iImost 
as  a  matter  of  course,  on  the  examination  of  the 
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witnesses  upon  the  condidtt:  for  there  was  no 
doubt  as  to  the  capacity  of  the  deceased,  aud  the 
papers  were  stated  to  have  been  found  in  his  repo^ 
sitories. 

It  has  been  said  that  Mr.  Phillpotts's  affidavit 
might  have  been  incautious;  that  it  was  a  mere 
formal  act,  and  that  no  care  or  attention  was  used 
in  drawing  it.  1  am  of  a  different  opinion.  I 
consider  that  it  was  drawn  with  much  care  and 
attention,  and  I  consider  it  a  most  important  affida- 
vit, and  one  best  calculated  to  carry  into  effect  the 
avowed  intention  of  the  parties ;  that  is,  to  obtain 
probate  of  the  -papers  in  common  form.  If  Mr. 
Phillpotts  was  cognizant  of  all  the  facts  disclosed  in 
the  answers  of  the  parties,  and  if,  with  a  knowledge 
of  this  state  of  facts,  he  advised  that  the  two  papers 
should  be  attached  together  and  deposited  in  the 
bureau  where  they  were  to  be  found  by  him  on  a 
subsequent  day,  and  if  he  knew  the  facts  as  stated 
by  Mr*  Chadboru  in  his  answer,  1  am  very  much 
afraid  that  the  plea  of  incautious  swearing  would 
not  exonerate  him  from  a  serious  imputation.  The 
terms  of  the  affidavit  are  calculated  to  insure  the 
passing  of  the  probate  in  common  form,  and  no 
person  skilled  in  the  proceedings  of  this  Court 
could  have  framed  an  affidavit  better  adapted  to 
secure  the  object.  I  cannot,  therefore,  admit  the 
plea  of  want  of  caution,  if  Mr.  Phillpotts  was  cog- 
nizant of  what  passed ;  but  as  the  fact  of  that  gen- 
tleman's knowledge  entirely  depends  upon  the 
answer  of  Mr.  Chadborn  and  the  other  executors, 
looking  at  the  conduct  of  these  parties,  it  would  be 
too  much  to  hold  that  Mr.  Phillpotts  is  proved  to 
have  advised  the  parties  to  act  in  the  manner  sug- 
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could  be  hardly  necessary  for  him  to  have  had 
recourse  to  Mr.  PhiUpotts  for  advice,  as  to  what  he 
should  do  with  these  two  papers,  in  the  situation  in 
which  they  are  stated  to  have  been  up  to  the  morn- 
ing of  the  20th  of  April,  1836;  and  I,  therefore,  do 
not  feel  myself  called  upon  to  say  that,  in  my 
apprehension,  there  is  any  charge  proved  against 
Mr.  PhiUpotts  of  having  made  this  afiidavit  with  a 
knowledge  of  the  circumstances  which  actually  took 
place,  as  to  the  mode  in  which  the  papers  were 
annexed  together,  and  sealed  up  in  the  envelope, 
and  deposited  in  the  bureau.  The  utmost  extent 
to  which,  on  the  answers  of  the  executors,  Mr. 
PhiUpotts  can  be  considered  implicated  in  the 
transaction,  is,  that,  in  the  morning  of  the  20th  of 
April,  or  the  night  of  the  19th  during  their  journey 
from  London,  Mr.  Chadbom  might  have  commu- 
nicated to  him  that  he  had  a  paper  in  his  possession 
which  formed  part  of  the  deceased's  will,  the  other 
part  being  in  the  deceased's  possession,  and  he 
might  have  thrown  out,  "  if  they  are  to  form  parts 
of  the  deceased's  will,  they  ought  to  be  together ;" 
that  is  the  utmost  extent  to  which,  on  the  face  of 
the  answers,  I  can  consider  akiy  charge  proved 
against  Mr.  PhiUpotts — a  suggestion  thrown  out 
without  a  knowledge  of  the  real  state  of  the  facts, 
but  acted  on  by  Mr.  Chadborn,  iu  the  presence,  if 
not  with  the  sanction,  of  all  the  other  executors. 
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events  knew  all  the  facts ;  he  knew  that  the  paper  Hh.ary  Tfrm. 
of  the  2d  of  December  was  in  his  own  possession, 
and  that  that  of  the  3d  was  in  the  possession  of 
the  deceased ;  he  knew,  that  the  papers  had  never 
been  annexed  together ;  he  knew  (his  own  conduct 
shows  that  he  did,)  that  there  was  a  necessity  for  the 
two  papers  being  annexed  together  in  such  a  form 
as  to  show  that  they  were  parts  of  the  will  of  the 
deceased.  He  accordingly  proceeds  to  the  de- 
ceased's house,,  on  the  morning  of  the  20th  of 
April,  knowing  that  the  deceased  was  extremely 
ill,  if  not  in  great  danger.  On  his  arrival  at  his 
own  house,  he  had  taken  the  paper  of  the  2nd  of 
December  from  his  own  writing-desk,  and  enclosed 
it,  as  he  states,  in  a  sheet  of  paper ;  he  wafers  that 
paper  up ;  he  indorses  it  at  his  own  house  (as  he 
states  in  his  answer),  as  "the  will  of  James  Wood, 
Esq.,  2nd  and  3rd  Dec.  1834;"  having  arrived  at 
the  deceased's  house,  and  having  ascertained  (as 
stated  in  his  answer)  that  the  deceased  was  in  a 
state  in  which  he  was  not  capable  of  being  commu- 
nicated with  on  any  matter  of  business,  he  desires 
Mr.  Osborne  to  fetch  down  the  paper  of  the  3rd  of 
December,  from  the  bureau  in  which  he  had  depo- 
sited it,  and,  having  done  so,  he  opens  the  enve- 
lope, in  which  the  paper  of  the  2d  of  December 
was  enclosed,  and  annexes  (as  he  expressly  states) 
the  two  papers  together,  places  them  in  the  enve- 
lope, and  seals  them  with  the  deceased's  seal, 
which,  he  says,  accidentally  lay  there,  a  candle 
being  upon  the  table,  and  then  it  is  that  the  papers 
are  deposited  in  the  bureau. 
Now,   was  Mr,  Osborne  or   Mr.   Surman   im- 
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plicated  in  this  transaction?  Mr.  Osborne  is  the 
person  by  whom  (as  stated  in  the  answers)  the  paper 
of  the  3rd  of  December  had  been  removed  from 
the  box  in  which  it  had  been  deposited,  after  execu- 
tion, by  Mr.  Surman,  and  he,  therefore,  knew  that 
paper  (B)  was  not  at  that  time  annexed  to  paper  (A.) 
He  also  knew  that,  at  that  time,  they  were  not 
enclosed  in  an  envelope ;  and  he  also  knew  that,  on 
the  morning  of  the  20th  of  April,  all  this  took 
place,  for  it  was  his  hand  that  removed  the  packet 
from  the  bureau  where  he  had  deposited  it.  Mr. 
Surman  had  deposited  the  paper  (so  he  swears)  in 
a  tin  box,  in  a  closet,  in  the  parlour  of  the  deceased, 
where  he  kept  the  current  cash  and  notes ;  and  he 
must,  therefore,  have  been  aware  that  the  paper,  at 
that  time,  was  not  enclosed  in  an  envelope,  and 
that  it  was  not  connected  with  the  other  paper  of 
the  2nd  of  December ;  and,  therefore,  when  he  saw, 
on  the  morning  of  the  21st  of  April,  the  packet 
broken  open,  and  containing  the  two  papers,  he 
knew  that  they  were  not  in  the  same  plight  and 
condition  as  when  deposited  by  himself  and  Mr. 
Osborne ;  and  his  first  inquiry  would  naturally  be, 
**  How  came  this  change  to  take  place  in  the  con- 
dition of  the  papers  ?" 

With  regard  to  the  fourth  executor,  he  does  not 
appear  to  have  been  cognizant  of  the  principal  part 
of  the  proceedings  (so  far  as  we  may  presume  from 
his  answers)  which  took  place.  He  says  he  under- 
stands now  that  what  is  represented  by  the  other 
executors  did  take  place  in  his  presence;  but  he 
expressly  swears,  that,  being  otherwise  occupied, 
he  was  totally  ignorant  of  it;  that  he  knew  nothing 
of  it  till  the  allegation  of  the  executors  was  given 
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IS  concerned,  he  was  not  aware  of  it,  and  never  Hilary  Term. 
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inspected  or  read  it  till  it  was  taken  out  of  the  — 
envelope  on  the  21st  of  April,  1836.  Whether  he 
knew  till  then  that  there  was  such  a  paper  as  that 
of  the  2nd  of  December,  does  not  appear.  Now,  it 
may  possibly  be  that  this  gentleman  (the  fourth 
executor)  was  ignorant  of  what  did  take  place  ;  but 
whether  ignorant  or  cognizant  of  the  proceedings, 
and,  however,  morally  acquitted  of  the  guilt  of 
assisting  or  participating  in  this  fraud,  he  must  be 
legally  responsible  for  the  acts  of  the  other  execu- 
tors. I  must,  therefore,  hold  that  all  the  executors 
were  (for  the  purpose  of  this  question)  cognizant  of 
what  took  place,  and  that  all  are  bound  by  the 
consequences  of  their  conduct,  be  they  what  th^y 
may. 

The  result  then  of  this  part  of  the  case  is,  that 
the  papers  were  not  annexed  together  with  the 
knowledge  of  the  deceased.  Now,  what  effect 
ought  this  conduct  to  have  on  the  mind  of  the 
court?  I  have  dwelt  longer  upon  this  stage  of  the 
proceedings,  because  I  think  it  is  that  upon  which 
the  whole  of  this  case  must  eventually  turn.  The 
effect  which  it  ought  to  produce  upon  the  mind  of 
the  Court  is  to  place  it  on  its  guard,  at  least,  against 
receiving  explanations  from  parties  who  have  con* 
ducted  themselves  in  this  manner,  for  that  which 
I  must  consider  to  have  been  an  object  of  advan- 
tage to  themselves.  For  though  it  be  true,  that 
Mr.  Chadborn  ^  swears,  and  the  other  executors 
swear  that  they  believe  what  he  states  to  be  ,true, 
that  he  had  no  improper  motive  in  annexing  toge- 
ther the  two  papers  and  placing  them  in  the  enve- 
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properest  course  under  the  circumstances  to  be 
taken,  in  respect  to  the  said  two  papers;"  the 
Court  cannot  but  feel  convinced  that  it  was  to  faci- 
litate the  obtaining  probate  of  these  papers,  and 
thereby  to  put  himself  into  the  possession  of  the 
property  of  the  deceased,  on  a  false  representation 
of  facts,  which  the  Court  had  no  means  whatever 
of  detecting ;  and  so  far  from  this  being  a  case  in 
which  the  Court  ought  to  presume  anything  in 
favour  of  the  executors,  it  is  precisely  a  case  in 
which  it  ought  to  presume  everything  against 
them  ;  for  it  is  not  one  of  those  cases  which  are  of 
common  occurrence,  where  a  party  draws  up  an 
instrument  which  confers  an  advantage  upon  him- 
self: for  here  the  Court  is  called  upon  to  pronounce 
for  the  validity  of  a  paper  which  is  not  signed  in 
the  presence  of  witnesses,  which  is  drawn  up  by  a 
solicitor  who  is  one  of  the  executors,  and  where  the 
Court  can  have  no  information  but  what  comes 
from  him. 

The  state  and  condition  of  these  papers,  subject 
to  the  observations  of  the  Court,  as  to  the  conduct  of 
the  executors,  must  be  considered  as  that  in  which 
they  were  on  the  nineteenth  of  April,  before  they 
were  annexed  together  by  Mr.  Chadborn ;  and  the 
question  is,  whether  the  evidence  is  suflScient  to 
satisfy  the  Court,  that  the  papers  were  intended  to 
form  together  the  will  of  the  deceased  ?  for,  not- 
withstanding the  conduct  of  the  executors,  it  is  still 
competent  to  them  to  prove,  that,  at  the  time  of 
executioQ,  they  were  published  by  the  deceased,  as 
together  containing  his  will;  and,  therefore,  that 


CASES    DBTERMIN£D    IN    THE 


129 


the  presumption  of  law,  that  by  the  execution  of      1 839. 


Wood 

and  other  if 

agapitt 

GoODLAKFf 

Helps, 

and  othen, 

and 

HlTCHINOfl. 


the  latter  instrument,  the  former  was  superseded,  is  Hh.ary  Term. 

rebutted.  

What  is  the  character  of  the  paper  of  the  2nd  of 
December  ?  It  merely  purports  to  be  instructions 
for  a  will,  as  far  as  relates  to  personal  property 
only,  and  as  to  the  appointment  of  executors.  But 
the  paper  of  the  third  disposes  of  both  the  real  and 
the  personal  estate,  and  therefore  embodies  within 
itself  the  contents  of  the  paper  of  the  former  day, 
with  a  certain  variation,  which  I  have  referred  to, 
as  to  the  mode  in  which  the  executors  were  to  take 
the  property ;  and,  therefore,  it  must  be  considered, 
prmAfadey  as  a  revocation  of  the  instructions,  the 
effect  of  which  (after  they  had  performed  their 
duty)  was  at  a|i  end.  It  is  true,  that  the  paper  of 
the  3rd  of  December  is  utterly  useless  by  itself,  and 
it  has  been  contended  that,  therefore,  it  never  could 
have  been  intended  to  supersede  the  former.  But 
I  do  not  agree  in  this  conclusion.  In  the  first 
place,  there  is  a  difference  between  the  two  papers, 
as  to  the  manner  in  which  the  executors  are  to  take 
the  property ;  and  the  latter  paper  disposes  of  the 
personal  property,  which  had  been  disposed  of  by 
the  former,  and,  primAfacie^  therefore,  it  could  not 
have  been  the  intention  of  the  deceased  that  the 
two  papers  should  operate  together;  and  though 
paper  (B)can  have  no  effect  by  itself,  it  by  no 
means  follows  that  it  was  the  deceased's  intention 
that  the  other  should  have  effect  as  a  part  of  his 
testamentary  disposition ;  that  must  be  proved  by 
other  circumstances,  than  what  appears  upon  the 
paper  itself.  I  do  not  think  that  what  appears  in 
the  latter  paper,  "  I  declare  this  to  be  my  Will  for 
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^^^*       disposing  of  my  estates,  as  directed  by  my  Instroc- 


WOOD 

aud  othen, 
againtt 

ooodlakb, 
Helm, 

•nd  others, 
and 

Hires  mcjtk 


Hilary  Tum.  tions/'  necessarily  refers  to  the  paper  of  the  2d  of 

December  only ;  for,  under  the  circumstances,  it  is 
quite  impossible  for  the  Court  to  know  what  may 
have  taken  place  between  the  deceased  and  Mr. 
Chadbom,  and  it  is  no  necessary  consequence  that, 
by  *'  m.y  Instructions,"  he  meant  '*  my  Instructions 
which  I  gave  the  preceding  day  to  Mr.  Chadborn, 
for  drawing  my  will."  But  supposing  it  to  be«so, 
and  that  paper  (A)  is  referred  to,  it  was  superseded 
by  the  execution  of  the  will,  and  it  shows  that  the 
deceased  considered  the  first  paper  as  instructions 
and  nothing  more ;  and,  looking  to  the  character 
of  the  deceased,  it  appears  that  he  had  great  diffi- 
culty in  making  up  his  mind  as  to  the  disposition 
of  his  property.  Mr.  Horner  (who  had  been  clerk 
to  Mr.  Chadbom)  states  that  in  1831,  lb32,  and 
1833,  he  consulted  him  frequently  about  making 
his  will,  when  he  talked  of  giving  such  and  such 
things  to  particular  individuals ;  but  that  he  con- 
cluded with  saying,  ''  I  have  so  much  to  dispose  of, 
that  I  do  not  know  what  to  do  with  it"  And  I  am 
not  prepared  to  say,  from  the  evidence,  that  the 
deceased  was  not  of  that  vacillating  disposition,  as 
to  render  it  probable  that  he  should  alter  his  mind 
in  this  respect  from  day  to  day ;  and  looking  at  the 
papers  themselves,  which  are  most  extraordinary, 
papers  to  come  out  of  the  hands  of  a  professional 
gentleman,  to  dispose  of  property  of  such  an 
amount,  it  appears  not  improbable  that  they  were 
written  for  a  temporary  purpose,  to  satisfy  persons 
who  had  deposited  cash  in  his  banking-house,  that 
after  his  death  there  would  be  no  difficulty  in 

receiving  such  portions  of  their  property  as  re- 
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mained  in  his  hands,  as  he  had  made  a  will  and       18S9. 


Wood 
and  otheri, 

against 
goodlajkb, 

Helf6» 
andoth$rs 

and 
Hrrcnixofl. 


appointed  exteutors ;    and    that    he   might  have  Hilary  Term 

**^  .  .  1        Feb.  20th. 

departed  one  day  from  the  intentions  he  expressed 
at  another. 

I  now  proceed  to  the  evidence  in  support  of  the 
instruments.    With  respect  to  the  first  paper,  dated 
the  2nd  of  December,  there  is  no  evidence  what- 
ever as  to  the  time  when  it  was  written,  further 
than  appears  on  the  face  of  it;  nor  is  there  any 
direct  evidence  from  persons  present,  that  the  sig- 
nature is  that  of  the  deceased.     There  is  the  evi- 
dence of  two  persons,  who  depose  to  their  belief 
that  the  signature  is  in  the  handwriting  of  the 
deceased ;  but  as  these  witnesses,  when  examined, 
had  no  reason  to  suppose  that  these  papers  had  not 
come  out  of  the  repositories  of  the  deceased  united 
together,  no  suspicion  was  raised  in  their  minds, 
and  it  may  be  doubtful,  after  what  has  taken  place, 
whether  such  proof  ought  to  be  accepted  as  suffi- 
cient evidence  alone  of  the  authentication  of  this 
paper,  as  in  the  deceased's  handwriting;  because, 
though  there  has  been  no  attack  made  upoq  the 
genuineness  of  this  signature,  either  in  plea  or 
interrogatory,  enough,  I  think,  appears  in  evidence 
to  show  that  some  doubt  may  exist  as  to  its  being 
the  signature  of  the  deceased ;  for  it  does  appear, 
from  the  evidence  of  several  persons,  that  this  sig- 
nature is  less  like  the  deceased's  usual  mode  of 
signing  than  that  in  the  paper  propounded  as  a 
codicil,  and  which  is  alleged  to  be  a  forgery.     This 
point  is  the  more  important,  because  on  this  paper 
depends  the  whole  interest  of  the  executors;  for 
their  names  do  not  appear  in  the  other  paper, 
which  is  a  will  regularly  executed  and  attested. 
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^^'^^'      All  the  circumstances  of  the  case  were  in  the  know- 
HiiARY  Term.  Icdgc  of  Mr.  Chadbom  (though  he  did  not  think 
-1—   *     fit  to  disclose  them),  and  he  knew  that  that  the 
and  iMAm,     ^^8*  usually  applied  where  the  validity  of  a  paper 
g^^d^Ikb     depends  upon- handwriting, — that  the  paper  was 
m^llth^      found  in  the  repositories  of  the  deceased,  and  there- 
«w«         fore  was  prima  facie  placed  there  by  him,  or  with 
his    knowledge, — could    not  have    availed:    and, 
therefore,  he  ought  to  have  been  particularly  care- 
ful to  have  produced  the  most  full  and  satisfactory 
evidence  of  the  execution  of  the  paper,  for  there  is 
no  direct  recognition  of  it,  ^nd  the  whole  depends 
upon  the  evidence  as  to  the  signature  being  that  of 

the  deceased. 

The  three  witnesses,  examined  on  the  condidit^ 

are  the  attesting  witnesses,  one  being  a  clerk  to  Mr. 
Chadborn,  another,  his  coachman,  and  the  third, 
(ZieynSj)  a  person  resident  in  the  deceased's  house, 
being  an  old  servant  of  his  sister's  :  not  exactly  the 
class  of  witnesses  the  Court  would  have  expected 
to  find  attesting  a  document  like  this,  conveying  so 
large  a  benefit.  These  witnesses  state  the  circum- 
stances under  which  the  execution  took  place :  that 
between  eight  and  nine  o'clock  at  night,  of  the  3rd 
of  December,  the  deceased,  who  had  a  cold,  sent 
Ann  Leuns' to  Mr.  Chadbom's  office,  to  desire  that 
he  would  come  to  him  on  business  he  wished  to 
complete  that  night;  whence  it  has  been  argued, 
that  something  had  been  begun,  which  he  wished 
to  finish :  and  that  this  must  have  been  the  will, 
for  which  he  had  given  instructions  the  preceding 
day.  But,  assuming  this  to  be  the  case,  it  only 
proves  that  that  which  was  to  be  completed,  was 
bis  will — ^not  that  he  intended  those  instructions  to 
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form  part  of  his  will.  Lewis  went  to  Mr.  Chadborn, 
who  had  a  party  to  dinner,  and  on  receiving  the 
message  he  proceeded  to  the  deceased's  house. 
The  general  result  of  the  evidence  of  the  subscribing 
witnesses  is,  that  when  they  went  to  the  deceased's 
room,  they  found  him  and  Mr.  Chadbom  together, 
the  latter  (it  should  seem)  being  employed  to  write 
the  attestation  clause.  It  does  not  appear  that 
either  of  the  witnesses  heard  any  part  of  the  will 
read,  or  that  anything  passed  between  the  deceased 
and  Mr.  Chadbom,  as  to  the  instructions;  they 
all  concur  in  stating,  that  when  they  went  into  the 
room,  the  deceased  appeared  to  read  the  paper 
twice  over;  that  some  conversation  took  place 
between  him  and  Mr.  Chadbom,  as  to  a  power  of 
altering  the  vnll,  and  being  satisfied  by  Mr.  Chad- 
bom's  pointing  out  the  clause  in  the  will  to  that 
effect,  that  he  had  such  power,  he  signed  his  name, 
and  declared  he  published  this  as  his  will,  in  the 
presence  of  the  witnesses,  who  attested  the  execution^ 
and  then  left  the  room.  They  know  nothing  of 
what  passed  as  to  the  custody  of  the  will,  or  the 
place  of  its  deposit.  But  they  say  nothing  in  their 
depositions  in  chief  as  to  paper  (A),  or  as  to  any 
other  paper  being  before  him  at  the  time ;  and,  as 
I  have  before  remarked,  if  the  paper  of  July,  1836, 
had  not  made  its  appearance,  nothing  would  have 
have  appeared  in  the  evidence  of  these  witnesses 
beyond  what  they  state  in  their  depositions  in 
chief;  for  not  a  single  interrogatory  would  have 
been  addressed  to  them  by  Mrs.  Goodlake,  the 
only  other  party  before  the  Court  when  the  allega- 
tion was  first  given  in.     The  evidence  might  have 
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^8^^*       appeared  equivocal,  seeing  that  there  were  two 


Wood 

goodijikb, 

Hblm, 

ofUL  €tntT$f 

and 

HlTOBINGf. 


"Feb'^20ih*''  P^P^'^'  y^*>  looking  at  Mr.  Phillpott's  affidavit,  as 
to  the  plight  and  condition  and  finding  of  the 
papers,  the  Court,  on  this  evidence,  would  have 
had  no  hesitation  in  pronouncing  for  their  validity. 
But  when  the  legatees  in  the  codicil  came  before 
the  Court,  they  administered  interrogatories  to  the 
witnesses  on  the  candidit ;  though  a  good  deal  of 
difficulty  was  made  as  to  the  right  of  the  legatees 
to  administer  such  interrogatories,  as  it  was  said 
they  had  no  interest  in  invalidating  the  will,  their 
interest  being  confined  to  the  codicil :  this  was  true, 
but  still  the  legatees  had  an  interest  in  showing 
that,  under  the  circumstances  in  which  the  will 
was  executed,  it  was  unlikely  that  the  deceased 
would  have  adhered  to  a  disposition  which  gave  his 
entire  property  to  the  persons  named  as  executors 
in  the  first  paper,*  so  little  connected  with  him  by 
relationship ;  and  that  he  might  very  probably  have 
given  large  sums  to  other  individuals.  But  so  it 
was — the  right  of  the  legatees  to  interrogate  these 
witnesses  was  objected  to:  whether  from  a  mis- 
giving or  suspicion,  on  the  part  of  the  executors, 
that  the  witnesses  would  not  stand  the  test  of  cross- 
examination  by  those  who  had  an  interest  in  dis- 
closing the  conduct  that  had  been  pursued,  though 
they  had,  perhaps,  only  a  glimmering  of  light ;  yet 
from  that  glimmering  of  light,  something  might  be 
elicited  which  would  have  the  efiect  of  showing 
that  the  conduct  of  the  executors  with  respect  to 
these  papers  had  not  been  what  it  ought  to  have 
been.  But  it  was  not  a  mere  common  objection  to 
the  cross-examination  of  these  witnesses ;  an  act  on 
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petition  was  entered  into,  and  when  the  coihmission 
iflBued,  it  was  prayed  that  the  commissioner  might 
be  named  by  the  executors  only.  The  objection 
was  afterwards  waived  by  the  proctor  for  the  exe- 
cutors, and  the  interrogatories  were  administered, 
though,  instead  of  executing  the  commission  at 
Gloucester,  the  witnesses  were  brought  up  to  Lon- 
don to  be  examined. 

Now,  the  witness  Swann^  in  answer  to  the  inter- 
rogatories, with  respect  to  the  paper  (A),  (of  the 
2d  of  December)  states  that  it  is  in  Mr.  Chadbom's 
handwriting ;  the  signature  he  believes  to  be  Mr. 
Wood's.  He  never,  to  his  knowledge,  saw  the 
paper  before — ^the  allegation  on  which  he  was 
examined  expressly  pleading  that  the  deceased 
published  that  paper,  together  with  paper  (B),  as 
his  will,  in  the  presence  of  this  witness ;  so  that  the 
paper  must  have  been  before  him  at  the  time  that 
his  attention  was  called  to  it,  and  that  he  published 
it  as  part  of  his  will ;  whereas  this  witness  expressly 
swears  that  the  deceased  did  not,  and  that  he  had 
never  seen  the  paper,  as  he  believes,  till  the  time  of 
his  examination.  And,  in  answer  to  another  inter- 
rogatory, he  swears,  ^Uhere  were  many  other 
papers  lying  on  the  table  at  the  time,  but  I  did  not 
observe  any  other  written  paper ;  there  was  not  any 
other  paper  produced,  certainly.''  He  has,  there- 
fore, as  far  as  his  evidence  goes,  negatived  on  inter- 
rogatory the  plea  of  the  executors  which  he  was 
called  upon  to  prove,  namely,  that  the  paper  was 
published  by  the  deceased  as  part  of  his  will. 
VeaUe^  the  coachman  of  Mr.  Chadborn,  says,  on 
interrogatory,  that  he  never  saw  the  paper  (A) 
before,  nor  knew  anything  concerning  it ;  that  he 
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1839.       did  not  notice  that  any  other  papers  were  producied 


Wood 
and  others, 

against 

goodlake, 

Helps, 

and  others 

and 

H1TCHINO8. 


Hilary  Tfrm.  at  the  time  Mr.  Wood  signed  his  will :  he,  there- 
fore, negatives  the  plea,  as  far  as  his  observation 
went.  Ann  Lewis  states,  that  she  never  saw  the 
paper  (A)  before,  to  her  knowledge ;  that  all  she 
knows  is,  that  the  paper  (B)  was  lying  on  the  table 
written  when  she  entered  the  room,  and  that  she 
saw  Mr.  Wood  sign  it :  she  says,  ^^  I  cannot  say 
whether  there  might  not  be  some  written  paper 
upon  the  table  at  the  time  the  will  was  signed ;  but 
I  did  not  observe  any  other  than  the  will." 

If  any  witnesses  can  negative  the  important  fact 
pleaded  by  the  executors,  of  the  publication  of  the 
two  papers  as  together  containing  the  will,  these 
are  the  precise  witnesses  for  the  purpose,  for  they 
state,  one  and  all,  that  there  was  no  other  paper 
they  knew  of  but  that  which  was  signed  and  at- 
tested by  them  ;  and  we  now  know  for  certain  that 
they  could  not,  at  that  time,  have  been  annexed 
together  as  they  now  are. 

But  it  is  said  that,  as  the  witnesses  have  declined 
to  go  to  the  full  extent  of  the  plea,  the  Court  may 
be  secure  in  believing  that  theirs  is  a  true  account,' 
and  that  they  have  not  been  tampered  with  by  Mr. 
Chadborn  ;  and  I  am  inclined  to  believe  that  it  is  a 
true  account,  and  that  the  paper  (B)  would,  if  it 
stood  alone,  be  entitled  to  probate.  But  with 
respect  to  the  paper  (A),  not  a  single  syllable  comes 
from  them  as  to  the  existence  of  that  paper ;  and 
therefore  I  do  not-  believe  that  the  witnesses  have 
been  tampered  with,  or  if  tampered  with,  that  it 
has  been  successful.  Their  evidence  goes  to  nega- 
tive the  publication  of  both  papers,  and,  therefore, 
the  paper  (A)  does  not  appear,  from  anything  that 
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has  yet  occurred,  to  have  been  a  part  of  the  de-       1839. 
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ceased's  will  at  that  time,  or  to  have  been  intended  Hilaey  Tmm. 

,  _  Feb,  20th. 

to  have  any  effect  or  operation  whatever. 

But  it  is  said,  that  the  paper  (A)  must  have  been 
present  at  the  time  with  the  deceased,  because 
paper  (B)  conveys,  by  itself,  no  interest  to  any 
person  whatever.  But  that  affords  no  direct  pre- 
sumption that  the  other  paper  was  present  at  that 
time.  On  the  contrary,  the  presumption  is  that  it 
was  not  there.  Mr.  Chadbom  came  from  his  din- 
ner-party in  a  hurry,  and  it  is  not  probable  that  he 
brought  the  paper  of  instructions  in  bis  pocket. 
But  on  the  face  of  the  paper  (B)  itself  there  is  no 
corroboration  of  the  suggestion  that  the  other  paper 
was  present ;  for  the  words  are  all  in  the  singular 
number — ^there  is  no  reference  to  a  plurality  of 
papers:  ^^I  do  declare  this  to  be  my  will,''  not 
**  this  paper  and  the  paper  I  gave  to  Mr.  Chadbom 
yesterday."  And  "in  witness  whereof  I  have  to 
this  my  last  will  set  my  hand,'^  &c.  Therefore,  as 
far  as  the  contents  of  the  paper  itself  go,  the  pre- 
sumption in  my  mind  is  strong,  that  paper  (A)  was 
not  present  when  paper  (B)  was  executed  by  the 
deceased. 

But  there  is  another  circumstance  arising  out  of 
the  former  part  of  the  case.  What  would  have 
been  the  conduct  of  the  parties  if  the  papers  had 
been  tc^ether?  For  what  possible  reason  should 
they  have  been  separated  ?  Why  should  they  have 
been  deposited  in  different  places  ?  The  only  sug- 
gestion. I  have  heard  is,  that  the  deceased  might 
not  choose  to  have  his  papers^  deposited  in  places 
where  other  persons  had  access,  and  who  would  see 
who  were  to  have  his  property.     But  what  was  to 
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prevent  Mr.  Wood  from  telling  Mr.  Chadbom,  his 
confidential  solicitor,  to  seal  up  the  two  papers 
together  in  an  envelope?  But  from  whom  are 
these  papers  to  be  concealed  ?  Who  are  the  per- 
sofis  who  had  access  to  his  repositories  and  could 
ascertain  his  testamentary  disposition  ?  No  persons 
but  Mr.  Osborne  and  Mr.  Surman,  who  are  de- 
scribed as  having  been  present  at  the  time,  and  the 
others  as  having  been  in  and  out  of  the  room,  and 
they  heard  the  deceased  declare  who  were  to, be  his 
universal  legatees  and  devisees.  There  was,  there- 
fore, po  secret  to  be  kept  from  them;  and  the 
whole  tenor  of  the  case  of  the  executors  is,  that  the 
deceased  was  constantly  declaring  that  those  were 
the  persons  to  whom  his  property  was  to  go,  recog- 
nizing them  over  and  over  again  (some  of  them  to 
one  person  and  some  to  another)  as  the  persons 
who  were  to  take  his  property  after  his  death ;  and, 
therefore,  the  su^estion  entirely  fails  to  satisfy  my 
mind;  and  I  have  no  other  evidence  but  the 
answers,  and  I  cannot  take  the  explanations  given 
by  parties  who  are  so  deeply  interested,  and  who 
have  so  conducted  themselves,  against  the  evidence 
of  persons  called  to  prove,  what  they  have  nega- 
tived, that  the  deceased  executed  these  papers  and 
published  them  as  together  containing  his  will. 

The  evidence  of  these  witnesses  (with  that  of  the 
two  witnesses  to  the  handwriting)  is  all  the  direct 
proof  we  have  as  to  either  of  the  two  papers ;  and 
as  this  direct  evidence  fails  to  establish  the  fact  that 
the  two  papers  were  intended  to  operate  together, 
recourse  is  had  to  another  species  of  proof;  and 
what  is  that?  Why,  that  the  disposition  contained 
in  the  papers  is  extremely  probable,  considering  the 
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thew  Wood,  Mr.  Chadborn,  Mr.  Osborne,  and  Hilaby  Teem. 
Mr.  Surman.  The  three  first  are  not  in  any  degree 
related  to  the  deceased;  the  fourth  is  a  second 
cousin  once  removed,  being  the  son  of  Mrs.  Good- 
lake,  having  changed  his  name,  so  that  he  is  a  dis- 
tant relation.  It  is  true  that  Alderman  Wood 
appears  to  have  been  a  very  intimate  friend  of  the 
deceased,  and  that  the  deceased  had  a  great  regard 
and  affection  for  him.  The  origin  of  their  ac- 
quaintance was  a  political  event  which  occurred  in 
1820,  in  which  Mr.  Alderman  Wood  took  a  very 
conspicuous  part,  which  introduced  him  to  the 
acquaintance  of  the  deceased's  sister,  under  whose 
will,  I  believe,  he  acquired  a  house  in  Gloucester. 
On  going  down  to  attend  the  sister's  funeral,  in 
1824,  he  was  introduced  to  the  deceased,  and  a 
degree  of  intimacy  took  place  between  these  per- 
sons, which  would  render  it  extremely  probable 
that  a  very  considerable  propoftion  of  the  deceased's 
property  would  have  been  given  to  Mr.  Alderman 
Wood.  A  bequest  of  two  hundred  and  fifty  thou- 
sand pounds  is  not  so  improbable  as  to  lay  any 
ground  of  suspicion,  if  the  act  is  brought  home  to 
the  testator.  Mr.  Wood,  in  1831  or  1832,  ac- 
cepted the  Alderman  as  a  tenant  of  a  house  at 
Hatherley,  or  he  suffered  him  to  occupy  it  without 
paying  rent.  The  deceased  had  also  been  a  trustee 
for  his  daughter,  on  her  marriage  with  Dr.  Maddy^ 
of  Gloucester,  and  stood  godfather  to  the  children 
of  the  marriage;  so  that  there  was  a  friendship 
between  them,  which  subsisted  down  to  the  latest 
period  of  the  deceased's  life.  On  the  passing  of 
the  Reform  Bill,  he  wrote  to  Lord  John  Russell, 
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describing  Alderman  Wood  as  his  '^esteemed 
friend/'  and  praying  that  he  might  be  appointed  a 
magistrate  under  the  Reform  Act.  These  are  all 
circumstances  from  which  it  is  apparent  that  the 
deceased  did  entertain  a  sincere  regard  for  Alder- 
man Wood,  which  is  corroborated  by  the  evidence 
of  several  witnesses  in  the  cause;  and  a  witness 
produced  by  the  legatees  states,  that  he  should 
have  thought  it  extremely  odd  if  Alderman  Wood 
had  not  had  a  considerable  part  of  the  deceased's 
property. 

With  respect  to  Mr.  Chadbom,  too,  nothing 
could  be  more  probable  than  that  the  deceased 
would  have  appointed  him  an  executor.  He  had 
been  his  confidential  solicitor  for  many  years,  and 
had  had  for  some  years  the  management  of  his 
whole  estates  in  the  country ;  and  it  is  in  evidence, 
that  the  deceased  declared,  on  several  occasions, 
that  Mr.  Chadbom  had  given  his  services  gra- 
tuitously, and  that  he  would  *^  put  him  in  a  comer 
of  his  will ;"  that  **  everything  would  be  his 
Honour's  ;"  that  ^^  his  Honour  would  be  a  great  man 
one  day  ;"  so  that  nothing  was  more  prolmble  than 
that  Mr.  Chadbom  would  be  a  legatee  in  his  will. 
But  it  does  not  appear  that  the  benevolent  feelings 
of  the  deceased  towards  Mr.  Chadbom  were  founded 
upon  very  solid  grounds ;  for,  though  he  <lid  not 
make  out  any  bill  of  charges  against  the  deceased^ 
the  deceased  was  allowed  to  believe  that  he  was  act- 
ing disinterestedly,  doing  all  as  a  friend,  without 
making  any  charge  (though  on  some  occasions  he 
did  receive  some  small  fees,  on  law  accounts),  yet 
it  does  appear  from  his  books  (which  were  produced, 
with  considerable  reluctance),  that  he  kept  regular 
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ceased,  and  thus  had  all  the  materials  for  making  hilaky  Term, 
out  a  bill ;  and  it  does  appear  that  Mr.  Chadbom 
has  claimed  to  set-off  against  certain  advances,  a 
charge  for  legal  services  rendered  to  the  deceased, 
to  the  amount  of  between  two  and  three  thousand 
pounds.  But  the  deceased  was  ignorant  of  this 
fact ;  he  believed  that  all  was  done  out  of  friendship 
for  him,  and  these  are  grpunds  which  rendered  it 
probable  that  Mr.  Chadborn  would  have  a  large 
portion  of  his  property,. 

With  respect  to  Mr.  Osborne,  nothing  could  be 
more  natural  tha^  that  the  deceased  should  make  a 
large  provision  for  him,  from  the  time  he  had  been 
with  him  in  business,  between  thirty  and  forty  years; 
and  the  deceased  had  always  spoken  highly  of  him  : 
and  he  also  declared  that  he  would  make  a  hand- 
some provision  for  him,  and  on  one  occasion  said 
that  he  deemed  it  his  duty  to  provide  for  him. 

Mr.  Surman  standi  in  one  respect  upon'  superior 
ground,  as  he  was  related  to  the  deceased.  At  his 
death  his  apprenticeship  had  not  expired ;  but  he 
had  been  some  years  in  the  employ  of  the  deceased, 
who  declared  that  he  had  a  regard  and  affection  for 
him,  and  intended  to  benefit  him. 

With  regard  to  these  four  individuals,  therefore, 
nothing  could  be  more  natural  than  that  the  de- 
ceased should  have  left  them  a  large  share  of  his 
property ;  and  if  he  had  executed  a  will  carrying 
that  intention  into  effect,  and  had  made  no  codicil, 
diminishing  their  interest,  there  would  have  been 
nothing  to  render  the  disposition  improbable ; 
though  it  would  have  been  somewhat  extraordinary 
if  he  had  excluded  other  persons  with  whom  he  was 
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also  on  terms  of  intimacy.  Bnt  these  are  general 
grounds  of  probability — they  go  no  farther ;  they 
go  no  way  to  set  up  paper  (A)  as  part  of  the  will. 
They  are  circumstances  leading  to  the  probability 
of  the  disposition y  but  not  to  the  ctct  of  disposition. 
There  must  be  something  more  to  show  that  paper 
(A)  was  intended  to  form  a  part  of  the  deceased's 
testamentary  papers. 

Now  several  declarations  have  been  pleaded  to 
have  been  made  by  the  deceased,  both  before  and 
after  the  execution  of  this  paper ;  those  which  were 
made  before,  as  leading  up  to  the  probable  execu- 
tion of  it ;  those  which  were  made  afterwards,  for 
the  purpose  of  showing  a  direct  recognition  of  the 
instrument  itself  to  be  collected  from  those  de* 
clarations,  from  a  reference  to  the  contents  of  this 
paper  to  which,  and  to  which  alone,  it  would 
allude. 

Several  witnesses  have  been  produced  in  support 
of  these  different  declaration^  ;  and,  I  may  gene- 
rally observe,  that  not  one  of  them  goes  to  the 
admission  of  the  paper  itself  as  an  existing  paper ; 
there  is  a  mere'  reference  to  circumstances  which 
seem  to  connect  themselves  with  the  paper,  but 
have  no  direct  reference  to  the  existence  of  any  such 
paper,  as  made  by  the  deceased  himself.  The  wit- 
nesses who  have  been  examined  in  support  of  these 
declarations  are,  first,  Mary  Williams^  who  deposes, 
upon  the  17th  Article  of  the, allegation,  that  in  a 
conversation  which  she  had  with  the  deceased  at 
Michaelmas,  1832,  with  respect  to  some  property 
which  she  occupied  under  the  deceased,  and  had 
underlet  to  another  tenant  who  refused  to  give  up 
possession  of  it,  that  having  consulted  with  the  de- 
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ceased  as  to  what  was  to  be  done,  and  the  deceased 
having  advised  her  to  go  to  Mr.  Chadborn,  she 
said  she  had  no  money,  to  go  to  law,  he  said, 
"  Never  mind,  go  to  Mr.  Chadbom ;  do  you  think 
a  man  will  not  take  care  of  his  own  ?"  and  it  was 
ai^ed  from  this  that  it  shows  an  intention  on  his 
part  to  give  part  of  his  property  to  Mr.  Chadborn, 
and  as  connected  with  other  declarations,  that  he 
meant  either  to  give  the  whole  to  Mr.  Chadbom, 
or  to  give  it  to  him  conjointly  with  other  persons. 

There  is  another  declaration,  spoken  to  by  this 
witness  on  the  10th  Article,  as  occurring  at  Christ- 
mas, 1835,  in  which  the  deceased  told  her  that  Mr. 
Alderman  Wood  would  have  a  part  of  his  property, 
and  upon  the  13th,  in  which  she  speaks  to  Mr. 
Chadborn'a  intimacy  with  him,  and  having  con- 
ducted bis  business,  she  says,  that  from  the  expres- 
sions he  made  use  of  to  her  she  thought  that  Mr. 
Chadbom  would  have  the  whole  of  his  property 
after  his  death,  and  that  no  person  was  to  share  with 
him. 

Again  in  Febraary,  1836,  she  says,  that  in  a  con- 
versation with  the  deceased  upon  the  probability  of 
her  continuing  to  occupy  the  house  in  which  she 
resided,  having  held  out  as  an  inducement  to  her 
to  repair  it  at  her  own  expense  (for  it  appears  that 
the  deceased  was  very  much  in  the  habit  of  encou- 
raging the  tenants  to  do  repairs  by  the  idea  that 
they  would  be  continued  as  tenants,  or  that  they 
might  succeed  to  it  themselves),  he  said  to  her, 
**  Never  mind,  if  I  do  not  live,  my  friend  Chadbom 
and  the  Alderman  will  never  tum  yOu  out."  This 
is  said  to  be  a  clear  recognition  of  this  paper,  that 
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Mr.  Chadborn  and  the  Alderman,  who  are  two  of 
the  devisees,  would  not  turn  her  out. 

Another  recognition  spoken  to  by  this  witness  is, 
that  on  the  l-Gth  of  April,  1836,  the  day  before  he 
was  taken  ill,  he  said  to  her  that  his  friend  Chad- 
bom  and  the  Alderman  would  have  the  main  of  his 
property  and  the  management  of  all  of  it  after  his 
death.  I  have  already  stated  that  two  others,  of  the 
four  who  were  appointed  executors,  Mr.  Osborne 
and  Mr.  Surman,  would  have  as  much  the  manage- 
ment of  his  property  as  Mr.  Alderman  Wood  and 
Mr.  Chadborn  would  have  had. 

To  the  26th  interrogatory,  she  says  that  he  said 
a  year  or  two  before  he  died,  **  My  farm  is  as  good 
as  yours ;  you  will  never  be  turned  out/'  "  1  did 
sometimes  fancy  that  he  would  leave  us  the  farm  ;" 
and  that  seems  to  have  been  a  very  prevalent  notion 
of  some  of  the  tenants,  and  to  have  had  a  good  deal 
of  currency  in  the  city  of  Gloucester,  that  it  was 
the  intention  of  the  deceased  to  give  his  farms  to 
the  tenants  by  whom  they  were  occupied ;  and  yet 
she  says,  in  answer  to  one  of  the  interrogatories, 
that  she  supposed  that  everything  would  be  Mr. 
Chadbom's  after  his  death ;  and  she  says  that  two 
or  three  times  afterwards  he  said  that  his  friend 
Chadborn  and  AldBrman  Wood  would  have  the 

main  of  his  property,  and  that  he  never  named  any 
one  else  as  intended  to  be  benefited  by  him. 

That  is  the  evidence  of  the  witness  Mary  WU- 
liamsy  as  to  those  declarations.  None  of  them  go 
to  a  recognition  of  the  paper  as  an  existing  paper, 
and  none  of  them  go  directly  to  the  contents, 
because  they  only  speak  of  Mr.  Alderman  Wood 
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inheriting  the  main  of  his  property,  which  property,  Hilary  Tbkm. 
according  to  paper  (A),   would  be  taken  in  the 
same  proportions  by  Mr.  Osborne  and  Mr.  Surman. 

Mary  Davis^  another  tenant  of  the  deceased, 
says,  upon  the  13th  Article  of  the  allegation,  that 
he  never  in  express  terms  said  to  her  who  were  to 
be  his  executors,  nor,  except  upon  one  occasion,  did 
be  say  to  whom  he  intended  to  leave  his  property. 

Upon  the  14th  and  15th  she  speaks  to  the  great 
regard  which  he  had  for  Mr.  Surman  and  Mr« 
Osborne,  aiid  upon  one  occasion,  namely,  in  the 
month  of  April,  1833,  which  was  before  the  will 
bears  date,  and  which,  therefore,  is  not  a  recognition 
but  only  a  circumstance  of  probability  to  lead  to 
the  inference  that  such  a  paper  would  be  made ; 
she  states,  that  after  Alderman  Wood  had  become 
the  occupier  of  the  house  at  Hatherley,  which  was 
in  the  early  part  of  1833,  she  had  a  conversation 
with  the  deceased  upon  the  subject  of  her  rent,  and 
upon  that  day  she  paid  him  forty  pounds  as  part  of 
what  was  due  to  him.  The  conversation  that  took 
place  is  this :  he  said  that  the  Alderman  would 
make  me  a  very  good  landlord  and  a  good  neigh 
hour,  and  would  do  a  great  deal  of  good  in  the 
parish.  Now  the  effect  of  that  is  simply  this,  that 
Mr.  Alderman  Wood  would  make  her  a  good  land- 
lord. A  good  landlord  of  what  ?  Why  of  that 
farm  which  she  occupied  at  Hatherley,  being  part 
of  that  property  on  which  the  deceased  permitted 
the  Alderman  to  live,  either  rent-free  or  occupying 
it  as  his  tenant.  This  would  only  lead  to  the  sup- 
position that  it  was  extremely  probable  that  the  de- 
ceased would,  by  his  will,  leave  that  part  of  his 
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estate  to  Mr.  Alderman  Wood,  but  it  goes  no  far- 
ther than  that ;  it  cannot  have  any  reference  to  the 
general  devise  afterwards  made  of  this  property, 
because  there  is  no  more  reason  why  Hatherley, 
under  those  circumstances,  should  be  the  property 
of  Mr.  Alderman  Wood  than  that  it  should  have 
belonged  to  Mr.  Chadborn,  or  to  Mr.  Osborne,  or 
to  Mr.  Surman.  But  he  go^  on  to  say  in  that 
conversation,  that  he  would  leave  something  hand- 
some to  Mr.  Surman  ;  and  then  there  is  a  conver- 
sation as  to  some  charities,  in  which  he  said  that  he 
would  never  leave  anything  to  charities.  He  said, 
**  That  is  exactly  what  my  father  said,  I  will  never 
leave  anything  to  charides." 

So  much  for  that  conversation.  But  she  also 
goes  on  to  depose  to  a  conversation  which  she  had 
with  him  in  February,  in  the  year  1836,  in  which 
he  said,  upon  some  reference  to  him  upon  the  sub- 
ject of  the  farm  which  she  occupied,  that  he  had 
given  up  the  management  of  his  affairs  to  Mr.  Chad- 
born.  It  appears  upon  the  face  of  these  proceed- 
ings, that  in  the  latter  part  of  his  life  he  had  not 
paid  so  much  attention  to  the  management  of  his 
property  as  he  was  accustomed  in  the  early  part  of 
his  life  to  bestow.  He  said,  '^  That  he  had  given 
up  the  management  of  his  affairs  to  Mr.  Chadborn, 
and  ais  Mr.  Chadborn  would  have  the  greater  part 
of  his  property  after  his,  the  deceased's,  death,  Mr. 
Chadborn  must  do  as  he  pleases  about  it."  Now 
supposing  the  witness  is  precisely  accurate  in  her 
recollection  of  what  did  pass  upon  this  occasion,  it 
would  only  show  that  the  deceased  had  given  to 
Mr.  Chadborn  the  greater  part  of  his  property  after 
his  death.    Whether  he  said  '  ^  a  great  part"  of  his 
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property,  or  "  the  greater  part,"  may  be  a  matter 
of  some  question  or  some  doubt,  but  it  is  perfectly 
immaterial,  because  it  does  not  go  to  recognize  the 
existence  of  a  paper,  or  of  the  precise  contents  of 
that  paper ;  for  Mr.  Chadborn  has  no  more  part  of 
that  property,  under  the  paper  of  instructions,  than 
the  other  legatees  would  have  under  it. 

This  witness  is  asked  by  an  interrogatory,  whe- 
ther she  had  ever  mentioned  this  circumstance,  and 
to  whom  and  when  she  had  mentioned  it.  She 
says,  that  about  twelve  months  ago,  that  is,  before 
the  time  of  her  examination,  she  had,  after  the  de- 
ceased's death,  mentioned  the  conversation  to  Mr. 
Kendall  (Mr.  Kendall  was  employed  after  the  de- 
ceased's death  as  an  accountant,  to  manage  the  pro- 
perty of  the  deceased)  ;  and  she  says,  *'  When  I 
got  home  I  set  about  recollecting,  and  I  got  my 
daughter  to  write  it  down."  And  a  fortnight  after- 
wards she  gave  the  paper  written  by  her  daughter 
to  Sir  Matthew  Wood.  That  the  witness  should 
have  taken  upon  herself  to  recollect  all  that  passed 
between  herself  and  Mr.  Wood  twelve  months  after 
his  death  (this  taking  place  in  the  month  of  Feb- 
ruary, 1835),  appears  somewhat  extraordinary.  I 
think  it  is  too  much  to  suppose  that  any  great  re- 
liance can  be  placed  either  upon  the  accuracy  of 
this  witnesses  recollection  in  stating  the  terms  in 
which  the  conversation  passed,  nor  do  I  think  that 
we  are  bound  to  suppose  that  the  deceased  was  per* 
fectly  sincere  in  those  declarations  of  his  intentions 
at  the  time  he  made  them. 

She  says,  in  answer  to  the  26th  interrogatory, 
that  "  The  deceased  has  several  times  said  to  me, 
speaking  of  my  farm,  it  will  be  yours  by  and  by ; 
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but  I  never  heeded  it,  because  I  knew  that  he  only 
said  so  to  get  his  repairs  done  at  my  expense." 
Now  he  may  most  undoubtedly  have  endeavoured 
to  impress  her  with  the  notion  that  she  would  have 
the  property.  He  had,  as  is  stated  by  many  of  the 
witnesses,  a  great  deal  of  low  cunning,  and  was 
anxious  to  save  and  to  have  everything  done  for  him 
free  of  expense.  He  wished  to  get  the  repairs  done 
at  the  expense  of  his  tenants,  and  in  order  to  induce 
them  to  lay  out  their  own  money,  he  intimated  to 
them  that  probably  the  property  would  be  theirs 
after  his  death;  either  that  they  would  never  be 
turned  out  by  the  executors,  or  that  the  farm  would 
be  theirs ;  and,  therefore,  it  is  quite  impossible  not 
to  see  that  this  gentleman  was  extremely  insincere 
in  ,the  declarations  he  made,  and  that  he  had  a 
purpose  of  his  own  to  be  answered  by  suffering  his 
friends  to  believe  that  they  were  to  have  a  great 
part  of  his  property.  It  shows  that  the  Court  can 
place  very  little  reliance  upon  declarations  that 
come  from  such  a  testator  as  this. 

Another  witness,  Elizahtth  Timhrellj  who  is  the 
daughter  of  one  of  the  former  witnesses,  says,  upon 
the  29th  Article,  that  on  the  1 1th  of  July,  1835  (the 
very  month  in  which  the  codicil  is  dated),  she  had 
a  conversation  with  the  deceased,  and  that  she  paid 
upon  that  occasion  thirty  pounds  rent  due  to  Mr. 
Chadborn,  and  she  inquired  of  the  deceased  whe- 
ther she  had  done  right  in  so  doing,  and  that  he 
told  her  that  she  had  ;  that  Mr.  Chadborn,  not  Mr^ 
Alderman  Wood,  and  Mr.  Osborne  and  Mr.  Sur- 
man,  but  Mr.  Chadborn,  will  be  your  brother's 
landlord  after  a  bit ;  that  is  produced  as  a  recog- 
nition of  the  disposition  contained  in  these  papers. 
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his   property  to   Mr.  Chadborn,   this   declaration  Hilary  Term. 

would  lead  to  a  probability  that  he  should  have 

done  so ;  bat  in  these  papers  there  is  nothing  said 

about  this  Drew's  farm,  in  the  parish  of  Bulley,  as 

being  given  to  Mr.  Chadborn,  more  than  any  other 

part  of  the  property  of  the  deceased.    Therefore  his 

saying  that  Mr.  Chadbom  would  be  her  landlord 

after  his  death,  proves  nothing  as  to  the  disposition 

of  the  property  contained  in  these  papers  of  the 

second  and  third  of  December. 

But  she  deposes,  upon  the  thirty-first  article,  to  a 
circumstance  that  occurred  at  the  funeral  of  her 
husband.  This  lady  is  thirty-five  or  thirty-six 
years  of  age,  and  married  an  old  man,  who  died  at 
about  the  age  of  eighty-eight,  and  upon  that  occa- 
sion the  deceased  attended  the  funeral  and  con* 
ducted  it.  He  kept  a  small  haberdasher's  shop 
with  a  bank  attached  to  it,  and  he  was  in  the  habit 
of  attending  to  conduct  the  funerals  of  peraons  when 
employed  to  do  so.  She  states,  that  he  attended 
her  husband's  funeral  on  the  2Sth  of  February, 
1836,'  and  that  a  conversation  passed  between  her 
and  the  deceased  to  this  effect  :-^said  the  deceased, 
''  Have  Mr.  Timbrell  left  a  will?'*  She  replied, 
"Yes;  and  I  hope,  Sir,  you  have  settled  your 
affairs."  The  deceased  said,  "  I  have  ;  and  I  have 
left  Alderman  Wood  and  Mr.  Chadborn  the  bulk 
of  my  property.  They  two  are  my  executors."  I 
answered,  *'  I  am  v^ry  glad  of  that,  Sir,  and  that 
you  have  thought  of  Alderman  Wood,  because  he 
had  taken  the  Queen's  part."  Now  recollect,  this 
is  a  conversation  passing  in  the  year  1836,  and  Mr. 
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Hilary  Term,  must  have  taken  place  m  1820,  a  period  of  sixteen 

Feb.  20th.  ,.  ',  ,  ,  x  i         11 

years  preceding  this,  and  1  cannot  but  look  upon 
that  style  of  declaration  of  her  gratification,  that  the 
deceased  had  remembered  Mr.  Alderman  Wood 
because  he  had  taken  the  Queen's  part,  with  some 
degree  of  suspicion,  because  it  is  upon  that  special 
ground  that  Mr.  Alderman  Wood  became  acquainted 
with  any  part  of  the  deceased's  family,  namely,  the 
deceased's  sister  first,  and  then  afterwards  with  him- 
self. It  looks,  therefore,  too  much  as  if  a  ground 
had  been  suggested  by  something  that  passed  at 
some  other  period  than  the  conversation  itself ;  it  is 
hardly  likely  that  this  lady,  being  at  the  time  of  the 
examination  of  the  age  of  thirty-six  years,  should 
have  felt  so  extremely  gratified  that  the  deceased 
had  remembered  Mr.  Alderman  Wood's  services 
which  had  occurred  sixteen  years  before  this  con- 
versation took  place.  I  cannot  but  think,  therefore, 
that  but  little  regard  is  to  be  paid  to  a  witness  who 
comes  fprward  to  give  her  testimony  in  such  a  form 
as  this,  and  more  particularly  when  you  come  to 
look  at  the  nature  and  form  of  the  declaration  : — 
**  Has  your  husband  left  a  will  r  "  Yes,  Sir ;  I 
hope  you  have  settled  your  affairs."  Now  it  ap- 
pears very  extraordinary  that  he  should  disclose  to 
a  tenant  in  occupation  of  one  of  his  farms  that 
secret  which  he  was  so  anxious  to  preserve,  that  he 
would  not  even  permit  the  paper  which  contained 
the  names  of  his  devisees  and  executors  to  be  in  the 
same  place  of  deposit  as  the  other  paper  in  which 
they  were  merely  described  as  executors.  That  he 
should  make   this  disclosure  of  his   intentions  to 
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tenants  of  bis  upon  these  several  occasions  wben       1839. 
they  went  to  him  for  the  purpose  of  consulting  Hilary  tebit. 
him  about  their  farms,  it  appears  difficult  to  under- 
stand. 

'  There  is  another  declaration  spoken  to  by  this 
witness,  in  which  die  states  that  he  had  a  great 
regard  for  Mr.  Alderman  Wood,  and  I  have  no 
doubt  that  he  had  a  great  regard  for  him ;  she 
states,  that  in  a  conversation  respecting  the  pro- 
perty which  he  had  derived  under  the  will  of  the 
sister  of  the  deceased,  he  said,  '^It  will  be  all  in 
the  family  afier  a  bit."  That  is  a  recognition  of  a 
disposition  in  £Btvour  of  Mr.  Alderman  Wood.  But 
when  did  this  sister  die  ?  When  did  Mr.  Alderman 
Wood  get  possession  of  the  property  under  her 
will?  Why  in  the  year  1824.  It  would,  therefore, 
be  a^  allusion  to  an  event  long  past.  The  thing  is 
improbable  upon  the  face  of  it. 

This  witness  also  states,  upon  the  13th  Article, 
that  the  deceased  frequently  said  that  Mr.  Chad- 
born  was  a  great  friend  of  his,  that  he  never 
charged  him  anything,  and  that  she  always  thought 
and  expected  that  Mr.  Alderman  Wood  and  Mr. 
Ghadborn  would  have  his  property,  and  that  she 
was  quite  surprised  to  hear  the  contrary.  Now 
that  does  not  at  all  recognize  the  existence  of  this 
will  in  any  other  manner  than  as  showing  that  his 
intention  was  that  Mr.  Chadbom  and  Mr.  Alder- 
man Wood  should  have  a  part  of  his  property,  not 
that  he  had  disposed  of  it  in  equal  parts  to  them 
and  the  other  persons  I  have  mentioned. 

Then  there  is  Mr.  Abell,  who  was  an  articled 
clerk  to  Mr.  Chadbom,  from  1816  to  1822.  Mr. 
Abell  states,  that  in  the  year  1825  he  bouglit  a 


152 


CASES    DETERMINED   IN    THE 


Wood 
and  othtn, 
againtt 
goodlasb, 

Helm, 
and  others, 

and 
HnvBiKcs. 


^839.  stable  of  the  deceased,  and  in  consequence  of  some 
Hilary  Term.  deiDur  which  had  afiscn  as  to  the  transfer  of  the 
conveyance  of  this  property,  he  threatened  to  file  a 
bill  against  him,  and  in  the  course  of  conversation, 
talking  upon  this  subject,  the  deceased  says  to  him, 
'*  Here  is  my  friend,  Mr.  Chadborn,  he  will  have  a 
good  part  of  my  property  after  my  death,  and  he 
will  not  mind  spending  a  thousand  pounds  before 
Bowden  shall  have  it/*  Now,  really,  when  a 
conversation  in  1825  is  brought  forward  to  show  a 
probability  of  disposition  in  the  year  1834,  and 
afterwards  continued  to  1836 ;  it  is  a  very  slight 
circumstance  indeed  from  which  to  infer  an  inten- 
tion to  benefit  Mr.  Ghadborn.  At  this  time  also 
the  deceased  sister,  Mrs.  Willey,  was  alive ;  she  did 
not  die  till  1833. 

A  witness  of  the  name  of  Woodcock,  who  is  post- 
master at  Gloucester,  speaks  of  the  great  confidence 
the  deceased  had  in  Mr.  Chadborn.  He  says, 
*^  You  know  he  is  my  lawyer,  and  makes  me  no 
charges ;  I  shall  remember  him  for  it  I  cannot 
depose  tliat  I  have  heard  the  deceased  say  that  Mr. 
Chadborn  would  be  his  principal  l^atee  or  his 
esecutor,  although  it  was  my  opinion  that  Mr. 
Chadborn  would  be  so."  He  expected  that  he 
would  be  the  executor,  and  would  be  the  principal 
legatee  in  the  will ;  but  there  is  nothing  precise  in 
this  declaration.  It  is  much  too  general  and  inde- 
finite to  satisfy  the  Court  that,  even  supposing  these 
declarations  had  been  made  after  the  date  of  the 
will,  they  had  any  reference  to  the  papers  of  the 
second  and  third  of  December. 

Then  another  conversation  takes  place  in  1833, 
with  respect  to  a  part  of  his  property,  which  there 
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was  a  dispute  about,  called  Wood's  Mill.  In  con-  1839. 
sequence  of  some  claim  made  by  a  person  of  the  hi^ry  te^. 
name  of  Bowden,  some  difficnlty  as  to  the  title 
arose,  and  he  says  that  he  urged  the  deceased  to 
make  his  will,  or  his  money .  would  be  spent 
amongst  lawyers,  which  he  would  not  like,  and  the 
deceased  expressed  immediate  assent  to  that  obser- 
vation. (But  unfortun^ately  it  does  so  happen  that, 
in  this  caise,  whether  the  deceased  liked  it  or  not,  a 
large  portion  of  the  property  will  be  spent  for  the 
benefit  of  the  lawyers.)  He  says,  *'  he  desired  me 
to  send  for  Chadbom,  and  we'll  see  if  we  can't 
cut  him  out  of  it,"  referring  to  Mr.  Thomas  Wood ; 
who  Mr.  Thomas  Wood  is  does  not  exactly  appear. 
I  think  it  is  not  improbable  that  that  led  to  the 
execution  of  a  certain  deed,  which  appears  to  have 
been  burnt  after  the  death  of  the  deceased  by  Mr. 
Ghadborn,  as  it  is  suggested,  under  tlie  advice  of 
Mr.  Phillpotts. 

Now,  in  the  month  of  March,  1835,  Mr.  Samuel 
Hitch,  a  surgeon  of  one  of  the  hospitals,  has  a  con- 
versation with  the  deceased,  in  which  he  adverts  to 
Mr.  Ghadborn  as  being  a  very  good  man,  that  he 
never  charged  him  anything  for  law  business ;  that 
he  had  sold  some  land  for  him  for  a  thousand 
guineas  an  acre,  which  his  father  had  bought  for  a 
few  pounds.  So  far  as  that  goes,  there  is  no  recog- 
nition whatever  of  the  will.  In  March  1836,  how- 
ever, he  says  there  was  a  conversation  relating  to 
his  farm,  with  reference  to  some  alteration  of  his 
rent,  in  consequence  of  some  expense  he  had 
incurred,  the  deceased  referred  him  to  Mr.  Ghad- 
born :  he  said,  ^^  I  must  consult  his  Honour;  that  it 
would  be  all  his  Honour's ;  that  his  Honour  would 
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be  a  great  man  some  day ;  but  he  never  made  any 
more  specific  declarations  as  to  who  were  to  be 
the  principal  legatees  and  executors/'  That  was 
what  occurred  upon  this  occasion;  to  be  sure, 
nothing  can  be  more  loose  and  indefinite,  when  it 
is  attempted  to  sustain  the  actual  dispositions  con* 
tained  in  the  paper  which  is  headed  **  Instructions 
for  a  Will/' 

Again,  he  says,  in  November,  1834,  he  referred 
him  to  Mr.  Chadbom  about  a  farm,  and  at  Christ* 
mas,  1834,  this  witness  has  a  conversation  with 
him  with  respect  to  a  report,  which  was  prevalent 
in  Gloucester,  as  to  the  deceased's  intention  to 
devise  bis  farms  to  his  several  tenants ;  that  upon 
that  occasion,  he  told  the  deceased  what  he  heard, 
and  the  deceased  said,  ^*  Aye,  aye,  you  be  a  nice 
man-*^people  will  say  anything — I  have  made 
my  will — his  Honour  knows  all  about  it — it  is  all 
his  Honour's/'  This  circumstance  can  have  no 
effect.  It  would  tend  to  show,  not  that  he  had 
given  his  property  to  these  four  gentlemen,  but  that 
he  had  given  all  his  property  to  Mr.  Chadborn. 
It  is  clear,  however,  that  the  deceased's  intention 
was  to  get  rid  of  the  solicitation  of  Mr.  HUeh  to 
have  some  allowance  made,  in  consequence  of  the 
money  he'  had  expended  in  the  repairs  on  his  farm. 
That  is  proved,  by  the  evidence  in  the  case,  to  have 
been  the  usual  course  pui'sued  by  the  deceased, 
who  was  extremely  glad  to  avoid  any  references  of 
that  kind  which  were  made  to  him.  He  goes  on  to 
state  that,  in  the  month  of  March,  1836,  he  re- 
quested him  to  abate  a  year's  rent:  *'  He  referrred 
me  to  Mr.  Chadborn,  and  he  said,  go  and  talk  to 
my  friend  Chadborn  about  it ;   he  may  do  us  he 
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likes  about  it;''  and  he  was  desired  to  pay  his  rent       1839. 
to  Mr.  Chadbom,     This  only  ishows  that  the  col-  Hilary  Term 
lecting  part  of  his  rent  and  the  managemient  of  his 
property  were  given  to  Mr.  Chadbom^  and  that  he 
acted  as  an  agent  for  him. 

In  the  month  of  April,  1836,  it  appears  there 
was  a  year's  rent  abated ;  that,  upon  that  occasion, 
he  had  a  conversation  upon  the  subject  of  his  farm, 
and  particularly  a  coppice  .called  the  Ash  Coppice, 
which  was  a  part  of  it ;  that  he  was  in  conference 
with  the  deceased  about  an  hour  respecting  it ;  that 
he  talked  about  coming  to  see  it  in  the  following 
summer,  and  then  he  goes  on  to  say,  ^^  I  must  talk 
to  his  Honour  about  it — it  would  be  all  his  Ho- 
nour's;" but  he  did  not  say  who  were  to  be  his 
executors.  This  evidence  shows  that  the  deceased 
was  not  making  any  sincere  declaration  of  what  he 
had  done  in  his  will;  but  he  said  that,  amongst 
other  persons  who  were  to  be  benefited,  or  rather, 
not  amongst  other  persons,  but  that  the  person  who 
was  to  have  the  sole  benefit  was  to  be  Mr.  Chad- 
born,  that  ^'  it  would  be  all  bis  Honour's." 

Therefore,  so  far  as  these  declarations  have  gone 
hitherto,  there  cannot  be  derived  from  them  any- 
thing to  support  the  disposition  contained  in  these 
papers.  Still  less  do  they,  prove  that  it  was  ever 
the  intention  of  the  decased,  when  he  executed  the 
paper  of  the  3d  of  December,  that  the  other  paper 
of  the  2d  of  December  should  form  a  part  of  his 
wilL  Nothing  can  be  so  wide  of  the  mark  as  these 
declarations  are  of  that  fact.  They  refer  to  pei'sons 
who  were,  as  he  said,  to  have  the  whole  of  bis  pro- 
perty, which  was  by  this  will  to  be  equally  shared 
by  them  with  other  perdons,  and  they  have  nothing 
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Hilary  Term.  papcF,  headed  **  Instructions  for  his  Will/* 

There  is  another  witness,  of  the  name  of  -  Sutton, 
a  respectable  gentleman,  who  came  to  reside  at 
Gloucester,  in  the  year  1830 ;  and  who  appears  to 
have  been  upon  very  intimate  terms  with  the 
deceased.  He  says,  the  deceased  entertained  a 
high  respect  for  Mr.  Osborne,  who  was  an  assistant 
in  his  business  for  between  thirty  and  forty  years, 
and  that  he  often  expressed  himself  in  terms  of  high 
approbation  of  him,  saying,  ^^  Jacob  is  an  honest 
man,  and  I  will  leave  everything  to  him."  That 
is  a  strange  declaration  to  make,  for  he  had  about 
the  same  period  of  time  intimated  to  those  other 
persons  that  it  would  be  all  his  Honour's, — ^that  is, 
Mr.  Ghadborn's ;  that  Mr.  Chadbom  or  that  Mr, 
Alderman  Wood  would  have  the  greater  part  of  his 
property.  But  Mr.  Sutton  states  that  he  said, 
**  Jacob  is  an  honest  man,  and  I  will  leave  every- 
thing to  him ;""  and  he  frequently  repeated  those 
expressions  within  the  last  two  years  of  his  life, 
that  is,  from  1834  to  1836, — ^that  he  would  leave 
everything  to  Mr.  Osborne.  Now,  to  be  sure,  if 
this  had  any  reference  to  this  paper,  by  which  he 
has  left  his  property  to  four  individuals,  it  would 
show  at  least  that  he  did  not  recognize  it  as  an 
existing  intention,  but  that  he  meant  to  alter  it, 
and,  at  all  events,  that  he  meant  to  leave  every- 
thing to  Mr.  Osborne,  and  not  to  Mr.  Chadborn, 
Mr.  Surman,  and  Mr.  Alderman  Wood. 

Upon  the  13th  article,  he  says,  that  he  very 
often  mentioned  Mr.  Surman.  ^^  He  spoke  of  him 
in  terms  of  regard,  that  is,  in  the  manner  in  which 
the  deceased  was  wont  to  express  regard.     He  said 
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that  he  (Surman)  was  his  nearest  relation  by  the  ^^^* 
women's  side,  but  that  he  never  heard  him  express  "  p^J^^otlu** 
his  testamentary  intentions  respecting  him ;  that 
he  was  too  guarded  for  that.'*  Now,  I  am  at  a  loss 
to  understand  what  this  gentleman  means,  he 
having,  with  respect  to  Mr.  Osborne,  declared  that 
he  would  leave  him  everything,  but  that,  with 
respect  to  Mr.  Surman,  he  was  too  guarded  for 
that.  I  do  not  understand  why  he  should  be  cau- 
tious in  mentioning  his  intentions  with  respect  to 
Mr.  Surman,  when  he  declared  them  so  fully  with 
respect  to  Mr.  Osborne.  But  be  that  as  it  may, 
there  is  some  misunderstanding  on  the  part  of  this 
gentleman,  in  giving  this  deposition.  He  could 
not  have  meant  to  say  that  he  was  too  guarded  to 
express  his  testamentary  dispositions  with  respect 
to  Mr.  Surman,  when  he  had  declared  it  so  fully 
with  respect  to  Mr.  Osborne.     It  is  immaterial. 

But  now  we  <!ome  to  something  which  is  much 
more  definite,  and  much  more  important,  vrith 
respect  to  the  period  in  which  the  declaration  was 
made.  .  He  says,  upon  the  39th  Article,  that  in  the 
month  of  December,  1834,  the  deceased  com- 
plained that  his  bank  deposits  were  diminishing, 
although,  as  he  said,  there  was  plenty  of  property 
to  secure  all  his  customers,  as  he  had  proved  by  a 
letter,  stating  the  property  of  which  he  was  pos- 
sessed, and  entering  into  some  particulars  of  the 
manner  in  which  that  property  had  been  acquired. 
He  could  not  understand  why  this  diminution  of 
the  deposits  took  place.  Mr.  Sutton  says,  ^*  I 
reminded  him  that,  unless  the  public  mind  was 
satisfied  that,  in  the  event  of  his  death,  their 
moneys  would  be  immediately  receivable,  it  would 
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follow  that  his  banking  business  must  diminish, 
'*  notwithstanding  the  security  which  his  large  pro- 
perty afforded/'  He  says,  that  upon  the  first  of 
December,  1834,  he  was  at  the  deceased's  house, 
and  had  upon  the  occasion  some  conversation  with 
Mr.  Surman  upon  the  propriety  of  the  deceased 
making  his  will.  Mr.  Surman  said  they  were 
anxious  that  he  should  make  his  will ;  and  that, 
upon  that  occasion,  he  proposed  to  Mr.  Sutton  to 
speak  to  the  deceased  about  it,  and  that  accord- 
ingly, at  six  o'clock  upon  the  same  day,  he 
called  upon  the  deceased,  and,  entering  into  con- 
Tersation  with  him,  he  told  him  that  he  thought  it 
was  high  time  that  his  will  should  be  made:  he 
says,  '^  Aye,  aye,  I  must;''  upon  this  he  dropped 
the  subject,  and  soon  after  took  his  leave.  He  says 
he  made  a  note  of  this  visit  on  the  2d  of  December.. 
Upon  the  4th  of  December,  he  says,  *^I  again 
called  on  the  deceased,  and  going  with  him  into 
his  parlour,  I  reverted  to  the  subject  of  making  his 
will,  rather,  as  I  believe,  hinting  at  it  than  men- 
tioning it  in  direct  terms;  the  deceased  rapidly 
comprehended  me,  and  said,  ^'  I  have  settled  my 
affairs— my  debts  will  be  paid  when  I  die.'  "  That 
is  the  expression  which  the  deceased  made  use  of. 
Now,  how  does  this  recognize  anything  in  the 
shape  of  paper  (A)?  It  might  be  said  to  be  a 
recognition  of  paper  (B),  which  had  been  executed 
on  the  3d  of  December,  but  how  is  it  to  have  refe- 
rence to  paper  (A),  which  is  ^^instructions?"  Does 
that  go  to  prove  that  it  was  his  intention  that  this 
paper  should  form  part  of  his  will  ? 

What  is  the  impression  made  upon  the  mind  of 
Mr.  Sutton  ^    it  was  said  that  the  impression  upon 
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the  mind  of  the  witness  is  nothing,  that  the  Court       ^999. 
only  wants  to  know  what  the  deceased  said ;  but  ^*i:^;^„I"« 
unfortunately  the  Court  <^an  scarcely  ever  get  from 
witnesses  the  precise  words  made  use  of  upon  par- 
ticular occasions.    He  says,  '^  The  impression  made 
upon  my  mind  was  too  powerful  to  be  forgotten.    It 
struck  me  as  remarkable  that  he  did  not  say  that 
he  had  made  his  will ;  he  only  said  that  he  had 
settled  his  afiREtirs,  an  expression  which/'  he  says, 
"  struck  me  forcibly."     He  goes  on  to  state,  "  The 
impression  made  on  my  mind  by  what  the  deceased 
said  on  the  fourth  of  December,  namely,  '  I  have 
settled  my  affairs,  my  debts  will  be  paid  when  I 
die,'  was  that  he  had  not  made  a  wiU,  that  is,  a  will 
by  which  he  had  bequeathed  his  property  in  the 
way  of  legacy,"     Therefore,  there  is  here  no  recog- 
nition of  this  will  of  the  second  of  December,  but 
only  a  general  recognition  that  he  has  made  his 
will^  and  that  his  debts  will  be  paid  when  he  dies, 
which  is  as'  well  satisfied  by  the  will  of  the  third  of 
December  as  it  would  be  by  reference  to  that  of 
the  second.     I  do  not  think,  therefore,  that  the  evi- 
dence of  Mr.  Sutton  goes  further  than  to  show  that, 
at  this  time,  the  deceased  declared  to  him  that  he 
had  settled  his  affairs,  and  that  the  debts  would  be 
paid ;  and  this  with,  direct  reference  to  the  cause 
which  had  led  to  the  diminution  of  the  deposits  in 
his  banking  <;oncern,  namely,  the  apprehension  that 
if  it  was  known  that  he  had  not  made  his  will,  some 
apprehension  might  be  entertained  that  the  money 
would  not  be  forthcoming  at  his  death. 

But  the  witness  principally  relied  upon  is  a  gen^ 
tleman  of  the  name  of  Stevens^  a  paper  manufac- 
turer, in  partnership  with  his  father,  who,  in  the 
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month  of  June«  1835,  had  a  conversation  with  the 
deceased  respecting  his  affairs  generally ;  and  be 
states  that,  in  the  course  of  conversation,  Mr.  Chad- 
bom  was  alluded  to,  and  the  deceased  said  that  he 
had  been  his  attorney,  and  that  he,  Mr.  Stevens^ 
was  recommended  by  the  deceased  to  employ  him 
as  his  solicitor.  The  deceased  said,  *^  Mr.  Chad- 
born  is  my  attorney  ;  he  has  done  my  business  for 
many  years,  and  has  not  charged  me  anything." 
Upon  thife  I  said,  "  You  ought  to  remember  your 
friend,  and  put  him  in  a  corner  of  your  will ;"  to 
which  the  deceased  answered,  '^  Aye,  that  I  have," 
or  "  that  I  will.*'  The  recollection  of  the  witness 
does  not  serve  him  to  that  extent  whether  it  was 
**  I  have,"  or  **  I  will,  put  him  in  a  comer  of  my 
will ;"  that  being  in  the  month  of  June,  1835,  after 
the  date  of  the  will.  That,  however,  is  very  imma- 
terial ;  it  is  a  very  loose  and  a  very  equivocal  de- 
claration of  the  deceased,  not  recognizing  the  con- 
tents of  the  will,  or  the  amount  of  benefit  to  be 
conferred  upon  Mr.  Chadbom,  but  only  that  he  had 
or  would  put  him  in  a  corner  of  his  will. 

But  the  declaration  upon  which  the  greatest  re- 
liance has  been  placed  is  to  this  effect : — ^The  wit- 
ness deposes,  that  early  in  the  month  of  September, 
1835,  either  the  fourth  or  the  sixth  of  that  month, 
in  consequence  of  a  report  that  the  deceased  had 
not  made  his  will,  he  said  to  him  that  he  ought  to 
satisfy  people  that  he  had  made  a  will.  That  he 
went  in  consequence  of  a  communication  between 
him  and  his  father  as  to  the  probability  of  the 
money  being  paid  at  the  deceased's  death,  and  he 
went  with  a  letter  from  his  father  authorizing  him 
to  withdraw  the  balance  from  the  deceased's  hands, 
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He  says,  that  he  told  the  deceased  that  he  ought  to  Hilary^Tmh 
satisfy  him  upon  that  point  The  answer  of  the 
deceased  was  this — **  I  respect  your  father  very 
highly ;  do  you  tell  your  father  that  1  have  made  a 
will,  and  that  I  have  left  my  property  to  four  in- 
dividuals," or  to  "four  good  men/'  Now  here  he 
is  coming  nearly  to  the  contents  of  this  paper  of  in- 
structions; he  does  not  name  the  whole  of  those 
four  gentlemen,  but  he  says,  **  they  are  my  execu- 
tors, and  they  will  pay  you  and  your  father,  and 
every  one  else,"  or  words  to  that  effect.  The  de* 
ceased,  as  of  his  executors,  said,  ^^  two  of  them  are 
Alderman  Wood  and  Jacob." 

Now,  that  certainly  does  go  pretty  precisely  to 
the  contents  of  the  will.  But  it  must  be  recollected 
that  it  is  a  declaration  standing  alone,  the  only  one 
made  to  any  of  the  witnesses  in  which  a  reference 
is  made  to  four  persons,  as  sharing  in  his  property, 
and  with  reference  to  an  expression  which  is  made 
use  of,  and  which  is  said  to  have  fallen  from  the 
deceased  at  the  conclusion  of  that  conversation, 
when  he  said,  "  two  of  them  are  Alderman  Wood 
and  Jacob ;  I  am  much  more  composed  in  mind 
since  I  have  settled  my  affiiirs;"  I  think  that  is 
hardly  referable  to  a  will  which  had  been  made  in 
December,  1834,  this  taking  place  some  nine  or  ten 
months  after,  namely,  in  the  month  of  September, 
1835.  I  cannot  but  think  that  there  is  some  reason 
to  suppose  that  the  deceased,  in  the  intermediate 
time,  was  referring  to  some  other  document  which 
he  had  made.  It  was  a  much  more  natural  ob- 
servation to  be  made  by  him  with  reference  to  an 
*  instrument  recently  executed,  than  to  one  made 
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1839.  nine  or  ten  months  before.  And,  supposing  that 
Hilary  TpnM.  the  deceased  was  at  the  time  contemplating  any  dis- 
position of  his  property  different  from  that  which 
he  had  made  by  this  former  paper,  then  this  de- 
claration, that  he  .was  much  more  composed  in  mind 
since  he  had  settled  his  affairs,  would  have  much 
more  direct  reference  to  that  than  to  a  paper  which 
was  made  nine  or  ten  months  before.  Considering 
the  report  which  prevailed,  that  he  had  not  made 
his  will,  and  the  dedire  which  he  had  to  satisfy  per- 
sons that  he  had,  and  that  their  money  would  be 
forthcomiug,  and  that  persons  were  appointed  who 
would  pay  any  demands  upon  his  house,  this  does, 
I  think,  rather  look  like  an  endeavour  to  get  rid  of 
importunity,  and  to  satisfy  the  minds  of  his  cus- 
tomers, without  acknowledging  any  direct  and 
positive  act  as  having  been  done,  by  which  that 
object  could  be  accomplished ;  and  I  think  it  does 
not  at  all  necessarily  support  the  supposition  that 
he  had  given  his  property  to  the  executors  for  their 
own  use  and  benefit,  but  that  he  had  given  the 
management  of  his  property  to  persons  who  would 
pay  his  debts  after  his  decease,  and  satisfy  any  de* 
mands  upon  his  house.  This  is  a  single  declara- 
tion, whatever  may  be  the  effect  of  it,  made  by  a 
man,  evidently  an  insincere  man,  wishing  to  lead 
persons  to  believe  that  everything  was  done  that 
was  necessary  for  their  benefit  and  advantage.  It 
was  observed  by  the  counsel,  in  arguing  this  case, 
that  even  what  he  had  done  was  rather  with  refer- 
ence to  his  own  convenience  and  his  own  profit  than 
with  a  desire  to  beuefit  those  to  whom  he  was  speak* 
ing ;  and  it  is  impossible  to  place  such  reliance 
upoq  the  evidence  of  one  single  witness,  under  these 
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establish  this  paper  as,  in  the  opinion  of  the  de-  HiLiRvXiaM. 
ceased,  an  existing  and  operative  document,  form- 
ing part  of  his  will. 

There  are  some  other  declarations  which  are  of 
minor  importance.  Those  to  which  I  have  referred 
are  the  great  strength  of  the  case  on  the  part  of  the 
executors.  These  are  the  declarations  upon  which 
they  most  rely  for  the  establishment  of  their  case, 
for  the  paper  itself  does  not  purport  to  have  any 
other  connected  with  it  as  forming  part  of  itself. 
The  evidence  negatives  the  publication  of  this  paper 
as  part  of  the  will,  and  therefore  it  is  only  by  de- 
clarations and  by  recognitions  that  they  can  esta- 
blish that  case  which  they  have  set  up,  namely, 
that  paper  (A)  is  entitled  to  probate,  as  forming  part 
of  the  will  of  the  deceased. 

In  the  month  of  March,  1836,  Mr.  Need^  who 
was  a  tenant  of  the  deceased,  enters  into  conversa- 
tion with  him,  apparently  for  the  purpose  of  elicit- 
ing his  intentions  with  respect  to  the  disposal  of  his 
property  after  his  death.  Now,  it  is  remarkable 
that  Mrs.  JOavis^  Mrs.  Timhrell^  and  Mrs.  Williams y 
all  make  these  inquiries  of  the  deceased,  and  the 
deceased  answers  them  without  the  least  hesitation 
and  reserve — such  a  person  will  have  a  part,  and 
another  person  will  have  a  part.  There  was  no 
concealment  on  the  part  of  the  deceased,  and  it  is 
extraordinary  that  if  these  declarations  were  made 
to  these  parties  there  should  be  any  doubt  whether 
the  deceased  had  made  his  will  or  not,  for  his  ob- 
ject was  to  let  the  world  know  that  he  had  made  a 
disposition  of  his  property.  Mr.  Need  goes  on  to 
say,    '*  I  asked  him  in  so  many  terms  whsit  he 
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meant  to  do  witli  his  landed  property  ;'' — Mr.  Need 
was  his  tenant ;  I  presume  that  he  had  heard  some 
intimation  that  he  might  have  some  part  of  that 
property  which  he  occupied,  **  as  I  had  heard  that 
some  of  his  tenants  were  to  have  some  part  of  it,  I 
said  that  I  hoped  that  he  would  leave  it  so  as  to  do 
good  ;'*  and  the  observation  which  the  deceased 
makes  is  this,  so  late  as  the  month  of  March,  1836^ 
a  very  short  period  before  his  death, — that  Mr. 
Surman  would  have  part  of  it,  and  Mr.  Chadbom 
would  have  part  of  it ;  Mr.  Chadborn  had  done  his 
law  business  for  many  years,  and  that  he  supposed 
that  he  must  leave  him  part  of  his  property.  The 
deceased  spoke  in  praise  of  Mr.  Chadborn  and  Mr. 
Surman,  and  said  he  would  have  part  of  his  pro* 
perty.  That  is  the  utmost  extent  to  which  this 
gentleman  goes,  that  he  would  have  part  of  his 
property. 

These  are  the  principal  declarations  and  supposed 
recognitions  of  this  will  which  are  spoken  to  by  the 
witnesses  examined  on  the  part  of  the  executors ; 
and  it  appears  to  me  that  they  fall  infinitely  short 
of  that  which  the  law  would  require,  to  repel  the 
presumption  arising  from  the  execution  of  a  paper 
of  posterior  date  to  that  of  the  instructions  for  it. 

Some  witnesses,  however,  examined  by  the  pro- 
pounders  of  the  codicil,  speak  to  certain  declara- 
tions made  by  the  deceased.  One  of  them  is  Mr. 
Stanley,  who,  in  the  spring  of  the  year  1 835,  has  a 
conversation  with  the  deceased  on  the  subject  of  his 
will.  He  tells  him  that  he  has  made  his  will,  and 
that  his  business  would  be  carried  on  by  those  in 
the  shop.  The  question  was, — How  is  the  business 
to  be  conducted  ?     How  am  I  to  assure .  my  cus- 
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order  to  prevent  a  farther  diminution  of  the  amount  Hitary  Tkhm' 

of  deposits  ?    Accordingly  he  says,  "  My  business 

will  be  carried  on  after  my  death  by  Surman  and 

by  Jacob.''    No  allusion  is  made  to  Mr.  Chadborn 

or  to  Mr.  Alderman  Wiood,  as   being  executors, 

either  for  their  own  benefit  or  for  the  purpose  of 

carrying  on  the  business,  but  Surman  and  Jacob 

are  the  two  persons  who  he  says  are  to  carry  on 

the  business. 

Again,  there  is  a  person  of  the  name  of  Webb^ 
who  states  a  conversation  with  the  deceased,  a 
week  before  his  death ;  that  he  said  to  the  deceased, 
meeting  him  in  the  garden,  *'  Sir,  I  have  heard 
that  you  have  made  your  will,  and  given  all  your 
property  to  three  or  four  persons."  The  observa- 
tion which  the  deceased  makes  is,  '^  Who  told  you 
so?" — He  does  not  say  that  he  had  done  so; — 
''  Well,  if  I  go  first,  I  think  you  will  find  that  I 
have  given  satisfaction ;"  and  that  is  the  utmost 
extent  to  which  that  declaration  goes.  He  merely 
says  that  there  was  a  general  impression  at  his 
death  that  he  had  left  his  property  to  those  four 
eiecutors,  and  very  probably  it  was  so ;  for  it  was 
the  interest  of  the  executors  that  that  report  should 
obtain  as  much  circulation  as  possible. 

I  have  already  adverted  to  the  evidence  of  Mr. 
Daniel  Smith,  with  respect  to  the  probability  of  a 
disposition  in  favour  of  those  persons.  Mr.  Smith 
does  not  speak  to  anything  like  a  recognition  of 
these  papers.  He  says,  that  the  deceased  possessed 
great  confidence  and  regard  for  Mr.  Osborne  and 
Mr.  Surman  y  and  also  Mr.  Alderman  Wood  and 
Mr.  Chadborn,  and  that  he  was  not  surprised  that 
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1839.      he  had  left  his  property  to  those  four  iadiuiduals, 
Hilary  tkrm.  but  that  he  was  surprised  that  he  had  left  all  to 

Feb.  20th.         -  i       '       .  .      .  »  n 

them  ;  and,  considenng  the  vast  extent  of  property 
of  which  he  was  possessed,  it  must  have  been  a 
matter  of  surprise  to  the  inhabitants  of  Gloucester 
that  he  should  have  lei);  the  whole  of  his  property 
to  them. 

Then  Mr.  Charleton,  the  master  of  the  61ue*coat 
School  of  Gloucester,  also  speaks  of  what  was  the 
impression  at  Gloucester,  that  it  was  considered 
extremely  probable  that  Mr.  Chadbom  would  be- 
nefit considerably  under  the  will  of  the  deceased. 
"  It  certainly  would  have  very  much  surprised  me 
if  he  had  made  a  will  without  therein  giving  some 
considerable  benefit  to  Mr.  Chadborn." 

These  appear  to  me  to  be  the  only  declarations 
which  can  by  any  possibility  be  considered  as 
affording  a  ground  for  suggesting  that  this  paper 
(A)  was  recognized  by  the  deceased  as  an  existing 
and  operative  instrument.  Now  it  is  to  be  ob- 
served, with  respect  to  all  these  conversations,  that, 
with  one  exception  only,  be  never  mentions  all  the 
executors  together.  Sometimes  it  is  that  Mr. 
Chadbom  is  to  have  it ;  sometimes  *  ^  Chadbom  and 
the  Alderman;'*  sometimes  *^John  and  Jacob;" 
that  is,  Mr.  Surman  and  Mr.'Osbome;  sometimes 
that  it  is  **  all  his  Honour's ;"  sometimes  that  **  Mr. 
Chadbom  would  have  the  greater  part  of  his  pro- 
perty ;"  sometimes  it  is  that  **  Mr.  Alderman  Wood 
and  Mr.  Chadbom  are  to  have  the  main  of  the 
property ;  they  two  are  my  executors ;"  and  at 
other  times  that  ^'  Mr.  Surman  would  have  part  of 
the  property,  and  Mr.  Chadborn  part."  They  are 
all  loose  and  very  vague   declarations,  with  the 
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exception  of  that  one  made  to  Mr.  Stevens,  which       1889. 
is  more  precise  and  definite,  but  still  not  sufficient  Hii.aryTebm. 

.  ^.   -  .     ,  .  .  .  Feb.20ili. 

to  satisfy  my  mind  as  amountmg  to  a  recognition       — 
of  that  papetr  as  a  subsisting^  instrument.  t^d  oX«, 

These,  and  the  rest  of  the  declarations  in  the  goodL"«. 
case,  appear  to  me  to  show  rather  that  the  deceased  JJ'JJ*';^ 
had  not  made  up  his  mind  as  to  the  appointment  of  ««< 
executors,  or  the  final  disposition  of  his  property. 
They  show  that  his  mind  was  vacillating ;  that  he 
was  weighing  what  was  right  and  proper  to  be 
done ;  that  he  found  a  great  difficulty  in  determin- 
ing how  to  dispose  of  that  vast  property  which  he 
possessed,  which  weighed  upon  his  mind  and  pre- 
vented his  making  his  will  in  1831,  1832,  and 
1833,  when  he  was  in  communication  with  Mr. 
Horner,  the  clerk  of  Mr.  Chadbom.  The  pro- 
perty^, he  said,  was  so  large  that  he  did  not  know 
what  to  do  with  it,  and  upon  that  occasion  he 
oflTered  his  sister  a  part  of  his  property ;  and  there 
seems  no  reason  why  the  same  difficulty  which 
then  existed  in  his  mind  should  not  have  prevailed 
up  to  the  time  of  his  death,  and  thus  have  pre- 
vented him  from  making  a  final  disposition  of  his 
property.  It  is  plain  that,  in  1832  and  1833,  he 
had  not  made  up  his  mind  that  the  bulk  of  his 
property  should  go  to  the  persons  whom  he  named 
as  his  executors,  though  he  might  intend  to  give 
them  considerable  portions  of  it,  to  provide  hand- 
somely for  them,  but  still  the  very  extent  of  the 
property  was  that  which  induced  hesitation,  and 
made  him  unwilling  to  execute  his  will. 

It  appears  also,  in  the  evidence  of  Mr.  Highamy 
a  very  respectable  witness,  who  has  been  produced 
upon  the  oandidit,  that  he  urged  the  deceased  to 
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M^J^"  J™-  put  it  off  upon  the  ground  that  he  had  lost  two 
wills,  and  that  when  he  found  his  will  he  would 
make  another.  It  appears  that  he  required  to  be 
urged  on  to  make  a  disposition  of  his  property ;  he 
could  not  finally  make  up  his  mind  how  to  do  it ; 
he  vacillated  from  day  to  day  as  to  the  manner  in 
which  it  should  go  ;  and  if  instructions  were  given 
on  the  2d  of  December,  it  is  impossible,  from  the 
manner  in  which  the  transaction  was  conducted,  to 
have  any  explanation  of  what  passed  between  him 
and  Mr.  Chadborn,  because  Mr.  Chadbom  was  the 
writer  of  the  instruments,  both  of  the  2d  and  of  the 
3d  of  December, 

Therefore  I  am  not  satisfied  in  my  own  mind 
that  the  deceased  did  intend  that  this  paper  of  the 
2d  of  December  should  form  any  part  of  his  will ; 
still  less  am  I  satisfied  that  the  presumption  arising 
from  his  having  executed  a  subsequent  will  dis- 
posing of  the  whole  of  his  property  is  repelled ;  nay, 
I  am  very  much  inclined  to  think  that  all  the  cir- 
cumstances, when  taken  together,  rather  fortify 
than  weaken  the  presumption  of  law,  namely,  that 
the  execution  of  a  will  of  later  date  does  supersede 
the  instructions  for  that  will.  Nor  do  I  think  at  all 
that  the  case  of  the  executors  is  strengthened  by 
-the  means  which  have  been  resorted  to  to  facilitate 
the  obtaining  probate  of  this  paper.  It  argues  in 
niy  mind  a  diffidence  of  their  own  case.  It  shows 
that  they  did  not  dare  to  trust  to  the  cross-examina- 
tion of  the  witnesses  as  to  the  publication  of  the  will 
at  the  time  of  the  execution.  It  shows  that  their 
feeling  was,  that  though  it  might  have  done  very 
well  to  have  trusted  to  the  evidence  of  those  wit- 
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nesses  in  the  deposition  in  chief,  coupled  with  the 
appearance  of  the  papers,  yet  that  they  had  a  diffi- 
dence in  their  own  case,  by  attempting  to  fortify  it 
by  an  alteration  in  the  condition,  character,  and 
situation  of  these  papers  at  that  period  of  time, 
without  any  communication  with  the  deceased,  and 
when  communication  with  him  was  rendered  im- 
possible. 

Upon  this  part  of  the  case,  therefore,  I  am  of 
opinion  that  the  executors  have  failed  in  establish- 
ing paper  (A)  as  a  part  of  the  testamentary  disposi- 
tions of  the  deceased;  I  consequently  pronounce 
against  the  validity  of  that  paper.  Paper  (B) 
depends  on  very  different  considerations.  That 
paper  is  proved  to  have  been  the  act  of  the  deceased. 
It  is  proved  to  have  been  executed  by  him  after 
having  twice  carefully  perused  it.  It  is  executed 
by  him,  and  is  found  in  bis  own  custody,  in  his 
own  possession;  that  paper,  therefore,  would  be 
entitled  to  probate,  if  it  were  not  that  at  present 
there  are  no  parties  before  the  Court  who  have  an 
interest  in  propounding  it,  because  the  whole  inte- 
rest of  the  executors  depends  upon  the  establish- 
ment of  the  paper  of  instructions  of  the  2d  of 
December ;  and  as  the  Court  is  of  opinion  that  that 
paper  cannot  be  supported  as  part  of  the  will  of  the 
deceased,  the  interest  of  the  executors  is  disposed 
of,  and  there  is,  therefore,  no  person  who  has  an 
admitted  interest  before  the  Court,  who  is  entitled 
to  propound  that  paper,  or  who  would  l)e  entitled 
to  have  administration  with  the  will  annexed. 

It  is  true  that  the  interest  of  Mrs.  Groodlake  has 
been  admitted  by  the  executors ;  but  they  are  now 
no  longer  parties  to  the  cause.     The  admission 
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would  not  prejudice  Mr.  Hitchings^  and  Mr.  Hitch- 
ings  might  choose  to  deny  her  interest.  Mr. 
Hitchings  is  not  admitted  before  this  Court  as  the 
next  of  kin  of  the  deceased,  by  any  person  whatso- 
ever. He  is  admitted  as  contradictor  to  the  will 
by  the  executors,  but,  as  I  have  said,  they  are  no 
longer  parties — they  are  no  longer  interested  to 
sustain  that  opposition  to  this  paper  which  is  after- 
wards propounded  as  a  codicil.  It  does  seem  to  me 
that  the  Court  must  content  itself,  therefore,  with 
pronouncing  against  the  validity  of  paper  (A),  but 
that  it  must  withhold  any  expression  of  its  opinion 
with  respect  to  paper  (B).  It  is  not  necessary  that 
the  Court  should  pronounce  further  at  present. 

To  the  observations  I  have  made  there  is  one 
which  I  wish  to  add,  and  it  is  with  respect  to  the 
declarations  and  recognitions  of  the  paper,  as  made 
6y  the  deceased,  by  mentioning  all  four  of  the  ex* 
ecutors  at  one  time.  Now,  I  have  adverted  to  the 
evidence  of  the  witnesses  in  the  cause,  but  I  have 
not  adverted  to  the  answers  of  Mrs.  Goodlake.  I 
thought  that  it  would  be  more  convenient  to  reserve 
that  for  separate  observati<m,  because  I  do  not  in- 
tend to  lay  any  stress  whatever,  or  to  place  any 
reliance  upon  the  answers  of  Mrs.  Goodlake,  which 
have  been  made  in  this  cause.  It  is  true  that,  in 
addition  to  what  is  spoken  to  by  Mr.  Stevens,  as  to 
the  four  persons  named  as  executors,  Mrs.  Goodlake 
states,  that  upon  the  day  before  the  deceased's 
death,  having  come  to  attend  upon  him  in  conse- 
quence of  his  sickness,  that  is,  upon  the  Monday 
before  his  death,  she  had  some  conversation  with 
him  respecting  the  disposition  of  his  property,  and 
that  upon  that  occasion  he  referred  by  name  to  those 
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four  persons  as  those  who  were  likely  to  manage  his       'S^^^- 
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property,  speaking  of  them  in  terms  of  approbation,  Hilary  Term 
and  mentioning  all  their  names,  and  therefore  as 
recognising,  to  a  certain  extent,  at  least,  the  dis- 
position contained  in  this  paper  of  the  2nd  of  De- 
cember, J  834.  But,  as  I  have  already  said,  I  must 
decline  to  pay  any  regard  whatever  to  the  answers 
of  Mrs.  Goodlake^  as  against  any  other  party  but 
herself :  she  has  a  right,  if  she  thinks  proper,  to 
sacrifice  her  own  interest  by  making,  as  against 
herself,  admissions  to  any  extent  she  may  think 
proper ;  but,  under  the  circumstances  in  which  she 
stands  with  reference  to  these  proceedings,  I  cannot 
consider  her  in  any  other  light  than  as,  in  point  of 
&ct,  a  party  with  the  executors,  to  support  the  will 
propounded  by  them.  She  is,  undoubtedly,  in 
name  an  opponent;  but,  looking  at  the  circum- 
stances to  which  I  have  adverted  in  the  early  part 
of  my  observations,  and  looking  at  the  affidavit  oi 
Scripts,  as  attested  by  Mr.  Surman  Cox,  who  is 
the  solicitor  of  her  son,  Mr.  Surman,  in  these  pro* 
ceedings,  and  who  is  in  communication  with  the 
solicitor  for  the  other  parties  in  the  cause  on  behalf 
of  the  executors ;  looking  also  at  the  execution  of 
the  proxy  and  the  admission  of  her  interest,  without 
any  special  proxy  from  the  parties  authorising  such 
an  admission ;  looking  also  at  the  fact  that  she  has 
not  examined  a  single  witness,  or  addressed  a  single 
interrogatory  to  any  of  the  witnesses  who  have  been 
examined  in  the  cause, — I  say,  looking  at  all  the 
circumstances  in  the  cause,  I  am  of  opinion  that 
she  is  not  a  real  opponent  to  the  will.  It  was  said, 
in  the  coarse  of  the  ai^ument,  that  there  was  no 
doubt  that  she  had  a  fellow  feeling  with  the  execu* 
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Hilary  tmm.  Mv.  JohnKendolL  savs,  that  he  has  no  doubt  she  is 

Feb.  20th.  •  i  .         i     .  i 

not  opposing  the  executors  in  their  endeavour  to 
obtain  probate  of  this  will ;  I,  therefore,  consider 
her  as,  in  point  of  iact,  identified  with  the  execu- 
tors, and  therefore  I  cannot  place  any  reliance  upon 
her  answers, — ^not  meaning  at  all  to  say  that  she  is 
perjured  in  the  admissions  she  has  made,  but  de- 
.  clining  to  enter  into  the  inquiry  whether  she  has 
made  such  declarations  or  not — I  will  not  prejudice 
either  the  case  of  the  legatees  under  the  codicil  by 
any  declarations  she  may  have  made,  and  still  less 
will  I  prejudice  the  interests  of  Mr.  Hitchings,  the 
other  next  of  kin,  by  taking  her  answers  and  her 
admissions  as  operating  against  him.    To  admit 
the  answers  of  such  a  party  to  be  read  against  any 
other  individual  would  be  unjust.     There  is,  in 
point  of  fact,  no  means  by  which  the  real  truth  of 
what  did  occur  between  her  and  the  deceased  can 
be  elicited.     There  is  no  mode  of  cross-examina- 
tion  of  this  party  ;  she  is  taking  part  apparently  in 
opposition  to  the  will,  but  in  fact  she  is  supporting 
and  doing  all  she  can  to  serve  the  cause  of  the  ex- 
ecutors.    Under  these  circumstances,  therefore,  I 
am  disposed  to  say,  that  I  will  not  enter  into  any 
inquiry  as  to  what  those  declarations  which  were 
made  to  her  by  the  deceased  were,  or  what  effect 
they  ought  to  have.     I  reserved  these  observations 
to  the  latter  part  of  this  branch  of  the  case,  as 
affording  the  reason  why  I  have  not  adverted  to  it 
before  I  came  to  the  conclusion  to  which  I  have 
arrived  with  respect  to  the  validity  of  the  will. 

Having  thus  expressed  my  opinion  as  to  the  two 
papers  which  are  propounded  as  together  containing 
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the  remaining  part  of  the  case,  namely,  the  effect  of  ^'"«^  '^f^^ 
the  evidence  in  support  of  the  paper,  propounded 
as  a  codicil.  Its  contents  are  certainly  somewhat 
unusual  with  reference  to  the  amount  of  the  pro- 
perty disposed  of,  as  compared  with  codicillary  dis- 
positions in  other  cases ;  but  there  is  nothing  in 
the  codicil  so  startling  in  the  amount  of  the  be- 
quests, as  to  raise  any  great  degree  of  astonish- 
ment; because,  considering  the  situation  of  the 
<kceased,  how  distant  the  relations  were  who  had 
any  claims  on  his  property,  it  was  probable  that  he 
would  select  those  particular  friends  and  com- 
panions for  whom  he  had  the  greatest  regard.  The 
codicil  is  as  follows : — 


<4 


**  In  a  codicil  to  my  will,  I  gave  to  the  Cor- 
poration of  Gloucester  140,000/.  In  this  I 
wish  my  executors  would  give  60,000/.  more 
to  them,  for  the  same  purpose— as  I — have 
before  named.  I  wod  also  give  to  my 
friends,  Mr.  Phillpotts,  50,000/.,  and  Mr. 
Geo.  Council,  10,000/. ;  and  to  Mr.  Thomas 
Helps,  Cheapside,  London,  30,000/. ;  and 
Mrs.  Elizabeth  Goodlake,  mother  of  Mr. 
Surman,  and  to  Mr.  Tho.  Wood,  Smith- 
street,  Chelsea  ["  each''  interlined]  20,000/.; 
and  Sam  Wood,  Cleveland-street,  Mile  End, 
14,000/.;  and  the  latter  Gentn  Family, 
6,000/. ;  and  I  confirm  all  other  bequests, 
and  give  the  rest  of  my  property  to  the 
Execs,  for  their  own  interest. 

*' James  Wood.*' 

OknuMMter  City  Old  Bank^ 
••  July,  1835.'^ 
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Hilary  Term,  places  ,*  but  it  is  not  deficient  in  any  part  of  the 
writing.  The  amount  of  property  bequeathed  by 
it  is  two  hundred  and  ten  thousand  pounds,  and  the 
one  hundred  and  forty  thousand  pounds  it  recites  as 
having  been  given  to  the  Corporation  of  Gloucester 
by  a  former  codicil  (which  is  not  forthcoming), 
would  make  the  whole  three  hundred  and  fifty  thou- 
sand pounds, — a  very  lai^e  sum  undoubtedly,  with 
reference  even  to  die  deceased's  property,  being 
nearly  one-half ;  but  there  is  nothing  on  the  face  of 
the  paper  which,  in  this  respect,  should  render  it  a 
subject  of  suspicion.  It  is  very  possible,  if  another 
codicil  was  executed,  the  names  of  other  parties 
would  have  appeared  among  the  legatees — Mr« 
Higham,  for  instance,  the  omission  of  whose  name 
in  this  codicil  is  one  of  the  grounds  of  suspicion, 
in  respect  to  its  genuineness,  in  the  mind  of  Mr. 
Sutton.  But  there  is  no  trace  in  the  evidence  of 
such  a  codicil  having  been  executed ;  and,  there- 
fore, before  the  Court  can  enter  into  the  inquiry  by 
whom  that  codicil  was  destroyed,  it  must  be  satis- 
fied that  such  a  codicil  was  once  in  existence,  of 
which  there  is  no  proof  whatever,  beyond  what  ap- 
pears in  this  paper.  The  paper  itself  was  produced 
in -a  very  mysterious  manner.  It  was  sent  through 
the  threepenny  post  to  Mr.  Helps,  and  communi- 
cated to  the  executors  at  the  earliest  period.  And 
although  very  large  rewards  have  been  offered,  the 
writer  and  transmitter  of  the  letter  has  not  thought 
proper  to  come  forward.  The  case,  therefore, 
labours  under  a  burden,  which  it  is  difficult  to 
remove,  of  having  no  person  to  give  any  account  of 
its  execution  by  the  deceased.     The  letter  which 
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accompanies   the    paper  containB    undoubtedly   a       ^  ^^^' 
chare^e  against  some  person  or  other  of  a  most  atro-  hilihy  tkhm. 
cious  character,  namely,  an  attempt  to  bum  the 
paper,  along  with  others.     Who  are  the  persons 
alluded  to  in  this  letter  the  Court  has  no  means  of 
exactly  ascertaining ;  but  from  the  nature  of  the 
plea  given  in,  it  is  impossible  not  to  see  that  the 
executors,  or  some  or  one  of  them,  or  some  person 
or  persons  connected  with  them,  and  acting  under 
their  directions,  are  supposed  to  have  some  know- 
ledge, at  least,  of  the  alleged  destruction;  if  not 
themselves  the  immediate  agents.    The  Court  will 
not  stop  to  inquire  whether  or  not  it  is  in  a  can- 
celled state  ;  or  if  it  be  so,  whether  it  was  the  act  of 
the  testator  himself;  because  there  is  no  clue  to 
this  fact,  and  the  Court  must  be  satisfied,  in  the 
first  place,  that  the  paper  was  ever  executed  by 
him  ;  and  secondly,  if  it  was  so  executed,  how  it 
was  obtained  from  his  possession,  and  treated  so  as 
to  give  it  the  appearance  it  now  presents. 

The  testator  died  on  the  20th  of  April,  1836 ; 
the  large  property  he  possessed,  and  the  reports 
which  prevailed  in  Gloucester  as  to  its  disposition, 
created  a  great  sensation  and  interest  in  that  city ; 
a  great  number  of  inquiries  were  made  as  to  whe- 
ther there  were  any  other  testamentary  papers  dis- 
covered or  forthcoming.  On  the  receipt  of  this 
paper,  an  appointment  was  made,  and  it  was  com- 
municated by  Mr.  .Helps  and  Mr.  Wilde,  his  soli- 
citor, to  the  legal  advisers  of  the  executors,  Mr* 
King  and  Mr.  Phillpotts,  on  the  10th  of  June,  and 
it  was  deposited  in  the  Registry  of  the  Court  on  the 
I3th.  Mr.  King  and  Mr.  Phillpotts,  as  was  natu- 
ral, imuv^diat^ly  communicated  the  circumstance 
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to  the  execators,  who  met  in  London  on  the  13Ui, 

"f^b*20th"*'  ^*^^  ^®y  ^^  which  the  paper  was .  deposited  in  this 
Court,)  and  it  was  inspected  by  them^  The  same 
day,  a  communication  was  made  to  -the  Mayor  of 
Gloucester ;  and  another  letter  was  written  to  him 
on  the  17th  of  June;  and  advertisements  were 
inserted  in  the  papers,  offering  a  large  reward  (ten 
thousand  pounds)  for  the  production  of  the  codicil 
referred  to,  and  also  for  the  writer  of  the  paper 
enclosing  the  codicil  of  July,  1835. 

It  must  be  admitted,  that  those  who  undertake 
to  propound  such  a  paper  have  a  difficult  task  to 
perform ;  for  the  factum  of  the  instrument  ha& 
nothing  to  depend  upon  but  the  evidence  of  hand- 
writing ;  and  it  is  admitted  that  the  Court  cannot 
pronounce  on  such  evidence  alone  for  the  validity 
of  a  testamentary  paper ;  in  all  cases  there  must  be 
something  to  connect  it  with  the  supposed  testator. 
The  principles  -upon  which  the  Court  acts,  with 
respect  to  such  papers,  have  been  repeatedly  laid 
down,  and  are  to  be  extracted  from  various  cases : 
— Machin  v.  Grmdanj  (a)  Saph  v.  At^nsanf  (6) 
Crisp  and  Ryder  v.  Walpole^  (c)  Rutherford  v. 
Maulcy  (d)  and  Bussell  v.  Marriott,  (e)  The  prin- 
ciple is  this,  that  it  is  a  rule  of  law  absolutely  bind- 
ing on  the  Court,  that  evidence  of  handwriting 
/  JL^iiyM^UJcJl^^^^^  ^^  °^*  sufficient  to  establish  a  testamentary 
A  •  ZJrtt*^<i^P^P^^  ^  ^™  ^^^  quoting  the  words  of  Sir  John 
/I  P/U^      ^ —       Nicholl  in  the  case  of  Crisp  and  Ryder ^  (/)  without 

something  to  connect  the  act  with  the  deceased, 

and  this  rule  is  founded  on  the  facility  of  imitating 

7  ^^LrfU  ^•^- ^^•^^^^^'^'^^S  ®^  nearly  as  to  deceive  persons  who 

(a)  2  Loe'R  Cases,  p.  406.        (&)  1  Add«  p.  213.      (c)  2  Hagg,  p  ^i^> 
(«ft  4  Hagg,  p.  213.    (#•)  1  Curt,  p.  9.    (/)  ^  ^-SK.  P-  539- 
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are  best  acquainted  with  that  of  the  deceased;  it  is,       1889. 


therefore,  required,  either  that  it  should  be  fouod  in  hilarv  Tb«m. 
the  deceased's  repositories  at  his  death  (it  unfortu-     ^*^'  ^^' 
nately  happens,  in  the  present  case,  that  the  reposi-     ^^^^^ 
tories  of  the  deceased  were  not  very  secure  places),       against 
or  that  there  should  be  some  direct  recognition  by       Hblp%  ' 
the  deceased,  or  some  other  cii*cumstance  of  strong     ^  and^' 
probability,  living  no  moral  doubt  on  the  mind  of    «— 
the   Court.    This  rule  must  be  binding  on   the 
Court;  for  though  the  legatees  are  under  some 
disadvantages  which  have  not  occurred  in  other  " 
cases,  and  though  the  manner  in  which  the  attempt 
is  alleged  to  have  been  made  to  destroy  this  paper, 
and  in  which  it  was  preserved,  may  induce  the 
person  who  transmitted  it  not  to  come  forward ;  the 
Court  cannot  act  on  conjecture  only,  or  on  any 
principles  which  do  not  apply  to  every  case  where 
the  circumstances  were  of  a  similar  nature. 

There  are  circumstances  pleaded  in  the  allega- 
tion, which  are  certainly  of  some  importance  (sup- 
posing the  Court  could  arrive  at  the  conclusion 
that  this  paper  is  the  act  of  the  testator),  with 
respect  to  the  destruction  of  the  instrument,  and 
create  a  distinction  in  favour  of  this  case,  which 
induced  the. Court  to  allow  a  latitude  of  plea; 
namely,  that  the  parties  interested  in  the  suppres- 
sion of  this  paper  (supposing  it  to  be  the  deceased's 
act),  were  in  possession  of  the  deceased's  house ;  his 
papers  were  in  their  custody  and  under  their  con- 
trol; they  had  access  to  his  repositories,  both 
during  his  lifetime  and  after  his  death — and  they 
had,  therefore,  a  full  opportunity  of  destroying  or 
suppressing  any  papers  which  they  might  not  wish 
to  see  the  light ;  and  it  was  alleged,  and  is  now 
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Hilary  Term,  testamentary  chardctdF,  was  destroyed  a  day  or  two 

^  1 '     after  the  deceased's  death  by  Mr.  Chadbom,  acting 

under  the  advice  of  Mr.  PfailipotCs.  The  allegation 
pleads  that  the  legatees  had  been  refused  access  to 
the  setrvtants  in  the  deceased's  hoMe,  tinless  in  the 
presence  of  an  agent  of  the  other  parties ;  and  diiey 
wiere  not  likely,  undek-  sut^h  circamstances,  to  elicit 
any  inforaiati<oii  as  to  the  destruction  of  this  or  the 
other  codicil.  Thefiie  and  other  circumstances  led 
to  the  admission  6f  this  allegation,  which,  binder 
ordinary  circumstances,  would  not  have  been 
entitled  to  adtoission.  The  allegation  was,  there- 
fore, necessarily,  in  some  respects,  what  is  termed 
a  ^y  fishing^'  allegation ;  the  "parties  had  some  inti- 
mation of  what  had  occurred,  but  not  sufl&cieat 
inforoMtion  of  other  facts  (which  were  within  the 
knowledge  6f  the  other  parties)  to  enable  them  to 
fra^e  their  plea  ito  specifically  as  is  expected  when 
the  facts  are  or  ought  to  be  in  the  possession  of  the 
parties  pleading.  This  allegation  went  to  impeach 
the  conduct  of  the  executors,  not  only  with  respect 
to  the  codidl  of  July,  but  also  as  to  the  former 
papers  propounded  as  the  will.  A  responsive  alle- 
gation was  given  in  by  the  executors,  in  which 
they  replied  to  some  of  the  imputations  against 
them :  but  othet  points  were  left  to  be  ex{dained  by 
their  answers. 

In  this  part  of  the  case,  as  in  the  other,  the  pro- 
bability of  the  disposition  has  been  discussed  at 
considerable  length.  The  amount  of  thedeceased's 
'property,  the  absence  of  any  persons  in  a  near 
d^tee  tif  rdationship  to  him,  the  friendship  and 
ri^^ai^d  he  entertained  for  certain  of  the  legatees. 
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pleaded  in  favour  of  some  of  the  legatees,  and  the  Hilaby  Term. 
continaance  of  friendship  and  regard  for  them  to 
the  latest  period  of  his  life,  so  as  to  lay  a  ground  of 
probability  for  such  a  codicil.  The  allegation  also 
pleaded  that  the  executors,  having  access  to  the 
deceased  8  repositories,  might,  as  others  had  done, 
have  abstracted  liie  codicil  referred  to  in  this  paper 
of  July,  and  also  have  got  possession  of  this  codicil 
itself,  and  might  have  attempted  to  destroy  it ;  and 
this  was  rendered  the  more  probable,  as  wills  had 
been  on  former  occasions  abstracted  from  the  pos- 
session of  the  deceased,  of  which  he  had  com- 
plained.  This  is  pleaded  in  order  to  repel  the 
presumption  of  law,  that  the  paper  was  destroyed 
by  the  deceased  himself.  The  allegation  then  went 
on  to  plead  the  handwriting  of  the  deceased,  to  be 
proved  by  the  evidence  of  persons  who  had  seen 
him  write. 

Now  by  far  the  greatest  part  of  the  evidence 
which  has  been  tal^en  upon  this  allegation,  goes  to 
the  question  of  handwriting :  I  think  no  fewer  than 
twenty-three  witnesses  have  been  examined  upon 
one  side,  and  nineteen  or  twenty  upon  the  other, 
and  very  long  and  very  numerous  interrogatories, 
some  of  a  hypothetical  or  of  an  argumentative 
xunture,  have  been  administered  to  those  several 
witnesses.  I  am  sorry  to  say  that  the  result  which 
has  been  produced  by  this  evidence  is  that  to 
which  the  Court  has  been  led  upon  all  other  occa- 
sions in  which  it  has  had  the  necessity  of  consi- 
dering evidence  upon  controverted  handwriting, 
namely,  to  place  it  in  such  a  situation  as  not  to  be 
able  judicially  to  satisfy  itself  whether  the  hand- 
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writing  is  or  is  not  the  handwriting  of  the  supposdA 
testator.  It  may  be  true  in  this  case,  as  has 
happened  in  many  others,  that  the  preponderance 
of  the  evidence  npon  the  side  of  those  who  have 
affirmed  it  to  be  the  handwriting  of  the  deceased  is 
so  great  as  would  justify  the  Court,  if  it  were  called 
upon  to  pronounce  an  opinion  one  way  or  the 
other,  abstractedly  from  all  other  considerations,  in 
favour  of  the  affirmative,  as  in  the  case  ofBunell  v. 
Marriott,  but  it  is  not  such  as  to  carry  judicial 
conviction  that  this  paper  so  propounded  is  the  act 
of  the  deceased  himself.  It  must  be  established  by 
some  other  circumstance  than  the  mere  hand- 
writing that  the  act  proceeded  from  the  deceased. 

It  is  certainly  not  the  intention  of  the  Court  in 
this  case  to  enter  with  any  degree  of  minuteness 
into  the  examination  of  the  evidence  which  has 
been  taken  upon  this  point,  because  it  would  not  in 
this  case,  as  it  has  not  done  in  any  other  case,  lead 
to  any  satisfactory  result,  and  also  because  the 
learned  counsel  who  argued  this  case  on  behalf  of 
their  several  clients  appear  to  have  considered  it 
their  duty  to  refer  only  in  somewhat  a  cursory 
manner  to  some  of  the  leading  witnesses  on  one 
side  and  the  other.  And  another  reason  why  the 
Court  abstains  in  this  particular  case  from  doing 
that,  is  the  great  interest  which  has  been  excited  on 
behalf  either  of  the  will  or  of  the  codicil  in  ques- 
tion, which  renders  it  almost  impossible  for  the 
witnesses  on  either  side  to  come  forward  totally 
unprejudiced  and  unbiassed.  But  I  must  say  that  in 
this  case  there  is,  on  the  part  of  those  who  sustain 
the  affirmative  side  of  the  proposition,  this  favour- 
able circumstance,  that  they  do  not  appear  to  have 
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the  particular  points  on  which  their  evidence  "'p^^^o"" 
should  be  grounded.  They  have  a  prejudice  un- 
doubtedly on  their  Qiinds  in  favour  of  the  instru- 
ment ;  they  believe  it  to  be,  and  I  have  no  doubt 
conscientiously  believe  it  to  be,  the  act  of  the 
testator  himself,  and  they  depose  almost  uniformly 
in  concurreiice  with  that  belief  and  with  that 
impression  upon  their  mind.  But  still  that  im- 
pression is  created  in  a  considerable  degree  by  the 
circumstances  of  the  case,  or  from  thinking  that 
the  paper  itself  is  a  natural  disposition  as  connected 
with  the  individuals  purporting  to  be  benefitted  by 
it,  or  from  some  other  circumstances  which  induced 
them  to  believe  that  it  is  the  act  of  the  testator 
himself. 

Upon  the  other  side  I  must  say,  that  the  same 
degree  of  avoidance  of  discussion,  as  between  the 
witnesses  themselves,  does  not  appear  to  have  been 
practised,  for  almost  all  those  witnesses  have  come 
up  to  inspect  this  paper  with  their  minds  already 
impressed  with  the  notion  that  it  was,  as  Mr.  Chad- 
bom  described  it,  an  atrocious  forgery  ;  and,  with 
respect  to  many  of  the  witnesses,  an  impression  had 
been  made  upon  their  minds  by  the  exhibition  of 
what  wiM  said  to  be  a  fac-simile  copy  of  this  codiciU 
made  by  persons  employed  upon  their  behalf,  and 
further  than  this  by  meetings  together  of  those  per- 
scms  who  were  called  upon  to  depose  to  the  hand- 
writing, discussing  the  minute  particulars  in  which 
it  was  supposed  to  differ  from  the  deceased's  gene- 
ral character  of  handwriting,  pointing  out  to  each 
other  the  difference  of  formation  of  certain  letters, 
as  compared  with  some  letters  in  other  papers 
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18S9.       written  by  the  deceased  himself,  and  upon  those 
Hilary  Term.  'Qiiiute  particular^  maiiy  of  the  witnesees  found  their 
belief,  that  this  is  iK>t  a  genuine  instrument  but  a 
forged  one. 

Under  these  circumstances  th«  Court  can  place 
no  reliance  upon  the  evidence  of  persons  so  diffsring 
amongst  themselves,  who  have  formed  this  ofHtucA* 
after  having  met  together  to  discuss  the  particulars 
in  which  they  have,  as  they  fancy*  discovered  dis- 
crepancies ;  having,  as  I  have  already  stated,  had 
their  minds  impressed  in  the  first  instance  with  the 
notion  of  the  invalidity  of  this  paper,  by  hearing  it 
said  that  it  is  a  forgery,  and  also  by  the  exhibition 
of  this  fac-simile  oepy,  from  which  they  took  their 
first  impressions  as  to  the  handwriting  not  being  that 
of  the  deceased.    ' 

Now  with  reference  to  the  particulars  in  which 
they  say  this  differed  from  the  handwriting  of  the 
deceased  in  other  documents  alleged  to  be  in  the 
handwriting  of  the  deceased,  some  of  them  say  that 
his  usual  way  of  forming  the  letter  (C)  for  tlie  word 
city,  as  in  '\  Gloucester  City  Old  Bank,"  was  not, 
as  it  appears  upon  the  face  of  this  codicil,  with  a 
loop  to  the  (C)  before  the  letter  (i),  but  that  it  was 
conUnued  to  the  next  following  letter,  the  vowel  (i). 
That  is  one  ground  upon  which  the  Court  is  asked 
to  consider  that  this  is  a  foigery,  that  in  the  words 
''  Gloucester  City  Old  Bank,"  the  letter  (C)  is 
formed  with  a  loop  or  bow  at  the  end,  separated 
from  the  vowel  (i)  which  foUoiws  it;  whereas  they 
prove,  in  many  of  the  documents  exhibited,  that  the 
usual  course  of  the  deceased  was  to  <M»antect  the 
letter  (C)  with  the  other  letter  without  making  any 
loop. 
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Another  instance  is,  that  the  deceased  was  in  the 
habit,  in  signing  his  name,  of  making  the  final  (d) 
IB  his  name  with  a  straight  stroke  turned  np  at  the 
bottom,  whereas  in  this  codicil,  where  he  is  leaving 
a  sum  of  fourteen  thousand  pounds  to  Mr.  Samuel 
Wood,  he  finishes  it  with  a  turn  or  a  loop  at  the 
end.  And  again  another  objection  is,  that  the 
lines  are  more  or  less  uneven,  and  there  are  many 
other  particulars  adduced  of  that  description.  But 
one  principal  ground  of  difference  which  was  relied 
upon  was,  that  in  the  word  '^  executors,"  he  has 
made  a  croas  for  the  (z),  wliereas  his  usual  practice 
was  first  to.  make  the  letter  (s),  and  then  to  cross 
that  letter  (s).  Another  objection  was,  that  he 
makes  use  of  a  different  formation  of  the  letter  (e) 
in  some  part  of  these  papers,  and  that  that  is  to  be 
a  ground  of  suspicion  of  forgery.  But,  upon  look- 
ing at  the  books  which  have  been  brought  into 
Court,  very  reluctantly,  by  the  executors,  it  ap- 
pears to  me  that  most  of  these  objections  are  very 
satisfectorilv  removed. 

It  i^pears  by  one  of  the  documents  which  is  an- 
nexed to  the  deposttioB  of  Mr.  Sutton,  that  the 
final  (d)  to  the  word  ^^  Wood,''  is  in  that  made 
with  a  tail,  his  usual  mode  of  signature  was  by  an 
npright  stroke.  In  that  very  letter  the  formation 
of  the  (e)  is  diflsrent  in  the  same  word,  and  with 
respect  to  the  formation  of  the  letter  (C)  in  the 
word  **eity,''  there  are  three  or  four  instances  in 
those  books  of  the  same  form  and  shape  as  the 
letter  (C)  contained  in  this  codiciL  It  shows  how 
impossible  it  is  for  the  Court  to  rely  upon  any 
minute  differences  or  discrepancies  of  this  kind, 
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more  particalarly  when  all  the  witnesses  concur  id 
stating  that  they  never  recollect  to  have  seen  a  per- 
son whose  handwriting  differed  so  much  as  this 
gentleman's  did  in  the  different  instruments  he  has 
executed,  and  the  different  ways  in  which  he  has* 
signed  his  name,  so  as  to  render  it  extremely  diffi- 
cult for  them  to  say  whether  such  a  particular  sig- 
nature is,  or  is  not,  the  handwriting  of  the  de- 
ceased. 

With  respect  to  the  word  '^  executors,''  upon 
looking  through  a  vast  number  of  papers  which 
were  copies  of  wills  ma^e  by  the  deceased,  which 
are  in  his  handwriting,  wills  of  his  relations  and' 
friends,  the  Court  does  find  that  the  (x)  is  gene- 
rally made  in  the  manner  represented  on  behalf  of 
the  executors,  yet  that  there  are  one  or  two  in- 
stances at  least  in  which  it  is  made  in  the  same 
form  in  which  it  appears  on  the  face  of  this  instru- 
ment, namely,  by  a  cross,  instead  of  originally 
forming  an  (s),  and  afterwards  making  a  stroke  to 
convert  it  into  the  letter  (x). 

There  are  also  two  witnesses  who  state,  that  as 
much  unevenness  is  to  be  discovered  in  the  hand- 
writing of  the  deceased,  as  is  apparent  upon  the  face 
of  these  papers,  and  that  the  deceased,  when  he  had 
once  began  to  write  in  a  particular  direction,  after- 
wards continued  to  write  in  that  direction.  It  is- 
impossible  for  the  Court  to  form  a  decided  opinion 
upon  a  circumstance  of  that  description,  unless  it 
was  assured  that  it  had  all  the  documents  that  were 
ever  written  by  the  deceased*  or  at  least  so  many 
as  to  sattsfv  the  Court  that  he  never  deviated  from 
that  particular  method*     It  is  impassible  for  any 
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person  to  form  a  decided  opinion  whether  this  is  a 
circumstance  which  ought  to  create  suspicion  or 
not. 

.It  is  also  stated,  as  an  objection  founded  upon  the 
evidence  of  Mr.  Daniel  Smith,  a  witness  in  support 
of  the  codicil,  namely,  that  the  figures  which  the 
deceased  had  used  upon  this  occasion  were  contrary 
to  his  usual  custom,  for  that  he  was  never  in  the 
habit  of  expressing  large  sums  by  figures,  but  that 
he  always  expressed  them  by  words  at  length,  and 
he  says  that  it  was  the  advice  which  he  always  gave 
to  persons  who  communicated  with  him  never  to 
express  large  sums  by  figures,  because  they  were  so 
easily  altered.  But  it  appears,  upon  the  face  of 
these  proceedings,  in  the  letter  to  Mrs.  Raikes, 
which  is  annexed  to  the  allegation  of  the  legatees 
propounding  this  codicil,  that  he  bad  three  or  four 
times  over  expressed  by  figures  certain  large  sums, 
for  instance,  "  60,000/.  to  his  two  daughters,"  and 
*'  10;000/.  a-y ear  in  landed  property,"  though  he 
had,  in  the  same  letter,  expressed  one  hundred 
thousand  pounds  in  words  at  length,  and  there  is 
also  the  expression  '^  some  hundred  thousand 
pounds."  This  shows  that  he  did  not  invariably 
adhere  to  that  practice,  though  he  might,  on  par- 
ticular occasions,  in  papers  which  he  sent  out  of  his 
own  possession,  have  expressed  by  letters  and  words 
that  which  he,  in  other  instances,  expressed  by 
figures. 

But  there  is  another  circumstance  which  I  think 
would  weigh  very  much  in  this  case,  if  that  had 
been  his  ordinary  habit,  namely,  that  there  are  here 
lai^e  sums  to  be  repeated  no  less  than  seven  or 
eight  times  over.     This  was  a  paper  which  was  in- 
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teaded  to  be  kept  in  his  own  pofleessioD,  assuming, 
as  I  now  do,  that  it  was  the  act  of  the  deceased  him- 
self;  and  therefore  I  think  it  was  natural  that, 
upon  this  occasion,  he  should  have  expressed  those 
sums  by  figures,  and  not  by  words. 

Some  other  observation  was  made  upon  a  cir* 
cumstance  appearing  upon  the  face  of  the  paper, 
namely,  that  there  were  greater  spaces  left  fov 
certain  words  than  those  words  would  naturally 
<x^cupy;  and  that  consequently  the  words  were 
extended  so  as  to  occupy  a  greater  space  than  the 
same  word  would  have  occupied  if  it  had  be^n 
written  at  one  and  the  same  time  with  the  rest  of 
the  instrument.  Therefore  blanks  were  left  tm 
certain  words  to  be  inserted,  and,  amongst  others, 
was  pointed  out  the  word  **  more,''  which  follaws 
the  gift  of  sixty  thousand  pounds  to  the  corpovatioii 
of  Gloucester.  All  those  have  been  pointed  out 
with  great  particularity  by  the  witnesses  who  have 
been  examined  in  support  of  the  genuineness  of 
the  instrument,  but  they  all  concur  in  stating  that, 
though  this  does  appear,  and  though  there  may  be 
certain  discrepancies  in  it,  yet  that  they  are  so 
satisfied  that  it  is  the  handwriting  of  the  deceased, 
that  their  opinian  is  not  shaken  by  any  of  those 
distinctions,  and  that  they  still  remain,  as  they 
were  at  first,  of  opinion,  that  this  is  the  handwriting 
of  the  deceased ;  and  consequently,  as  &r  as  their 
belief  would  go,  tending  to  establish  the  genuine- 
ness of  the  instroment 

But  it  does  not  depend  upon  the  evidence  of  the 
witnesses  who  have  been  examined  in  support  of 
this  instrument ;  because  there  are  many  other  of 
the  witnesses  who  have  been  examined,  who,  when 
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they  come  to  be  pressed  upon  the  interrogatories,       1839, 
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admit  that  the  stcmature  to  this  paper  is  infinitely  Hilasy  tbbm. 

®  *    *  -^        Feb.  20tlu 

more  like  the  deceased's  usual  signature  than  the 
Mgnature  to  paper  (A),  which  is  the  paper  of  die 
second  of  December,  1834.  There  is  the  eridenoe 
of  a  gentleman  of  the  name  of  FuUjameSi  which 
goes  particularly  to  that  ^ect;  so  &r  is  he  im- 
pressed with  ihe  notion  in  favour  of  it,  that  he  8a3rs, 
if  the  paper  of  the  2nd  of  December  had  come  from 
a  questionable  quarter  he  should  very  much  have 
doubted  whether  the  signature  was  that  of  the 
deceased  himself ;  and  almost  all  the  witnesses  who 
have  been  examined,  and  who  express  their  con- 
seientious  bdief  in  their  examination  in  chief  as  to 
the  want  oi  genuineness  of  this  signature  and  of 
the  body  of  this  instrument  as  being  the  hand- 
writing of  the  deceased  himself,  are  compelled  to 
admit,  when  they  refer  to  certain  signatures  of  the 
deceased  which  are  admitted  to  be  his,  and  which 
are  annexed  to  the  allegation  or  the  interrogatories, 
more  particularly  when  they  refer  to  a  book  which 
has  been  brought  into  Court,  called  the  Claim- 
Book,  upon  the  authenticity  of  which  there  can  be 
no  doubt  whatever,  they  are  all  bound  to  admit, 
and  da  admit  to  the  full  oxtent,  that  there  are  an 
infinitely  greater  numb^  of  sig^natures  which 
resemble  ihe  signature  to  this  codicil  than  that  of 
papers  (A)  and  (B). 

Now  to  advert  to  one  or  two  of  those  gentlemen, 
who  have  been  examined  upon  the  other  side,  to 
prove  that  this  is  not  the  handwriting  of  the 
deceased.  It  has  always  been  an  observation  in 
this  Court,  and  necessarily  so,  being  founded  in 
reason,  that  evidence,  to  prove  that  the  handwriting 
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is  not  the  genuine  handwriting,  cannot  have  the 
same  weight  attributed  to  it  as  that  which  goes  tc^ 
maintain  the  affirmatiye,  that  it  is  the  genuine 
handwriting  of  the  deceased,  for  reasons  which  it  is 
not  necessary  for  the  Court  to  advert  to,  but  which 
are  stated  in  the  cases.     Here  is  a  gentleman  of  the 


Wood 
and  othert, 
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goodlaib, 

Helps,       / 

and  name  of  Laytouj  who  is  called  in  on  behalf  of  the 
executors  to  examine  the  codicil  which  is  now 
propounded.  He  is  an  engraver,  and  is  called  in 
by  Mr.  Kentishy  who  is  also  an  engraver,  employed 
by  the  executors  to  make  a  fac-simile  copy  of  this 
instrument.  I  have  already  stated,  in  the  course 
of  the  arguments  on  the  hearing  of  this  cause,  that 
I  hope  such  an  expedient  will  never  c^ain  be 
resorted  to,  and  I  must  again  impress  it  strongly  on 
the  minds  of  the  registers,  (though  I  have  no  doubt 
they  would  observe  what  was  pointed  out  to  them . 
upon  the  former  occasion,)  that  it  is  extremely 
improper  that  a  paper,  and  more  particularly  a 
paper  of  this  description,  should  be  placed  in  the 
power  of  the  parties  so  as  to  enable  them  to  make  a 
fac-simile  copy;  because  it  may  very  materially 
alter  the  paper  itself;  it  may  lead  to  the  abstraction 
and  the  destruction  of  the  instrument,  because 
some  time  must  necessarily  be  occupied  in  making 
a  fac-simile  copy  of  it  upon  the  transparent  paper 
which  is  used  for  the  purpose;  and,  above  all,  I 
think  it  is  very  injurious  to  the  purposes  of  justice* 
because  it  is  impossible  to  suppose  that  a  person 
who  has  seen  the  fac-simile  copy,  which  evidently 
must  be  more  stiff  and  formal  than  the  original^ 
can  give  a  perfectly  fair  and  unbiassed  opinicMi. 
They  say  that  the  reason  why  they  believe  this  is  not 
genuine  is,  because  it  is  more  stiff  and  formal  than. 
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the  handwriting  of  the  deceased.     It  is  impossible,  1839.^ 

therefore,  that  persons  that  had  sach  fac-simile  Hilary  term. 

eopies   exhibited  before  them,   being  necessarily  J-. 

difierent  in  appearance  from  the  original  itself,  ^T^l.^ 

having  that  first  impression  made  upon  their  minds,  q'^')!^..^ 

couM  come  forward  to  pronounce  a  fair  and  un-  '     Hklw, 

*  ,  .  andotkin, 

biassed  opinion  upon  the  genuineness  of  the  instru-        and 
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ment  upon  which  they  were  called  upon  to 
pronounce. 

There  is  Mr.  Laytan^  to  whom  I  have  already 
adverted  ;  he  has  examined  this  paper  very  minute* 
ly — I  do  not  go  into  the  particulars  of  his  evi* 
dence,  but  merely  to  state  the  substance  of  it — he 
says  he  considers  this  paper  to  be  an  imitation,  one 
of  the  best  imitations  he  ever  saw. '  Here  is  a  gen- 
tleman, equally  skilled  with  others,  who  have  been 
called  upon  the  same  side,  who  differ  from  him, 
and  who  have  no  hesitation  in  saying  that  they 
believe  it  to  be,  and  I  have  no  doubt  they  sincerely 
believe  it  to  be,  a  genuine  instrument. 

What  reliance  can  the  Court  place  upon  evidence 
of  this  description,  arising  upon  a  comparison  of 
handwriting?  What  reliance  also  can  be  placed 
upon  the  evidence  of  witnesses  who  come  also  to 
speak  to  a  comparison  of  handwriting,  who  come 
from  the  post-office  or  from  the  bank,  and  whose 
business  it  is,  in  the  common  course  of  their 
engagements,  to  assist  in  the  detection  or  to  endea- 
vour to  detect  forgeries  ?  Here  are  two  or  three 
gentlemen,  produced  from  those  offices,  who  declare 
this  paper  to  be  a  forgery  in  their  opinion.  There 
are  other  gentlemen  of  the  same  department  who 
declare  that  they  believe  it  to  be  a  genuine  instru- 
ment, and  that  they  would  have  acted  upon  it  in 
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^":**^  T«M.  to  them,  they  knowing  the  general  signature  of  the 

—  '     deceased.    Where    witnesses  of   this    description 

•nd^t,   jdiffiBir,  how  can  the  Court  act  upon  the  evidence? 

Gm^Tu,  /  It  is  impossible,  therefore,  to  doubt  the  soundness 

«5rtWi,  /  ^^ ^^^  principle  laid  down  in  this  Court,  thaC  the 

■  u  '^     /  comparison  of  handwriting  is  the  most  nnsatisfiic- 

I   tory  of  all  unsatisfactory  evidence  to  proceed  upon. 

I    It  only  shows  the  £sdlacy  of  the  grounds  upon 

I    which  gendemen  act  in  discovering  forgeries  and 

\    impositions,  though,  in  the  ordinary  course  of  busi- 

I    ness,  they  may  be  sufficient  to  put  the  parties  upon 

\^  their  guard  against  acting  upon  those  signatures 

i^produced  before  them. 

I    The  only  evidence  produced  upon  this  sut^ect, 

I  upon  which  the  Court  would  be  inclined  to  rely, 

I  according  to  the  principles  to  be  observed  in  this 

I  Court,  is  the  evidence  of  the  witnesses  who  were 

1  acquainted  with  the  manner  and  character  of  the 

handwriting  of  the  deceased,  from  having  seen  him 

iwrite  upon  more  or  less  frequent  occasions.     But 

%till  this  evidence  is  always  liable  to  this  objection, 

that  it  is,  after  all,  mere  matter  of  opinion,  and  it 

is  proved  by  many  witnesses  in  this  cause,  to  whom 

^  interrogatory  has  been  addressed,  that  so  closely 

may  the  handwriting  of  an  individual  be  imitated 

that  it  may  deceive,   not  only  persons  best  ae* 

quainted  with  his  usual  character  of  handwriting, 

but  it  may  even  deceive  the  party  whose  hand* 

writing  it  purports  to  be ;  and  it  is  a  reason  why 

the  Court  should  not  have  felt  quite  so  satisfied 

with  the  bare  examination  of  Mr.  Higbam  and  Mr. 

Hitch  to  the  paper  of  the  2d  of  December,  1834. 

Now  die  witnesses,  as  I  have  already  stated,  are 
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very  numerotts  on  both  sides.  They  are  almost 
equally  niunerbus,  having  almost  equal  opportu- 
nities of  seeing  the  deceased  write,  and  thereby 
becoming  acquainted  with  his  manner  of  hand- 
writing, and  there  is  a  great  deal  of  difference  of 
opinion  between  the  witnesses.  Here  is  Mr. 
Higham^  who  is  examined  upon  die  oandidit  to 
prove  the  handwriting  of  the  deceased  to  the  paper 
of  the  second  of  December,  which  he  says  he  has 
no  doubt  is  the  deoeased^s.  Mr.  Higkamj  in  answer 
to  the  twentieth  interrogatory  upon  the  canSdUy 
saysy  in  respect  to  this  codicil  which  is  shown  to 
him,  *^I  hardly  know  what  answer  to  ^ve  when  I 
am  ae^ed  in  whose  handwriting  it  is ;  it  is  so  like 
James  Wood's,  the  deceased,  that  if  it  liad  been 
pMsented  to  me,  without  -any  suspicion  previously 
excited,  I  should  have  acted  upon  it ;  but  I  hare 
seen  it  twice  before  and  examined  it  minutely,  and 
I  find  some  words  in  it  so  unlike  his  writing  that  I 
can  scarcely  believe  it  to  be  his,  and  yet  I  do  not 
like  to  express  myself  so  strongly  as  that ;  and  the 
truth  16,  that  I  cannot  say  whether  it  n  his  hand- 
writing or  not,  notwiAstanding  there  are  some 
discrepancies  about  it ;  part  of  the  flourish  of  the 
letter  0,  in  the  signature,  is  so  very  unlike/'  *He 
?ays  it  Js  so  like  in  so  many  particulars  that  he 
doids  not  like  to  say  that  it  is  not  his.  But  why  is 
this  ?  Why,  iVom  the  impression  made  upon  his 
mind  that  this  is  a  forgery;  he  has  been  called 
ufM>B  to  discover  discrepancies  between  the  hand- 
writing of  ihe  deceased  and  the  paper  exhibited,  in 
c^er  that  he  might  pronounce  that  this  is  a  for- 
gety.  But  still  he  'dtates  that,  with  all  his  suspi- 
cions excited,  he  does  not  come  to  any  other  con- 
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elusion  than  that  it  is  extremely  difficult  to  say 
whether  it  is  the  handwriting  of  the  deceased  or 
not.  He  saySy  that  if  his  suspicions  had  not  been 
excited,  he  should  have  acted  upon  it,  and  that  is 
the  way  in  which  witnesses  ought  to  come  forward, 
without  doubts  being  excited  by  the  persons  in 
whose  behalf  they  are  called  upon  to  give  evidence. 

Mr.  Fuiy antes  I  have  already  adverted  to  as  one 
of  the  witnesses  who  cannot  say  that  he  does  not 
believe  this  to  be  the  handwriting  of  the  deceased. 
He  is  called  to  prove  that  it  is  not.  He  had  oppor- 
tunities of  seeing  the  deceased  write,  he  became 
acquainted,  therefore,  with  his  manner  and  charac- 
ter of  handwriting  in  a  legitimate  manner,  and  he 
says,  that  though  there  are  discrepancies,  which  he 
points .  out,  which  lead  him  to  doubt,  though  not 
entirely  to  disbelieve,  that  the  codicil  and  the  en- 
dorsement are  the  deceased's  handwriting,  yet  the 
conclusion  to  which  he  comes  is  this,  that  it  is  a 
very  difficult  matter  to  say  whether  it  is  the  hand- 
writing of  the  deceased  or  not.  And  I  think  he  is 
one  of  the  witnesses  who  says,  that  he  cannot  dis- 
miss from  his  mind  the  mysterious  circumstances 
under  which  the  codicil  made  its  appearance,  and, 
therefore,  he  has  not  given  his  opinion  simply  from 
the  discrepancies  in  the  character  of  the  handwrit- 
ing of  this  paper,  as  compared  with  other  writings 
of  the  deceased,  but  from  the  circumstance  of  the 
mystery  under  which  this  paper  made  its  appear- 
ance, which  throws  a  doubt  and  suspicion  upon  it. 

There  are  many  other  witnesses  examined  against 
this  paper,  who  depose  to  their  belief  that  it  is  not 
a  genuine  signature,  for  different  reasons  which 
they  assign.    But  when  the  Court  comes  to  ex- 
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amine  the  witnesses  who  are  produced  on  the  other       1889. 


side,  they  have  no  doubt  whatever  about  this  paper,  Hila«y  Tebm , 


and  they  are  equally  respectable  with  those  upon 
the  other  side.  Mr.  Walker  and  Mr.  Stanley, 
who,  though  they  are  connected  with  the  corpora- 
tion of  Gloucester,  and  therefore  might  be  supposed 
to  have  some  interest  in  supporting  the  validity  of 
this  paper,  are  yet  not  disqualified  as  witnesses,  are 
produced  as  witnesses  upon  this  subject,  and  no  ob- 
jection is  taken  to  them*  They  appear  to  have 
deplfe|d  in  a  manner  which  is  entitled  to  the  atten- 
tion of  the  Court.  There  are  the  two  Mr.  Moores 
also,  and  the  younger  of  those  gentlemen  has  some 
doubt  as  to  the  endorsement  upon  it. 

Then  there  is  Mr.  Poole;  also  Mr.  Smith,  to 
whom  I  have  already  adverted,  as  to  the  general 
character  of  the  handwriting,  who  has  expressed 
his  doubts  upon  it,  from  the  circumstance  of  the 
deceased  having  used  figures  upon  this  occasion 
instead  of  expressing  the  sums  in  the  codicil  given 
to  the  legatees  by  words  at  length ;  there  is  also 
Mr.  Charleton.  But  there  is  another  witness  who 
comes  from  the  same  banking  establishment  as  Mr. 
Higham,  who  had  equal '  opportunities  with  Mr- 
Higbam  of  being  acquainted  with  the  handwriting 
of  the  deceased,  namely,  Mr.  Lawrence,  who  is  a 
clerk  in  Sir  John  Lubbock's  establishment,  through 
whose  hands  the  correspondence  of  the  deceased 
passed,  and  who  had  also  opportunities,  upon  some 
occasions,  of  seeing  the  deceased  write  and  sign  his 
name ;  and  he  states,  that  he  has  no  hesitation  in 
deposing  to  his  belief  that  it  is  all  in  the  band- 
writing  of  the  deceased. 

Looking  then  at  this  evidence  in  the  cursory  view 
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UiLiiRy  Term,  can,  by  possibiUtj,  find  itself  called  upon  to  take,  it 
does  appear  to  me  that  the  result  is  at  last  to  leave 
it  as  a  matter  of  doubt — that  the  Court  cannot  safely 
and  with  security  pronounce  upon  the  question, 
either  for  or  against  the  genuineness  of  the  signa- 
ture, where  the  witnesses  differ  so  materially  from 
each  other.  As  I  have  already  said,  it  is  here  mere 
matter  of  opinion — strong — undoubtedly  it  is  very 
strong,  for  the  affirmative  of  the  proposition  ;  and, 
as  I  said  in  the  former  case,  if  the  Court  were  called 
upon,  abstractedly  from  all  other  considerations,  to 
pronounce  for  or  against  the  validity  of  this  codicil, 
upon  the  evidence  of  handwriting,  I  should  feel 
bound  to  say  that  the  great  preponderance  is  in 
favour  of  the  genuineness  of  the  paper ;  but,  for- 
tunately, the  Court  is  not  at  liberty  to  pronounce 
upon  any  such  opinion. 

Now,  the  probability  of  the  disposition  was  re- 
ferred to,  as  in  the  former  part  of  the  case.  It  is 
said,  on  the  one  hand,  that  the  bequest  to  the  city 
of  Gloucester  is  extremely  improbable,  that  he 
hated  and  detested  the  corporation  of  Gloucester, 
that  though  he  was  a  member  of  the  corporation, 
and  was  in  the  habit  of  attending  their  public  meet- 
ings, he  was  treated  with  disrespect  and  neglect, 
that  jokes  were  practised  upon  him,  and  that  he 
entertained  so  decided  an  aversion  to  the  members 
of  the  corporation,  that  it  was  the  height  of  impro- 
bability that  he  should  have  left  anything  to  that 
body.  And  then,  with  respect  to  charities,  it  is 
said  that  it  was  quite  out  of  the  question  that  he 
should  ever  have  thought  of  giving  anything  to 
charities,,  his  father  having  always  told  him  that  to 
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rogues,  for  that  they  were  always  abused,  and  that  Hilary  Tbbm 
he  would  never  leave  anything  to  charities.  On 
the  other  hand,  there  is  very  satisfactory  proof  in 
this  case,  that  he  had  occasionally  made  declara- 
tions of  a  different  kind ;  that  he  had  made  de- 
clarations in  favour  of  Gloucester— that  he  would 
do  great  things  for  Gloucester — that  he  had  not 
forgotten  poor  old  Gloucester— that  he  talked  of 
building  almshouses — that  he  talked  of  building  a 
hospital — and  it  is  in  evidence,  in  such  a  manner  as 
to  leave  no  doubt  of  the  truth  of  the  evidence,  that 
Mr.  Daniel  Smith  had,  in  1823  or  1824,  or  in  the 
following  year,  seen  a  will  of  the  deceased,  by 
which  he  had  in  fact  given  a  legacy  of  twenty  thou- 
sand pounds  for  the  purpose  of  endowing  an  hos- 
pital at  Gloucester,  but  that  the  money  was  not  to 
be  paid  until  after  the  hospital  had  been  built ;  but 
this,  it  is  said,  renders  the  story  improbable,  that  a 
man  should  make  such  a  bequest  as  this,  to  leave 
twenty  thousand  pounds  for  an  hospital,  and  yet 
that  the  money  was  not  to  be  paid  till  the  hospital 
was  built.  But  this  shows  how  fallacious  all  con- 
clusions founded  upon  such  arguments  as  that  are, 
for  it  does  so  happen  that  in  that  which  is  called 
the  Will  Book,  there  is  a  copy  of  a  will  of  a  gen- 
tleman of  the  name  of  Chetwynd,  in  the  hand- 
writing of  the  deceased,  in  the  year  1824,  by  which 
he  had  left  twenty  thousand  pounds  for  the  purpose 
of  endowing  a  hospital,  and  that  the  money  was 
not  to  be  paid  till  the  hospital  was  built. 

There  is  another  circumstance  arising  out  of  the 
evidence  of  Mr.  Smith,  which  is  relied  upon  against 
the  codicil.     He  states,   that  though  he  has  no 
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Hir.AiY  Term,  bequest  to  the  corporation  of  Gloucester  does,  in 

Feb.  20th.       ••  ••  •  •*^i  •  i»Ai_ 

his  opinion,  make  against  the  genuineness  of  the 
codicil,  because  he  says  he  thought  he  had  been 
slighted  by  the  corporation  of  Gloucester.  He  de- 
clared that  they  had  used  him  ill,  and  that  they 
stood  in  their  own  light,  and  prohibited  him  from 
doing  what  he  wanted  to  do  for  them ;  and,  there- 
fore, that  leads  Mr.  Smith's  mind  to  a  conclusion 
that  makes  against  the  genuineness  of  the  bequest 
in  their  favouc  It  is  very  true  there  may  have 
been  expressions  of  that  kind ;  he  may  have  been 
angry  at  the  withdrawing  of  the  custom  of  the  cor- 
poration for  supplying  the  Blue-Coat  Hospital  with 
clothing ;  and  he  may  by  possibility  have  absented 
himself  from  the  meetings  of  this  Blue-Coat  School 
for  some  time ;  but  then,  by  the  books  in  his  own 
handwriting,  it  appears,  that  upon  several  occasions 
he  did,  after  these  circu instances  are  supposed  to 
have  occurred,  attend  at  the  meetings  of  the  cor- 
poration ;  almost  all  their  dinners  are  recorded  in 
his  own  handwriting,  and  the  entertainment  he  met 
with  there,  and  the  articles  of  which  the  dinner  was 
composed,  of  which  he  seemed  to  speak  in  many 
cases  with  great  glee ;  and  it  is  proved,  beyond  all 
doubt,  that  he  did,  in  the  year  1835,  attend  as  an 
alderman  of  the  city  of  Gloucester ;  that  he  rather 
took  a  pride  in  discharging  the  duties  belonging  to 
that  office;  and  as  to  the  slight  of  having  been 
passed  over  as  a  mayor,  it  appears  rather  to  have 
been  at  his  own  suggestion  that  he  was  passed 
over. 

Then  again  Mrs.  Whalley  says,   that  in  1825  he 
talked  of  building  almshouses,  and  said  that  he 
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should  do  great  things  for  old  Gloucester.  Then  in 
WS6j  Mr.  Hopkins  says  that  he  made  a  remark,  ^*  I 
have  not  forgotten  poor  old  Gloucester/* 

I  merely  allude  to  these  circumstances  in  a  cur- 
sory manner,  as  they  appear  to  me  too  slight  to 
place  much  reliance  upon  them  in  support  of  the 
probability  of  this  disposition,  or  as  a  recognition  of 
the  disposition  in  favour  of  Gloucester,  as  contained 
in  this  paper.  They  appear  much  too  slight  for  the 
Court  to  act  upon. them  with  any  degree  of  safety ; 
but  still  less  can  the  Court  act  upon  the  declarations 
which  are  supposed  to  be  made  by  the  deceased 
contrary  to  the  intentions  thus  expressed  in  this 
codicil.  They  carry  very  little  weight  with  them, 
they  only  show  that  he  was  a  man  of  that  character, 
extremely  insincere  in  the  declarations  which  he 
made,  either  for  or  against  particular  individuals  ; 
but  certainly  they  remove  all  suspicion  of  the  ge- 
nuineness of  this  codicil*  so  far  as  that  suspicion 
may  be  supposed  to  have  arisen  from  the  amount  of 
benefit  supposed  to  be  given  to  the  corporation  of 
Gloucester. 

With  respect  to  charities,  it  appears  by  refeiPence 
to  these  books,  that  he  was  a  subscriber  to  a  Lying* 
in-Charity ;  and  that  the  deceased  was  not  very 
exact  in  his  orthography,  for  in  entering  the  sub- 
scription to  the  Lying-in-Hospital,  it  is  written 
**  Lien-in-Hospital,'*  which,  therefore,  removes  any 
suspicion  arising  from  his  having  spelt  Mr.  Counsers 
name  as  he  ought  to  spell  the  ^'  Council  Office"  of 
Gloucester,  and  in  this  book  it  does  most  frequently 
appear  that  '^  Council  Room''  is  spelt  as  the  name 
of  Mr.  Counsel  ought  to  be  spelt,  with  the  addition 
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HilapyTerm.  quoted  m  these  papers. 

Feb.  20th.         *    t^,  ..t  i        .  i  •  i» 

JNow  with  respect  to  the  bequest  to  the  city  of 
Gloucester,  is  it  improbable  that,  at  so  late  a  period 
of  his  life,  extending  to  eighty  years,  he  being  a 
native  of  the  city  of  Gloucester,  he  having  made  the 
greater  part  of  his  property  in  it  as  a  tradesman  and 
banker  in  that* town,  his  father  and  grandfather 
having  been  inhabitants  of  that  town  for  many 
years,  is  it  at  all  improbable  that  he  should  have 
forgotten  at  the  end  of  his  life  the  little  grievances 
which  he  supposed  he  had  reason  to  complain  of  on 
the  part  of  the  corporation,  and  determined  to  give 
a  part  of  his  large  property  to  that  city,  in  order  to 
relieve,  in  some  degree  at  least,  his  fellow-citizens 
from  the  burdens  which  they  had  incurred  from  the 
improvements  which  had  taken  place  in  the  city, 
by  the  opening  of  the  canal,  which  seems  to  have 
plunged  them  into  debt  to.  a  very  large  amount, 
and  with  respect  to  which  an  application  was  made, 
on  behalf  of  the  persons  interested  in  that  canal, 
the  corporation  or  some  of  the  trustees,  by  Mr. 
Alderman  Wood,  for  an  advance  of  money  upon 
loan,  but  which  the  deceased  declined  to  accede  to, 
saying  that  he  did  not  like  ^ater  security. 

Therefore  I  cannot  consider  that  there  is  any 
great  suspicion  arising  upon  the  genuineness  of  this 
paper  from  the  bequest  to  the  city  of  Gloucester. 
But  after  all,  the  probability  of  the  disposition,  in 
such  a  case  as  this,  goes  but  a  very  little  way  in 
proving  the  act  done.  In  those  cases  where  the 
question  is,  whether  the  deceased  was  of  sufficient 
capacity  to  execute  the  will,  which  is  acknowledged 
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to  have  been  executed  by  him,  in  all  such  cases  the 
probability  of  disposition  is  important;  but  where 
the  question  is,  whether  the  act  propounded  is  the 
act  of  the  deceased,  the  argument  founded  upon 
probability  is  of  very  little  weight  indeed,  for  it 
would  be  the  most  unsatisfactory  of  all  reasoning, 
to  come  to  a  conclusion  that  a  certain  act  has  been 
done  because  it  is  not  improbable  th^  the  act  might 
have  been  done.  The  Court  cannot  act  upon  any 
such  reasoning  as  that. 

Then  what  are  the  probabilities  with  respect  to 
the  other  legatees  ? 

Mr.  Phillpotts  has  a  legacy  of  fifty  thousand 
pounds,  the  intention  of  which,  it  is  said,  was  to 
make  up  the  loss  he  had  sustained  in  a  contested 
election  at  Gloucester.  Mr.  Phillpotts,  it  appears, 
had  been  for  many  years  a  very  intimate  friend  of 
the  deceased,  and  I  do  not  think  it  more  impro- 
bable that  Mr.  Phillpotts  should  be  a  legatee  to  the 
amount  of  fifty  thousand  pounds  than  that  either  of 
the  gentlemen  named  in  the  paper  of  the  second  of 
December  should  have  been  a  legatee.  There  is  no 
ground  Df  suspicion  against  the  paper  with  refer- 
ence to  Mr.  Phillpotts  being  a  legatee,  or  to  the 
sum  given  to  him.  Unfortunately,  however,  the 
declarations  of  the  deceased,  with  respect  to  Mr. 
Phillpotts,  are  extremely  vague  and  indefinite; 
shovnng,  however,  that  if  the  deceased  did  make 
any  future  testamentary  disposition  of  his  property, 
it  was  very  likely  that  he  would  be  benefited  by  it. 

As  to  his  regard  for  Mr.  Helps,  there  is  little  or 
no  evidence  whatever.  Mr.  Helps  has  pleaded  that 
he  is  a  relation  of  the  deceased,  and  that  he  was  on 
terms  of  intimacy  with  him  ;  it  is  not  denied  that 
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1889.       Mr.  Helps  used  to  go  and  see  the  deceased,  who  re- 

HxLAKY  Tkrm.  ceived  him  with  kindness  and  attention,  and  I  see 

^ —  '     no  reason  why  the  deceased  should  not  have  left  a 

and  otWf,     legacy  of  thirty  thousand  pounds  to  Mr.  Helps. 

Q^t!l[^,        With  respect  to  Mr.  Thomas  Wood  there  is  some* 

•Jd^JfciSv      thing  more;    he   had  a   legacy  of  one  hundred 

and        pounds,  uuder  the  will  of  the  deceased's  sister,  and 

the  deceased  acknowledged  him  as  a  relation,  and 

he  is  stated  to  have  said,  he  should  not  forget  his 

relations. 

As  to  Mr.  Samuel  Wood,  it  is  in  evidence,  that 
the  deceased  inquired  into  the  number  of  his  family, 
and  was  told  that  he  had  six  children ;  and  it  is  a 
strong  circumstance,  that  in  the  codicil  there  is  a 
bequest  of  fourteen  thousand  pounds  to  Mr.  Wood, 
and  of  six  thousand  pounds  to  his  children,  which 
would  be  one  thousand  pounds  each ;  one  of  the 
strongest  arguments  in  favour  of  the  genuineness  of 
the  codicil,  as  respects  the  probability  of  the  dis- 
position ;  but  there  it  ends. 

Mr.  Counsel  was  also  a  most  intimate  friend  of 
the  deceased,  and,  considering  the  intimacy  which 
subsisted  between  them,  and  their  families,  before 
them,  a  bequest  of  ten  thousand  pounds  to  him 
would  be  a  very  natural  bequest. 

It  can  hardly  be  doubted  that  the  bequest  to 
Mrs.  Goodluke  was  a  natural  bequest ;  she  was  his 
second  cousin ;  she  was  kindly  received  by  him, 
and  went  to  Gloucester  to  attend  him,  in  April, 
1836;  so  that  it  appears  they  were  intimate.  But 
this  carries  the  case  no  further  than  a  probability 
that  there  would  have  been  a  disposition  in  her 
favour,  if  the  deceased  haid  executed  a  testamentary 
act. 
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whether  these  declarations,  and  the  probability  of  H".ary  Tiok 
the  disposition,  should  impress  the  Court  with  a 
moral  conviction,  that  this  was  the  genuine  act  of 
the  deceased,  taken  together  with  the  evidence  of 
handwriting:  lam  clearly  of  opinion  that  they  are 
not  sufficient  for  that  purpose.  It  is  very  possible 
that  the  deceased  may  have  intended' to  make  such 
bequests,  and  yet  did  not  do  it.  Again,  if  it  be  a 
fabricated  instrument,  it  is  probably  the  work  of  a 
person  acquainted  with  the  deceased's  connexions, 
and  (as  it  was  observed  by  this  Court,  in  the  case  of 
Chysp  and  Ryder  v.  Walpole),  no  person  would  set 
about  fabricating  an  instrument  without  endeavour- 
ing to  give  the  disposition  some  marks  of  pro- 
bability; so  that  probability  carries  very  little 
weight  with  it,  when  the  question  is,  whether  it  be 
the  act  of  the  deceased  or  not. 

The  remaining  question  is  as  to  the  supposed  de- 
struction of  the  codicil  recited  in  the  paper  pro- 
pounded. The  suggestion  is,  that  the  codicil  was 
destroved  after  the  death  of  the  deceased,  or  dur- 
ing  his  lifetime,  by  some  persons  who  had  access  to 
his  repositories;  and  it  has  been  pretty  strongly 
thrown  out,  that  it  was  done  by  the  executors,  or 
by  their  direction.  But,  supposing  the  facts  to  be 
so  strong  as  to.  lead  to  a  plausible  suspicion  that 
such  an  act  has  been  done,  suspicion  is  not  a  suffi- 
cient ground  for  the  Court  to  hold,  that  a  paper 
had  been  destroyed,  of  whose  existence  there  is  no 
evidence  whatever.  But  suspicion,  in  this  case, 
does  arise  out  of  the  answers  of  the  executors  to 
certain  articles  of  the  allegation  ;  for,  it  is  admitted 
by  Mr.  Chadborn,  that  a  paper  was  destroyed  by 
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1S39.       hiniy  in  the  presence  of  Mr.  Phillpotts,  and  under 
Hilary  Tkrm.  his  advice ;  that  it  was  a  useless  paper,  and  might 

be  put  in  the  fire;  that  is  as  Mr.  Chadbom  states ; 
whether  it  be  the  fact  or  not  is  another  question. 
But  must  not  the  bare  destruction  of  such  a  paper 
create  great  suspicion  in  the  mind  of  the  Court, 
especially  where  the  parties   have  not  conducted 
themselves  with  good  faith  in  other  parts  of  the 
transaction?     What  security  can  the  Court  have 
that  the  paper  was  of  the  description  Mr.  Chadbom 
has  given  of  it, — ^^  a  memorandum,  to  the  effect 
that  he  (Mr.  Chadbom)  was  to  take  possession  of 
his  deeds,   and   manage    his  concerns   after    his 
death/' — and  that  it  did  not  contain  any  bequest, 
or  gift  of  any  property  of  the  testator,  to  any  person 
whatever,  or  appoint  any  executors  ?    How  is  the 
Court  to  be  satisfied  that  it  did  not  contain  a  dis* 
position  of  any  property,  or  an  appointment  of  ex* 
ecutors,  or  that  it  was  not  a  will  of  a  later  date,  or 
some  codicillary  disposition  ?    It  is  quite  impossible 
that  the  Court  can  take  it,  on  the  answer  of  Mr. 
Chadborn,  that  it  was  such  a  paper  as  he  has  de- 
scribed.   The  &cts  are  not  pleaded  by  the  execu- 
tors ;  but  they  observe  a  studied  silence  till  their 
answers  are  given  in.     Had  the  facts  been  pleaded, 
Mr.  Phillpotts  might  have  been  called  upon  to  give 
in  his  answers,  and  we  should  have  had  the  benefit 
of  his  account  of  the  transaction,  and  have  heard 
from  him  the  advice  he  gave,  and  the  nature  of  the 
papers.     If  he  did  give  such  advice  (and  I  take  it 
upon   the    answers    of  Mr.   Chadbom    and    Mr. 
Osborne  that  he  did),  I  think  he  must  have  known, 
and  Mr.  Chadbom  must  have   known,  that  such 
papers  ought  not  to  have  been  destroyed,   even 
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before  the  swearing  of  the  executors.  Neither  Mr.  ^639. 
Phillpotts  nor  Mr.  Chadborn  could  be  so  ignorant  ^'iV^^^J^""' 
in  their  profession  as  not  to  know,  that,  in  the  ab- 
sence of  other  documents,  this  paper  might,  and  I 
have  no  doubt  from  the  description  given  of  it 
would,  have  constituted  Mr.  Chadborn  executor, 
according  to  the  tenor,  so  far  as  related  to  the 
estates ;  and  if  it  had  been  before  the  Court,  it 
might  have  explained  certain  circumstances  stated 
in  the  evidence,  as  to  Mr.  Chadborn's  having  the 
management  of  the  estates  ;  and  the  observations 
made  by  the  deceased  to  different  tenants,  that  all 
would  be  ^^  his  Honour's,"  and  ^'  his  Honour 
knows  all  about  it."  I  cannot,  therefore,  help 
saying,  that  there  is  a  considerable  degree  of  sus- 
picion attaching  to  the  conduct  of  Mr.  Chadborn  ; 
at  all  events,  he  acted  very  indiscreetly,  in  follow- 
ing the  advice  of  any  person  in  destroying  that 
paper. 

Then  is  there  no  suspicion  attaching  to  Mr. 
Chadborn,  with  respect  to  his  visit  to  the  house  of 
the  deceased  on  the  morning  of  the  21st  of  April? 
When  his  answer  on  this  point  was  objected  to,  as 
not  sufficiently  explicit,  the  objection  appeared  to 
me  somewhat  hypercritical ;  and  it  shows  how  care- 
ful the  Court  should  be  in  forming  an  opinion  as  to 
the  relevancy  of  objections  at  an  early  stage  of  a 
cause,  by  those  who  are  more  intimately  acquainted 
with  the  circumstances  than  the  Court  can  be. 
The  Court,  however,  did  call  for  a  more  specific 
answer ;  and  when  his  answer,  stating  that  he  was 
at  the  house  ^^  at  eight  o'clock,"  was  objected  to  as 
insufficient,  and  he  was  required  to  answer  whether 
he  had  been  there  ''before  eight  o'clock,"  in  his 
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further  answer,  he  says  that  he  ''was  there  at 
eight  o'clock,  and  not  before  ;"  so  that  there  could 
be  no  excuse  on  the  ground  of  inadvertence.  Now, 
what  is  the  evidence  on  this  point?  Three  wit- 
nesses, whose  evidence  the  Court  has  no  reason  to 
disbelieve,  have  sworn  that  they  saw  Mr.  Chadbom 
go  into  the  house  at  between  six  and  seven  o'clock 
in  the  morning ;  and  Ann  Lewis,  their  own  witness, 
on  interrogatory,  says,  that  he  was  there  at  seven 
o'clock  in  the  morning,  and  not  (as  Mr.  Chadbom 
states  in  his  answer)  to  communicate  with  Mr. 
Osborne  and  Mr.  Surman  respecting  the  funeral,  or 
any  such  purpose ;  for  she  says  that,  when  he  came 
there,  Mr.  Osborne  and  Mr.  Surman  were  not  up. 
What  passed  on  that  occasion,  it  is  not  possible  for 
the  Court  to  conjecture ;  but  when  a  party  has  his 
attention  drawn  to  a  fact,  and  he  is  specifically^ 
called  upon  to  declare  whether  he  was  there  before 
eight  o'clock  or  not,  and  he  says  that  he  was  there 
at  eight  o'clock,  and  not  before,  it  does  create  a 
suspicion  that  he  was  there  for  a  purpose  that^will 
not  bear  to  be  disclosed.  What  that  purpose  was 
the  Court  has  no  means  of  ascertaining,  but  it  is  a 
circumstance  which,  with  others,  leads  to  a  suspi- 
cion that  a  paper  may  have  been  destroyed  by  him 
at  that  time,  of  a  testamentary  character — either 
this  codicil,  or  some  other  paper. 

Again;  there  is  another  circumstance  which 
throws  a  certain  degree  of  suspicion  upon  the 
executors,  which  is  this :  Ann  Lewis  and  Ann  and 
Maria  Nicholls,  who  were  in  the  deceased's  house, 
are  pleaded  to  have  been  cc^nizant  of,  or  had 
reason  to  believe  the  fact,  that  the  deceased  had 
executed  testamentary  papers  of  a  later  date  than 
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those  of  the  2d  and  3d  of  December;  that  they       18S9. 
knew  who  the  person  was  who  sent  the  paper  to  hilaky  xinii. 
Mr.  Helps,  and  had  rescued  it  from  destruction,     Feb.aoth. 
and  that  they  were  aware  that  a  paper  of  a  testa-     amd^S^ 
mentary  nature  had  been  burnt  since  the  death  of  *     h^^^ 
the  deceased.     Generally  speaking,  it  is  the  duty       Hblm, 
of  persons  who  vouch  witnesses  to  produce  them ;         mud 
but  that  the  legatees  should  not  have  produced       "<^""''**- 
these  witnesses,  who  were  in  the  custody  of  the 
executors,  and  with  whom  they  had  no  opportunity 
of  communicating,  except  in  the  presence  of  an 
agent,  of  the  executors,  is  not  very  extraordinary. 
But  when  an  imputation  was  thrown  out  against 
the  executors,  of  having  destroyed  testamentary 
papers,   or  of  knowing    such    papers    had    been 
destroyed,  after  the  death  of  the  deceased,  and 
persons  in  their  employ  were  able,  if  such  a  trans- 
action had  taken  place,  to  give  an  account  of  it,  or 
if  not,  could  negative  the   fact,   as  far  as  their 
knowledge  went;  it  does  appear  to  me  a  most 
extraordinary  circumstance,  that,  with  a  view  of 
relieving  themselves  from  such  an  imputation,  they 
should  not  have  produced  these  persons.     Why 
should  they  be  content  with  answering  upon  oath 
that  they  knew  or  believed  that  no  such  transaction 
took  place?    What  had  they  to  apprehend  from 
the  cross-examination  of  such  witnesses?    When 
these  witnesses    are    not  called  to  disprove  the 
charge,  does  it  tend  to  remove  suspicion  ?     It  tends 
in  some  degree  to  strengthen  the  suspicion  sought 
to  be  attached  to  these  parties,  that  they  have  not 
produced  these  persons,    and  subjected  them   to 
cross-examination.   If  they  had  nothing  to  disclose, 
there  could  be  no  danger  of  their  saying  anything 
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prejudicial  to  the  isterests  of  the  executors.  And 
more  especially  the  Court  cannot  think  that  this 
conduct  has  the  effect  of  removing  suspicion,  when 
it  calls  to  mind  the  endeavours  made  to  prevent  the 
cross-examination  of  the  witnesses  on  the  condtditj 
by  the  legatees  in  the  codicil,  which  brought  out 
such  important  facts. 

These  are  circumstances,  I  say,  which  lead  to 
suspicion  ;  but  they  lead  to  nothing  more ;  they  do 
not  establish  the  fact,  that  a  paper  of  this  descrip- 
tion was  executed  by  the  deceased,  or  that  it  was 
destroyed  by  these  parties.  And  the  question  in 
this  part  of  the  case  is  not  between  the  executors 
(whose  conduct  is  impugned)  and  the  legatees,  but 
between  the  legatees  and  the  next  of  kin,  who  were 
no  parties  to  any  of  these  proceedings,  and  who 
cannot,  therefore,  be  prejudiced  by  their  acts, 
unless  the  actual  destruction  of  the  paper  can  be 
brought  home  to  the  executors. 

Now,  looking  at  all  the  circumstances  of  the 
case,  though  the  evidence  in  affirmance  of  the 
genuineness  of  the  paper,  as  far  as  handwriting  is 
concerned,  is  extremely  stnmg ;  so  strong,  that  if  I 
were  bound  to  pronounce  whether  it  was  or  was  not 
the  handwriting  of  the  deceased,  I  should  have 
little  hesitation  in  saying  that  I  believed  it  to  be  his 
handwriting;  yet  it  is  impossible  for  the  Court  to 
pronounce  a  judicial  opinion  upon  that  ground 
alone.  I  am  also  of  opinion  in  favour  of  the  proba- 
bility of  the  disposition  contained  in  the  paper ;  but 
probability,  coupled  with  the  evidence  of  hand- 
writing, is  not  sufficient  to  enable  the  Court  to 
pronounce  judicially  that  the  paper  is  proved  to  be 
the  act  of  the  deceased.     I,  therefore,  pronounce 
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also  against  the  validity  of  the  paper  of  July  1835, 
which  is  propounded  by  the  legatees  as  a  codicil. 

There  is  a  further  part  of  the  case,  and  that  is 
the  question  of  costs.     Generally  speaking  (I  now 
refer  to  the  codicil),  persons  who  undertake,  for 
their  own  interest,  to  establish  a  paper  of  this  kind, 
if  they  fail,  are  liable  to  the  costs  of  those  to  whose 
prejudice  the  paper  is  propounded ;  and  although  I 
entirely  acquit  Mr.  Helps,   and  the  other  legatees 
who  have  propounded  the  codicil,  of  any  participa- 
tion in  the  fabrication  of  the  paper  (if  it  is  a  fabri- 
cation), or  of  any  knowledge  of  the  fabrication  of 
it,  yet  that  would  not  have  prevented  the  Court 
from  following  the  precedents  in  other  cases.     But 
there  are  very  peculiar  circumstances  in  the  present 
case,   which  induce  the  Court  not  to  adhere  to 
these  precedents.     But  for  the  propounding  of  this 
paper,  the  will  of  the  deceased  would  have  been 
pronounced  to  be  contained  in  the  papers  of  the 
2d  and  the  3d  of  December,  1834  ;  and  it  is  more 
than  probable  that,  but  for  the  production  of  this 
paper,  the  executors  named  in  that  of  the  2d  of 
December,  would  now  have  been  in  possession  of 
the  property  of  the  deceased,  to  which  the  Court  is 
of  opinion  they  are  not  entitled.     It  is,  therefore, 
through  the  agency  of  these  gentlemen  that  the 
case  is  brought  (so  far  as  the  decision  of  this  Court 
goes)  to  the  present  conclusion,  that  the  parties 
entitled  to  the  property  are  the  next  of  kin  of  the 
deceased,  who  are  now  put  in  possession  of  rights, 
which  they  would  otherwise  have  lost.     Against 
these  parties,  therefore,  it  is  clear  that  Mr.  Hitch- 
ings  cannot  press  for  costs.     The  executors  cannot 
press  for  their  condemnation  in  costs,  because  their 
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Hilary  tbsm.  the  agency  of  the  legatees  that  their  case  has  been 

Feb  20t)i  o         •/  o 

disproved.  Mrs.  Good  lake  might  press  for  costs, 
because  she  opposes  the  codicil  as  well  as  the  will ; 
bat  when  I  look  at  the  part  she  has  taken,  nomi- 
nally opposing  the  will,  but  endeavouring  by  all 
the  means  in  her  power  to  obtain  for  the  executors 
a  sentence  in  favour  of  it,  I  think  she  is  not  en- 
titled to  have  her  costs  paid  by  the  parties  who 
have  propounded  the  codicil.  As  against  these 
parties,  therefore,  the  Court  does  not  think  itself 
called  upon  to  pronounce  anything  as  to  costs. 

But  a  further  question  arises  as*  to  costs,  with 
respect  to  the  executors.  They  have  propounded 
two  papers,  as  together  containing  the  will  of  the 
deceased ;  they  brought  them  forward  in  a  shape 
which  they  were  not  entitled  to  assume,  for  the 
purpose  of  facilitating  the  obtaining  probate,  and 
which,  if  obtained,  would  probably  have  had  the 
effect  of  preventing  any  persons  from  questioning 
the  validity  of  the  will.  The  executors  having 
failed  in  establishing  their  case,  and  ^having  brought 
it  forward  under  such  circumstances,  the  Court 
would  be  bound  to  condemn  them  in  costs ;  but  the 
difficulty  is,  in  whose  costs  are  they  to  be  con- 
demned ?  The  legatees  have  failed  in  establishing 
their  paper,  and  Mrs.  Goodlake  has  supported  the 
case  they  set  up,  and  it  is  not  asked  that  the  exe- 
cutors should  be  condemned  in  her  costs.  The 
only  party,  therefore,  who  would  seem  entitled  to 
costs,  as  against  the  executors,  is  Mr.  Hitchings; 
and  the  Court  sees  ground  on  which,  for  the  sake 
of  public  justice,  and  for  the  prevention  of  such 
experiments  for  the  future,  it  should  condemn  these 
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Wood 

and  othtnt, 

agaifut 

GoODLAKBy 
'      HsLPt, 

and  oihtn, 
'    and 
Hitch  nfOfl. 


not  in  order  to  reimburse  Mr.  Hitchings,  because,  Hilary  Tkbm. 
under  the  sentence  of  this  Court,  he  will  be  put  in 
possession  of  a  considerable  sum  of  money — ^but  to 
mark  its  disapprobation  of  the  manner  in  which 
this  case  has  been  brought  forward,  and  probate 
endeavoured  to  be  obtained  by  a  suppression,  if  not 
a  misrepresentation,  of  facts.  I  am,  therefore,  of 
opinion  that  the  justice  of  this  case  will  not  be 
satisfied,  unless  I  pronounce  that  the  parties  who 
propounded  the  papers  of  the  second  and  third  of 
December,  1834,  are  condemned  in  the  costs 
which  Mr.  Hitchings  has  incurred  by  his  opposition 
to  these  papers ;  and  I  therefore  condemn  the  exe- 
cutors in  the  costs  of  Mr.  Hitchings. 

The  Court  is  aware  of  the  great  responsibility 
which  a  case  of  this  description,  involving  interests 
to  such  an  immense  amount,  imposes  upon  it.  I 
have  endeavoured  to  form  an  impartial  opinion  as 
to  the  real  merits  of  the  case,  and  I  have  bestowed 
my  best  attention  upon  it. — I  have  endeavoured  to 
do  my  duty  conscientiously  between  the  parties ; 
and  I  have  the  consolation  of  knowing  that,  if  I 
have  failed,  there  is  a  tribunal  to  which  the  parties 
may  resort,  and  to  which  in  all  probability  they 
will  resort,  whose  decisions  are  much  more  satis- 
factory, as  coming  from  the  eminent  persons  of 
whom  it  is  composed,  than  can  be  the  opinion  of 
any  single  judge,  far  less  the  humble  individual 
who  sits  in  this  Court  to  dispense  justice  as  far  as 
he  can. 


i^^^^Mh: 
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Anichini  .  •       ,    A 

agaimt  Anichini  aguinst  Anichini. 


Anichini. 


A  suit  for  resti-         rp  j»  •       ^r*  j    u..  -.. 

tutionofcon.  ^H£  proceedings .  ID  this  case  commenced  by  a 

Scorn"*  8"^^  ^^^  restitution  of   conjugal   rights,    by  Mrs. 

Zik^e^^^  Anichini   against  her  husband,   who,   by. way  of 

band  pleaded  aQSwer,  sct  UD  a  charge  of  adultery  against  the 

her  adultery  in        -i.         .^i     ^  i         tti-  a    t 

bar^andprayed  Wife  With  two  persous,  namely,  Wm.  Aylmg,  m 
th^Sifrtheii  1835,  and  with  Henry  Morton  in  1836,  The  wife 
huJbl^dwUh  then  charged  the  husband  with  adultery  with  a 
adultery,  and     Madame  Malcnchiue,  in  1825,  and  with  her  ser- 

prayed  a  sepa-  '  ' 

c^°"'bJ**^  vant  Ann  Bishop  Blake,  in  1831 ;  and  she  pleaded 
opinion  that  that  the  fofmer  adultery  did  not  come  to  her  know- 
been  guilty  of  ledge  until  after  the  proceedings  in  this  cause  had 
adStfljrand  commeuccd.  The  husband  expressly  denied  the 
tend's  adoUery  adultery  with  Malenchin^ ;  he  admitted  that  with 
with  one  pereon  Blakc,  but  allecTed  that  it  had  been  condoned  by 

long  anterior  ,  *' 

badbeen fully     MrS.  Anichiui. 
condoned,  pro- 
nounced for  a 

ThTp^yeroi        The   Quecfi's   Advocate  and  Addams    for  Mr. 

the  husband.     Auichini. 

The  adultery  of  the  wife  is  fiiUy  established  in 
proof.     The  alleged  adultery  of  the  husband  widi 
Malenchine  is  not  only  not  proved,   but  is  di9- 
^proved :  the  adultery  with  Blake  is  admitted,  but 
n  that  was  condoned  by  ^hSfWfey  ^ith  a  full  koow- 
^ ,    ledge  of  all  the  facts,  andtne  parties  cohabited  to- 
gether afterwards,  and  the  wife  even  commenced 
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koown  that  had  previously  passed.     If  the  husband        — 
offends  again,  the  former  adultery  revives ;  but  it      ag^^ 
never  can  be  contended  that  the  condonation  of  an     ^^'<^"'"- 
act  of  adultery  is  to  operate  as  a  bar  to  the  hus- 
band's remedy  against  an  offending  wife ;  that  it  is 
to  be  a  license  to  her  ever  afterwards  to  commit  the 
same  crime.     Can  the  wife  say,  *'  I  forgive  you, 
bat  I  am  now  at  liberty  to  commit  adultery  when  I 
please,  and  you  can  have  no  remedy?"     Such  a 
doctrine  would  be  extremely  injurious  to  society, 
and  can  never  be  upheld  by  the  Court. 

As  to  the  effect  of  condonation,  where  both  parties 
have  been  guilty  of  adultery,  they  cited  Sanchez  de 
Matrmonio^  lib.  x.  disp.  7, «.  I. 

Bumahy  and  Curteis  contrk.  Submitted  first, 
that  there  was  not  sufficient  proof  of  the  wife's  adul- 
tery, and  that  the  condonation  amounted  to  nothing,^ 
,88  Mrs.  Anichini  had  not  a  complete  knowledge  of 
the  whole  misconduct  of  her  husband,  it  being  now 
proved  that  he  had  in  addition  to  the  adultery  with 
Blake,  also  committed  adultery  with  Madame  Ma- 
lenchine.  In  ordef  to  effect  condonation  there 
must  be  full  knowledge  of  all  the  misconduct, 
Durant  v.  Durant  (a).  But  secondly,  supposing 
it  to  be  proved,  as  is  contended  on  behalf  of  the 
husband,  that  Mrs.  Anichini  has  been  guilty  of 
adultery,  and  that  there  has  been  a  complete  con- 
donation of  his  adultery,  still  the  conduct  of  Mr. 
Anichini  is  such,  that  the  Court  will  not  grant  a 

(fl)  1  Hag4(.  E.  R.  733. 
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18S9.      separation  at  his  prayer.     In  Beehy  v.  Beehy  (a) 

Hilary  Tebm.  Lord  Stowell  refased  to  grant  a  divorce  at  the  suit 

^^     of  a  husband  who  had  Tiimself  been  guilty  of  adul- 

^arlSir  ^^y»  although  his  adultery  had  been  condoned  by 
AwicHiKi.  the  ^\{e.  Independent  of  his  adultery,  the  conduct 
of  the  husband  here  is  such  as  to  amount  to  con- 
nivance. He  has,  indeed,  given  his  wife  license  to 
do  as  she  pleased,  and  the  rule  volenti  non  fit  irguria 
applies  to  him.  There  are  four  witnesses  who 
depose  to  declarations  by  the  husband,  that  Morton 
might  take  Mrs.  Anichini  away  and  intrigue  with 
her  where  he  pleased,  provided  he  did  not  do  it  in 
Anichini's  house. 

Coupling  this  with  what  is  admitted  in  answer  to 
the  17th  interrogatory,  by  Agnes  Templeton,  k 
witness  produced  by  Mr.  Anichini,  the  Court  will 
not  grant  the  husband's  prayer.  She  is  asked 
whether  Anichini  did  not  declare  that  he  was  not 
the  father  of  Mrs.  Anichini's  children,  and  that  as 
to  Frederick  the  youngest  that  Mr.  Singleton  was 
his  father.  She  answered,  *^  he  did  not  say  that  he 
was  not  their  father."  *^  But  now  that  the  conclu- 
sion of  the  interrogatory  is  put  to  me  respecting  the 
youngest  boy  Frederick,  it  does  bring  to  my  mind 
that  I  have  heard  the  producent  express  him- 
self to  some  such  effect  as  suggested,  not  in  the 
very  words  suggested,  but  to  some  such  effect. 
When  they  lived  in  Wells-street  he  has  said  he  had 
his  doubts  about  Frederick,  whether  Singleton  was 
not  his  father.  I  do  recollect  that  Mrs.  Anichini 
had  gone  to  France,  and  met  a  person  of  that  name 
there ;  and  a  temporary  separation  took  place  be- 

(c)  1  Hagg.  E.  R.  780. 
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tween  the  producent  and  ministrant,  and  it  was       1889. 


after  their  reconciliation  that  this  boy  was  born,  HilabyT«rm. 
but  in  their  subsequent  quarrels  the  producent  cer-       -1— . 
tainly  said  as  I  have  deposed.''  Jj^^^T 


AmcBiMi. 


Judgment. 
Dr.  Lushington. 
Before  considering  the  question  of  law,  which 
may  arise  in  this  case,  I  must  first  ascertain  what 
the  facts  are  to  which  the  legal  principles  are  to  be 
applied.  (The  learned  Judge  having  considered 
the  evidence,  was  of  opinion  that  Mrs.  Anichini 
had  been  guilty  of  gross  and  barefaced  adultery — 
that  both  charges  were  fully  proved — that  the  adul- 
tery alleged  to  have  been  committed  by  the  hus- 
band with  Malenchine  was  not  proved,  and  that 
the  adultery  with  Blake  (which  was  admitted)  had 
been  completely  condoned.)  He  then  proceeded  : — 
But  it  was  said  that  the  husband  had  given  the 
wife  license  to  commit  adultery;  now  such  a  case, 
if  proved,  would  on  the  well  known  principle  of  1 
law,  volenti  non  fit  injuria^  be  a  bar  to  any  separa*  i 
tion  at  the  suit  of  the  husband.  There  are  cer- 
tainly expressions  used  which  are  of  this  tendency  ; 
but  looking  at  the  whole  res  gestcB  of  the  case,  the 
sort  of  affection,  though  somewhat  strange,  and 
the  jealousy  of  Mr.  Anichini,  I  cannot  think  those 
expressions  amount  to  any  proof  of  the  husband's 
sanctioning  the  adultery  of  his  wife.  There  are 
circumstances,  I  must  admit,  which  make  it  pro- 
bable that  he  was  too  forgiving  a  4iusband,  but  to 
bar  relief  in  such  a  case  there  must,  I  think,  be  a  I 
clear  collusion  or  connivance.  To  say  that  adultery 
with  Mr.  Singleton  had  been  proved,  and  connived 


Anichimi 
agaifiMt 
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Hilary  Tebm.-  be,  would  be  assumiiig  as  proved  that  which  is  not 

Feb.  22nd.  , 

proved. 

The  case  then  comes  to  this,  and  it  is  a  point 
AvicHiNi.  which  I  do  not  find  has  been  directly  decided, 
whether  a  husband  having  committed  adultery, 
which  has  been  condoned  by  the  wife,  is  debarred 
by  such  a  circumstance  from  obtaining  a  divorce 
from  a  guilty  wife.  Dr.  Nicholl  has  been  kind 
enough  to  give  me  an  opportunity  of  perusing  the 
notes  of  Dr.  -4nioZrf,  relative  to  two  cases,  Raibauld 
v.  Raibauld  (a),  and  Kirby  v.  Kirby  (6),  which, 
though  decided  by  the  same  learned  Judge  (Sir 
William  Wynne),  do  not  exactly  cohere,  and  afford 
little  assistance  or  light  in  the  present  question  (c). 


(a)  Cons.  1788. 

(b)  Arches,  1801-2. 

(c)  Dr.  Arnold's  notes  of  these  cases  are  to  the  followiiig  effect : — 

RaiboM  v.  Raibtmld.^ConsUtory,  27th  Fdf,  1788. 

Hie  suit  comnience<l  with  a  citation  for  restitution  of  conjugal 
rights  on  the  part  of  the  wife  against  the  husband :  the  husband 
pleaded  the  wife's  adultery  as  a  bar  to  her  suit,  and  prajed  a  separa- 
tion ;  an  allegation  was  now  offered  on  the  part  of  the  wife,  charging 
the  husband  with  adultery,  and  praying  a  divorce. 

Dr,  Scott  objected  to  the  admission  of  this  allegation,  on  the  ground 
of  its  being  inconsistent  with  the  citation. 

Per  curiam  {Sir  JViUiam  Wynne).  The  citation  was  for  restitution 
of  conjugal  rights ;  an  allegation  in  bar  was  given  by  the  husband^ 
and  a  separation  prayed :  though  not  regular,  it  is  held  that  a  sen- 
tence may  be  given  for  separation.  But  on  the  recriminatory  allega- 
tion, if  the  husband  fails  in  proving  the  wife's  adultery,  and  the  ^fe 
proves  her  recriminatory  allegation,  what  sentence  shall  the  Court 
pronounce?  I  must  decree  restitution:  this  is  inconsistent.  It  ia 
impossible  to  give  sucl^an  allegation  in  this  state  of  the  case. 

Kirby  v.  Kirby. ^Arches,  7th  July,  1801. 
This  was  originally  a  suit  by  the  wife  for  restitution  of  conjugal 
rights :  the  husband  pleaded  adultery  by  the  wife  in  bar;  an  aUega- 
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In  Beeby  v.  Beehy^  (a)  and  Dance  v.  Dance^  (6),       1889. 


some  observations  were  made  as  to  the  eflTect  of  ^U^»r*oJ^""' 


tion  was  now  offered  by  the  wife,  denying  her  adultery,  and  recrimi- 
nating. 

Sir  John  NickoU  opposed  the  admission  of  this  allegation  as  to  the 
recriminatory  part  as  follows : — Such  a  charge  in  such  a  suit  is  not 
admissible  ;  it  would  be  strange  to  engraft  a  recriminatory  chaige  in 
such  a  case.  Where  there  is  an  original  suit  brought  by  the  husband 
for  adultery  she  may  deny  it,  and  say,  therefore,  that  the  husband  is 
not  entitled  to  a  separation,  or  may  say  if  I  am  guilty  you  are  also, 
and  therefore  not  entitled  to  a  separation ;  but  here  it  is  inconsis- 
tent :  she  first  prays  restitution ;  the  husband  charges  her  with  adul- 
tery ;  she  denies  it,  and  charges  him  with  adultery ;  and  what  does 
she  now  pray? — separation.  If  she  confesses  the  charge  it  may  be 
consistent  to  recriminate,  and  say,  therefore,  we  may  live  together. 
I  am  not  aware  of  any  precedent,  and  it  is  contrary  to  principle. 

JDr.  Swabey  on  the  same  side.  The  wife  cannot  change  the  issue ; 
she  must  drop  her  suit  for  restitution,  and  then  plead  the  adultery,  but 
not  while  continuing  this  suit.  Against  a  suit  for  divorce  by  reason 
of  adultery  by  the  husband,  it  is  relevant  for  the  wife  to  plead  his 
adultery,  as  it  creates  a  bar ;,  but  in  such  a  suit  as  this  it  is  not,  as  it 
does  not  apply  to  the  issue  before  the  Court. 

Dr.  Laurence  in  support  of  the  allegation.  It  is  possible  that  the 
allegation  of  the  husband  may  not  be  proved ;  there  would  then  be 
an  end  to  his  bar.  He  has  changed  the  issue  and  prayed  separation ; 
on  what  principle  may  not  the  wife  plead  adultery  coming  subaequentiy 
to  her  knowledge  *,  to  obtain  ultimately  a  sentence  on  that  ground,  in 
nature  of  reconvention — ^if  both  fail  in  proof  the  original  suit 
remains. 

Dr.  Croke. — No  case  has  been  adduced  to  shew  that  recrimination 
may  not  be  pleaded ;  any  responsive  plea  destroying  the  assertions  of 
the  husband  is  admissible. 

Sir  WilHam  Wynnes  after  some  observations  as  to  the  six  first 
articles,  proceeds: — ^The  seventh  introduces  charges  of  adultery 
against  the  husband :  this  is,  undoubtedly,  a  very  singular  case,  and 
I  cannot  say  that  I  remember  anything  like  it.  The  suit  is  for  resti- 
tution of  conjugal  rights ;  adultery  is  pleaded  by  the  husband  in  bar. 


Anichivi 

agaifut 
Anichimi. 


*  The  Editor  has  had  an  opportunity  of  examining  the  original 
allegation  in  the  Registry  of  the  Arches  Court,  but  there  is  no  aver- 
ment therein  to  this  effect. 


(a)  1  Hagg.  E.  R.  789. 


{b)  1  Hagg.  E.  R.  794.  n. 
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1839.       condonation  ;  but  in  both  cases  Lord  Stowell  held 
Hilary  Term,  the  fact  of  adulteTv  not  Dfoved,  and  after'consider- 

Feb.  22nd.  "^ 


Anicbxni. 

ogainM 
AmcHiNi. 


which  is  usual ;  the  issue  is  changed,  and  there  may  be  a  fiedlacy  in 
the  arycument,  to  take  it,  as  if  the  husband  prayed  only  not  to  receive 
his  wife,  but  he  prays  also  separation,  and  she  pleads  cofnpensatio  eri- 
minum;  the  husband  would  be  entitled  on  proof  of  his  allegation  to  a 
sentence  of  separation,  to  this  the  wife  is  not  bound  to  submit;  she 
may  foUow  where  he  leads.  It  is  not  a  condonatio  to  bring  a  suit  for 
restitution, — suppose  both  fail,  she  may  repeat  her  original  prayer, 
it  is  not,  therefore,  entirely  inconsistent  with  her  original  prayer. 
Suppose  she  proves  adultery  against  the  husband,  she  is  not  obliged 
to  pray  separation,  and  he  could  not  set  up  his  own  adultery  in  bar. 
If  both  prove  adultery,  it  is  not  necessary  to  say  now  what  would  be 
the  consequence,  perhaps  the  Court  might  say  it  would  give  no  sen- 
tence. I  apprehend  the  wife  has  a  right,  being  led  to  it  by  the  allega- 
tion of  the  husband  charging  her  with  adultery,  to  charge  adultery 
against  him,  what  may  be  the  effect,  is  for  future  consideration. 

The  cause  afterwards  came  on  for  hearing,  and  on  the  19th  of  July, 
1802,  Judgment  was  given  to  the  following  effect ; — 

Sir  Wimam  Wynne. 
.    This  is  a  suit  for  restitution,  commenced  in  the  archdeaconry  of 
Berks,    by  Anne  Kirby.    A  libel   was    admitted,    and  witnesses 
examined :  an  allegation  was  offiered  by  the  husband,  charging  adul- 
tery, and  praying  a  separation :  three  articles  were  rejected,  and  the 
rest  admitted,  from  that  there  was  an  appeal  on  both  sides,  to  the 
Court  at  Salisbury,  where  the  whole  was  admitted,  there  was  then  an 
appeal  to  this  Court,  which  affirmed  the  sentence,  and  retained  the 
cause.    An  allegation  was  afterwards  admitted  on  the  part  of  the  wife, 
charging  the  husband  with  adultery,  and  an  allegation  exceptive  to  the 
witnesses  examined  by  the  husband,  (the  learned  Judge  having  gone 
minutely  through  the  evidence,  was  of  opinion  that  the  allegation 
charging  the  wife  with  adultery,  was  not  proved,  and  then  continued,) 
''But  she  gave  an  allegation,  pleading  adultery  by  the  husband. 
That  was  admissible,  I  think,  under  the  circumstances  of  the  case,  as 
it  then  stood:  he  had  given  an  allegation  pleading  adultery,  on 
which  there  might  be  separation :  a  sentence  of  separation  is  often 
given  in  such  suit  of  restitution,  on  such  a  plea ;  against  this  the  wife 
might  set  up  adultery  by  the  husband,  without  admitting  the  fact 
against  herself,  pleading  as  in  bar,  or  by  recrimination.    But  that, 
the  husband  failing  in  proof  of  her  adultery,  the  wife  can  obtain  Mpo- 
Tation  in  such  a  case  on  tuek  plea,  is  what  I  have  never  heard.    Con- 
donation extinguishes  adultery,  the  wife  brings  her  suit  for  restitu- 
tion, on  having  gone  to  the  husband's  house,  and  been  rejected ;  it 
cannot  be  stronger,  there  may,  possibly,  be  cases  where  the  wife 
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iDg  those  cases  with  great  care,  it  appears  to  me       18S9. 


AVICRXWI. 

againtt 
Amichini. 


that  Lord  Stowell  had  not  made  up  his  mind  on  Hilary  Tbbm. 
the  question  ;  it  was  not  neceasary  he  should  do  so ; 
I  do  not,  therefore,  say  that  he  evaded  the  point ; 
he  was  not  called  upon  to  decide  it,  and  he  did  not. 
In  Beeby  v.  Beehy^  he  says:  '^  What  is  the  effect 
of  condonation  ?  In  general,  it  is  a  good  plea  in 
bar :  it  is  not  fit  that  a  man  should  sue  for  a  debt 
which  he  has  released  ;  but  here  the  plea  in  bar  is 
campeTisatio :  and  condonation  is  not  in  bar  of  the 
action,  but  a  counter-plea.  Here  the  wife  does  not 
pray  relief,  but  prays  to  be  dismissed.  It  does  not 
follow  that  the  same  act,  which  will  bar  the  remedy, 
will  operate  on  the  other  side,  and  unless  it  is  an 
universal  rule,  that  whatever  is  a  plea  in  bar,  and 
disables  a  party  from  bringing  the  suit,  likewise 
destroys  the  defence,  the  present  attempt  cannot 
^vail  the  husband.  A  man,  it  is  true,  who  has 
forgiven  adultery,  cannot  bring  a  suit;  but  when 
he  complains  of  his  wife,  will  her  forgiveness  of  his 
previous  misconduct  make  him  a  proper  person  to 
receive  the  sentence  of  the  Court?  If  both  are 
equally  guilty,    will   her  condonation  make  him 

miKht  80  obtain  a  separation,  if  the  fact  of  adultery  took  place  after  the 
suit  was  commenced,  or  came  to  the  knowledge  of  the  party  after^ 
but  that  is  not  this  case,"  f  the  Judge  then  considers  the  eridence  as  to 
the  charges  made  in  the  wife's  allegation,  and  concludes,)  **  I  think 
the  husband  has  clearly  failed  in  proving  adultery,  and  that  the  wife 
has  likewise  failed ;  What  is  the  Court  to  do  ?  The  party  might  have 
rererted  to  the  suit  and  prayer,  originally  made ;  but  she  does  not  so 
pray;*  therefore,  having  reconvened  each  other,  and  she  not  so 
prayings  and  the  ^arty  so  declaring,  she  will  proceed  no  further  in 
that  suit,  the  Court  can  do  nothing  but  dismiss  both  parties. 


*  Dr.  Arnold  adds  this  note  : — 

It  was  declared  by  special  proxy,  now  exhibited  on  the  part  of  the 
wife,  that  she  would  not  pray  restitution. 
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1999.      reetu$  in  euridf  and  enable  him  to  procure  a  sen- 

^51*''  ^"■"-  ^°^  '"   ^^  Stowell  here  raises  the  point  directly 
—        in  question  ; — does  he  solve  it  ?    '^  There  may  be 
agai!^^'     cases/'  he  continues,  ''  where  a  wife  may,  by  for- 
AvjcBiin.     giveness,  by  cohabitation,  by  the  reformation  of  her 
husband,  be  so  barred,  that  an  obsolete  fact  shall 
not  be  a  defence.     This  bar  would  not,  however, 
be  effected  so   much  by  condonation,  as  by  the 
general  state  between  them  of  the  consequent  im- 
possibility of  reviving  former  follies,"  &c.     I  r^ret 
that  it  fells  to  my  lot  to  decide  what  is  to  be  done. 

If  I  were,  though  I  think  it  would  be  unjust  to 
Lord  Stowell,  to  draw  an  inference  solely  from  his 
language,  it  appears  to  have  been  the  impression 
of  his  mind,  that,  where  a  husband  has  committed 
adultery,  which  is  condoned,  and  the  wife  commits 
adultery,  he  would  not  be  able  to  obtain  a  separa- 
tion :  that  would  seem  (if  I  look  to  the  words  only 
of  Lord  Stowell)  to  have  been  the  bearing  of  his 
mind.  But  we  must  not  look  at  his  words  without 
reference  to  the  factis  and  circumstances  of  the  case ; 
he  was  speaking  of  a  case  in  which  there  was 
repeated  misconduct  on  the  part  of  the  husband, 
and  he  says,  that  cases  might  arise  in  which  he 
might  come  to  a  different  conclusion. 

It  is  difficult  and  dangerous  to  attempt  to  lay 
down  any  general  rule ;  but  I  cannot  go  the  length 
of  saying  that  the  adultery  of  the  husband,  followed 
by  condonation,  would  debar  him  from  a  remedy 
against  his  wife,  under  any  circumstances  which  I 
can  suppose.  Take  the  case  of  a  husband  who  bad 
been  guilty  of  adultery  ten  or  twelve  years  before 
his  wife's  misconduct,  under  circumstances  which 
might  render  it  comparatively  venial ;  that  the  wife 
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was  fully  anvare  of  the  adultery ,  had  condoned  it,       18S9. 


had  continued  to  live  with  him,  and  had  had  chil-  Hilary  Tbim. 
dren  by  him  ;  that,  ten  or  twelve  years  after,  she  is  '•^j_^'^ 
guilty  of  adultery  herself, — would  it  be  consistent  ^^^l 
with  any  principle  that,  under  these  circumstances,  Awcbwi. 
the  husband  should  be  entitled  to  no  remedy  at  all  ? 
On  the  other  hand,  there  is  no  doubt  that,  in  a  case 
like  Beehy  v.  Beehy^  where  the  husband,  after  his 
offence  is  once  condoned,  repeats  it,  and  shows 
himself  utterly  regardless  of  the  marriage-vow,  he 
does  not  come  into  Court  with  clean  hands,  or  any- 
thing like  clean  hands.  It  would,  as  the  Queen^s 
Advocate  observed,  be  dangerous  to  hold,  as  a 
general  principle,  that  a  wife,  having  condoned 
the  adultery  of  her  husband,  should  thereby  be 
placed  in  such  a  situation  that  she  might  commit 
adultery  herself  without  her  husband  having  any 
control  over  her.  I  next  look  at  the  consequences 
of  such  a  principle  of  law.  If  a  husband  be  not 
entitled  to  a  separation  from  his  wife,  he  is  bound 
to  cohabit  with  her,  and  how  difficult  would  it  be 
to  enforce  such  a  principle  of  law !  I  know  no 
authority  which  states,  that,  whatever  be  the  guilt 
of  both  parties,  if  the  Court  does  not  pronounce 
for  a  separation,  they  are  not,  according  to  the  Taw 
of  this  country,  bound  to  live  together ;  and  I  think 
such  a  principle  would  be  dangerous  to  society,  and 
to  public  morals. 

Where  a  condonation  has  taken  place  with  a  full 
knowledge  of  the  facts,  it  is  said  to  be  a  conditional 
forgiveness.  Conditional  on  what  ?  On  the  future 
conduct  of  the  husband.  Suppose  he  fulfils  the 
condition,  and  never  after  violates  the  obligations 
of  the  marriage-bed,  is  the  condonation  to  have  no 
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18S9.       other  effect  than  to  bar  a  suit  against  him?     I 


HiLABY  Tebv.  think  the  effect  is  to  make  him  rectus  et  integeTf 

Feb.22iMl*  11.  .  1  •       » 

except  that  his  past  transgression  may  be  revivea 

J^^'*     by  subsequent  misconduct. 

Amcnifi.  j^  therefore,  have  come  to  the  conclusion  that, 

under  the  circumstances  of  this  case,  I  am  bound  to 
grant  the  husband  the  remedy  he  prays ;  and  the 
last  point  in  the  case  is  what  that  remedy  should  be. 
The  adultery  of  the  husband  occurred  in  1831 ; 
so  far  as  appears,  from  all  the  evidence  in  the 
cause,  the  husband  never,  otherwise,  deviated  from 
his  marriage-vow,  nor  broke  its  obligations  in  any 
instance  but  this :  so  that  it  is  the  case  of  adultery 
with  a  single  person.  It  was  several  years  ante- 
cedent to  the  adultery  charged  against  the  wife, 
and  it  is  proved  to  have  been  forgiven  at  the  time 
it  was  committed.  I  think  I  am  bound  to  say  that 
this  was  the  only  adultery,  and  to  divest  the  case 
of  all  other  circumstances.  I  must  not  trust  my 
mind  to  go  into  the  circumstances  of  the  affair 
with  Mr.  Singleton  ;  because  if  that  elopement  had 
been  proved,  and  the  forgiveness  of  the  wife's 
ya^ultery  by  the  husband  had  been  proved,  I  should 
^*  Deipf  opinion  that- that  circumstance,  coupled  with 
his  own  adultery,  would^aisentitley|bim  to  a  remedy. 
Considering  that  the  wife's  condonation  of  his 
adultery  with  one  person  was  several  years  antece- 
dent to  her  adultery,  which  was  as  gross,  profligate, 
and  abandoned,  as  in  any  instance  which  has  ever 
come  under  the  consideration  of  the  Court, — she, 
the  mother  of  five  children,  carrying  on  a  criminal 
intercourse  with  a  young  man,  twenty-four  or 
twenty-five  years  of  age,  cohabiting  with  him  in 
the  house  where  her  husband  was  living  with  her, 
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during  part  of  the  time,  and  then  going  off  with  ^6S9. 

him, — I  think,  under  all  the  circumstances,  I  am  Hila«y  Term* 

mm                                                                     A                                           '            •                                  1  P^*   22|ML 

bound  to  pronounce  for  a  separation,  and  to  pro<-       

nounce  it  at  the  prayer  of  the  husband.  <^^' 

•Aviaiiin. 


PREROGATIVE  COURT  OF  CANTERBURY. 

1889. 
Walters  against  Metpord.  hilaby  Tewc 


Feb.  26th. 


This  was  a  question  as  to  the  execution  of  a  will  t^M^^^ 
by  a  married  woman,  under  the  following  circum-  ^^p**"  oi 

J  '  <9  certain  property 

stances :  ^y  ^^»  ^  ^ 

m  r  «N-.  tigntd  And  wUt* 

The  deceased,  Mrs.  Hannah  Nickleson  Watson,  medhjhet 
married  in  1823,  when  the  sum  of  2000/.  Bank  ^ftwo^i^^ 
stock  was  settled  upon  certain  trusts  during  the  life  dui^ierc^ 
of  herself  and  her  husband,  and  upon  the  death  of  pjrt^^£*" 
the  survivor,  &.c.  **  upon  trust  for  such  person  or  »gn«!  *«><*  .. 

'        ,  '  .      sealed  as  a  willy 

persons  for  such   ends,   intents,   &c.  as  the  said  in  the  presence 
Hannah  Nickleson  Watson  at  any  time  or  times,  nes8es,Tmitting 
and  from  time  to  time,  notwithstanding  her  said  Itt^^n^^^ 
intended  coverture  by  any  deed,  &c.  or  by  her  last  SlL°pnb£!h^; 
will  and  testament  in  writing,  or  any  writing  in  the  bjuas  the  power 
nature  of  or  purporting  to  be  her  last  will  and  tes-  that  the  wiu 
tament,  &c.  to  be  signed  and  published  by  her  in  tmed,  parol 
the  presence  of  two  or  more  credible  witnesses^  ^mftt^to^ 
shmU  direct  or  appoint."  t^X^"^ 

Shortly  after  the  marriage,  namely,  on  or  about  Sle^evS^ce 
the  10th  of  May,   1823,  the  deceased  proceeded  however, on' 
with    her   husband,    Lieutenant-Colonel    Samuel  insalcient, the 
Watson,  to  the  East  Indies,  where  she  died,  on  the  nounceSfa^ntt 

the  paper. 
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1889>       9th  of  Jaly,  1837,  leaving  her  husband  surviving, 

Hn^RYTEftM.  who  died  on  the  19th  of  February,  1838.     Pre- 

—        viously  to  her  departure,  some  time  between  the 

^a^      13th  of  March  and  the  10th  of  May,  1823,  the  de- 

""^^^^^     ceased  signed  the  will  propounded,  which  was  to 

the  following  effect : 

^^  I,  Hannah  Nickleson  Watson,  leave  to  my  be- 
loved husband,  Samuel  Watson,  the  whole  and  sole 
power  and  control  over  all  I  possess,  or  have  it  in 
my  power  to  leave  by  will."  The  will  then  went 
on  to  give  certain  legacies,  and  concluded — ^^  and 
I  request  the  said  James  B.  Coles,  with  my  brother 
William  Metford,  will  see  this  my  last  will  and  tes- 
tament duly  complied  with. 

«  Haknah  N.  Watson.     •** 


**  Signed  and  sealed  by  the  said  Hannah  Nickle- 
son Watson,  in  presence  of  us,  who  at  her  request, 
and  in  her  presence,  have  subscribed  our  names. 

'^  Sam.  Compton,  Winchmore  Hill,  Middlesex. 
**  William  Sansum,  139,  New  Bond-strcfet." 

The  whole  of  the  will  and  the  attestation  clause 
were  in  the  deceased's  handwriting,  and  it  was 
pleaded  in  the  allegation  propounding  the  paper, 
that  **  the  deceased  did  set  and  subscribe  her  name 
thereto,  and  did  seal  and  publish  and  declare  the 
same  as  and  for  her  last  will  and  testament,  in  the 
presence  of  divers  credible  witnesses,  two  of  whom, 
at  her  request  and  in  her  presence,  and  in  the  pre- 
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sence  of  each  other,  set  and  subscribed  their  names      I8S9. 
as  witnesses  thereto,  all  in  manner  and  form  as  Hilasy  Tbrm, 

^,  yf  Feb.  26lh. 

thereon  now  appears.  

This  allegation  was  opposed,  and  it  was  con-  ^^^' 
tended  that  the  will  was  not  duly  executed,  as  it  did  M"'^**- 
not  appear  upon  the  face  of  the  instrument  that  the 
terms  of  the  power  had  been  satisfied,  and  that 
parol  evidence  in  such  a  case  was  not  admissible  ; 
but  the  Court  being  of  opinion  that,  as  the  power 
did  not  require  that  it  should  be  attested^  that  the 
will  was  signed  and  published,  parol  evidence  was 
admissible,  and  admitted  the  allegation ;  and  the 
surviving  attesting  witness  (with  three  others)  was 
examined,  but  he  could  not  remember  any  words  of 
publication,  and  could  only  depose  to  a  belief  that 
at  the  time  of  execution  Mrs.  Watson  placed  her 
finger  on  a  seal  affixed  to  the  said  paper,  ^'  such''  he 
said  'Ms  my  present  belief;  but  it  is  an  event  of  so 
long  time  ago  that  I  cannot  undertake  to  depose  more 
accurately ;  and  on  interrogatory  he  said  that  at  the 
time  of  the  execution  of  the  paper  he  did  not  know 
what  was  the  nature  of  the  paper  he  attested,  and 
that  not  knowing  that  Captain  and  Mrs.  Watson 
were  at  the  time  of  executing  such  paper  about  to 
proceed  to  India,  he  had  taken  up  the  idea  that  the 
said  paper  was  a  power  of  attorney.  **  But"  he  con- 
tinued : — ^*  I  had  no  ground  for  believing  so,  it  was 
merely  an  idea  of  my  own.  I  will  not  swear  that 
Mrs.  Watson  did  in  my  hearing  publish  and  declare 
the  said  paper  writing  as  her  will." 

The  other  witnesses  could  hot  depose  upon  this 
point. 

Bumahy  and  Addamsy  in  support  of  the  paper, 
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1839.       contended  that  there  was  sufficient  to  shew  that 

Hilary  Term,  publication  had  taken  place ;  that  what  would  be 

Feb.  26th.     equivalent    to    publication    under   the    statute    of 

Walters      frauds  would  sufficc  here,  and  they  cited  White  v. 

agatntt  ■' 

MsTfORo.      The  British  Museum  (a). 

PhUlimore  and  Addams  contrk,   cited  Allen  v. 
Bradshaw  (&),  and  George  v.  Rielly  (c). 

Judgment. 
Sir  Herbert  Jenner. 
The  paper,  on  the  face  of  it,  does  not  say  that  it 
was  published  in  the  presence  of  the  witnesses,  and 
the  question  is,  whether  the  evidence  is  sufficient  to 
prove  that  the  power  was  duly  executed  ?  I  should 
be  inclined  to  hold  that  delivery  was  equivalent  to 
publication  ;  is  there,  then,  evidence  of  delivery  ? 
The  surviving  attesting  witness  cannot  depose  to 
any  words  of  publication,  he  can  only  speak  to  his 
belief  that  the  deceased  placed  her  hand  upon  the 
seal  at  the  time  of  execution.  He  did  not  hear  the 
paper  called  a  will,  and  his  impression  was  that  it 
was  something  else.  The  other  witnesses  carry  the 
proof  no  further.  Possibly  the  witness's  memory 
may  fail  him,  but  the  onus  of  proof  is  on  the  party 
who  propounds  this  paper,  and  I  am  of  opinion  that 
the  evidence  is  not  sufficient  to  shew  that  the  will 
was  published  by  the  deceased,  in  conformity  with 
the  terms  of  die  power,  I  therefore  pronounce 
against  it.  "" 

(c)  6  Bingham.  310.         (6)  Vol  l,  p.  110.         (e)  Ante,  p.  1. 
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DuRLiNG  and  Parker  against  Lovbland. 


Hilary  Tbbm. 
March  Idth. 


This  was  a  business  of  proving  the  will  of  Francis  i*He  win  of  an 
Petwortb,  a  publicani  of  Chiselhurst,  Kent,  who  doubtKucapa- 
died  on  the  7th  of  April,  1838,  a  widower,  without  by^a^iLtor, 
children,  aged  76,  leaving  property  to  the  amount  jiln^an«. 
of  about  1850/.  The  will  was  propounded  by  the  ^J^/^iSS^ 
executors,  and  was  opposied  by  Charlotte  Loveland,  J^^*^  p"*" 
the  niece,  and  only  next  of  kin  of  the  deceased.         against,  and 

The  will  in  question,   which  was  dated  on  the  poan!Lg!t 
8th  of  March,  1838,  and  was  executed  in  due  form,  ^^""•**" 
purported  to  give  the  whole  property,  real  and  per-  ^J^^^ 
sonal  (there  being  a  small  real  estate,  but  the  bulk  ^  ^  ^^^ 

/»!  •  1  •     i»       t  \.  sufficient. 

of  the  property  being  in  the  public  funds)  to  the  .  The  pnn. 
executors,  in  trust,  to  pay  three  annuities  of  10/.  ^^p^ue^to 
each,  to  Mary  Cross,  who  had  been  the  deceased's  *^^^ 
fibusekeeper  from  the  period  of  his  wife's  death, 
about  twenty  years  back ;  to  John  Jupp,  the  brother 
of  the  deceased's  wife,  and  who  had  been  employed 
by  him  for  many  years  as  ostler,  till  he  became  in- 
capable of  work ;  and  to  the  widow  of  his  deceased 
brother,  to  whom  he  had  given  that  sum  annually 
since^her  husband's  death ;  the  remainder  of  the 
property,  real  and  personal,  was  left  to  the  two  ex- 
ecutors, Mr.  John  Durling,  the  landlord  of  a  public- 
bouse  at  Bexley,  a  friend  of  the  deceased,  and  Mr. 
John  Frederick  Parker,  a  solicitor  (the  drawer  of 
the  will),  a  partner  in  a  firm  at  Lewisharo,  in  Kent, 
this  firm  having  been  on  former  occasions  employed 
by  the  deceased. 

VOL.  II.  Q 
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^^^'  The  Queen's  Advocate  and  PhUlimare  supported 


Hilary  Term,  the   will,   which   was  opposed   by   Haggard  and 
MarcinQth.    j^^^  foj,  jjj^  ^ext  of  kin. 


DURLINO 

4nuf 
Paiykkr 

agttiiut 


Judgment* 
Sir  Herbert  Jenner. 

Before  I  consider  the  circumstances  of  this  case, 
connected  with  the  preparation  of  this  paper,  it  may 
be  necessary  to  allude  to  a  question  which  arises  in 
this  case,  and  in  all  cases  where  the  drawer  of  a 
will  takes  a  benefit  to  a  very  considerable  extent 
under  it,  that  is  considerable  with  reference  to  the 
amount  of  the  property  which  is  the  subject  of  the 
dibposition. 

In  the  ai^ument  addressed  to  the  Court  by  the 
Queen's.  Advocate,  in  support  of  the  paper  pro- 
pounded, its  attention  was  called  to  a  recent  judg- 
ment of  the  Judicial  Committee  of  the  Privy 
Council,  in  the  case  of  Barry  v.  Butl%n{a\  in 
which  it  became  necessary  for  that  Court  to  con- 
sider the  doctrine  and  principles  to  be  acted  upon 
with  reference  to  the  circumstance  I  have  stated, 
where  the  drawer  of  a  will  takes  a  considerable 
benefit  under  the  instrument.  It  would  seem  that 
in  that  case  the  doctrine  with  reference  to  this 
point  had  been  carried,  in  argument,  to  a  some- 
what larger  extent  than  their  Lordships  were  in- 
clined to  assent  to,  and  it  was  proper,  therefore,  to 
ascertain  the  real  doctrine  and  principles  to  be 
acted  on ;  and  Mr.  Baron  Parke^  in  his  judgment^ 
takes  care  to  state  with  great  accuracy  and  precision 
the  principles  which  ought  to  be  followed.     But  I 


(ii)  Vol.  I,  p.  637. 
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must  say,  that,  in  reading  that  judgment,  though  I       *^9* 


DURLING 

and 
Parkbr 
ftgairut 

LOV  BLAND* 


accede  to  every  one  of  the  doctrines  and  principles  Hilary  Teem. 

,    .  J    -  .       .       T  11.^1  March  19ih. 

laid  down  m  it,  I  am  not  aware  that  this  Court  has 
ever  acted  on  any  other  or  different  principles; 
that  it  has  ever  held  that,  in  any  individual  case,  or 
unless  where  the  particular  circumstances  of  the 
case  require  it,  where  the  drawer  of  a  will  takes  a 
considerable  benefit  under  it,  he  was  bound  to  do 
more  than  shew  that  the  deceased  had  a  knowledge 
of  the  contents  of  the  will ;  it  never  has  been  the 
doctrine  of  this  Court  that  it  is  necessary  in  all 
cases  to  prove  that  the  will  was  read  over  to  the 
deceased,  or  that  it  was  drawn  from  instructions 
given  by  him.     It  never  was  the  doctrine  of  this 
Court,  whatever  may  have  iallen  from  this  chair, 
that,  without  reading  over  or  without  instructions, 
it  is  impossible  to  pronounce  for  such  a  will.     I 
never  understood  the  doctrine  of  this  Court  to  go 
beyond  this,   namely,   that   it  is   a  circumstance 
which  should  awaken  the  vigilance  and  jealousy  of 
the   Court,  to  watch   and  see  whether,  by  some 
means  or  other,  a  knowledge  of  the  contents  was 
brought  home  to  the  deceased,  or  it  was  shewn  that 
it  was  the  intention  of  the  deceased  to  make  such 
a  disposition    of  his   property,  which  the  Court 
would  accept  as  sufficient  proof,  notwithstanding 
that  the  drawer  of  the  will  took   a  considerable 
benefit  under  it.     I  do  not  apprehend  that  there  is 
any  technical  rule  which  requires  proof  that  a  will 
has  been  read  by  or  to  the  deceased,  or  that  it  was 
prepared  from  instructions  given  by  him.     Even  in 
Paske  V.  Ollat  (a),  it  was  not  laid  down  that  such 


(a)  2  PliilL  p.  323. 

Q  2 
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^^^Q*      proof  was  necessary  ;  but  if  the  Court  was  satisfied 
^^I'^'^y  ?lf?"1  *ha^  tfa^  instrument  did  contain  the  real  intentions 

March  19th.  '      -      , 

—        of  tlie  testator,   although   there  was   no  proof  of 
and        reading  over,  and  no  proof  of  instructions,  it  would 
^4"--      gr,apt  probate  of  it. 

LovBLAiiD^      Nothing  can  be  more  clear  and  distinct  than  the 
law  as  laid  down  by  Mr.  Baron  Parke,  as  to  the 
doctrine  and  principles  applicable  to  cases  where 
1   any  person,  solicitor  or  not,  draws  a  will,  under 
I  which  he  takes  a  benefit, — ^that,  generally  speaking, 
I  it  is  a  circumstance  of  suspicion,  greater  or  less» 
according  to    the    circumstances    of  the    case, — 
!  namely,  the  capacity  of  the  deceased,  the  amount  of 
\  the  legacy  given  to  the  drawer   of  the  will,  the 
i  amount  of  the  property  to  be  disposed  of,  and  the 
i  claims  which  difierent  individuals  had   upon  the 
;  testator ;  and  it  is  with  reference  to  these  principles 
;  that  the  Court  proceeds  to  consider  the  circum* 
'  stances  of  this  case  ;  and  I  again  say,  I  do  not  un- 
derstand that  there  is  any  difference  between  these 
principles  and  those  which  have  been  acted  upon  in 
this  Court. 

'  Now  in  this  case  the  property  amounts  to  about 
1800/.,  out  of  which  annuities  are  given  to  three 
persons  of  10/.  each.  Of  the  value  of  those  an- 
nuities there  is  no  distinct  constat  before  the  Court, 
but  it  appears,  from  the  evidence,  that  Cross,  the 
housekeeper,  came  into  the  deceased's  service 
shortly  after  his  wife's  death ;  though  her  age  does 
not  appear,  she  cannot  be  less  than  forty  ;  she  may 
be  sixty.  Another  of  the  annuitants,  Mrs.  Pet- 
worth,  the  widow  of  the  deceased's  brother,  appears 
.  to  have  been  about  sixty-eight ;  and  Jupp,  the  bro- 
ther of  the  deceased's  wife,  is  described  as  old  and 


PRER0OATIV£  COURT  OF  CANTBRBURT. 


229 


DUBLIHO 

Parkxa 

LOTILAlfD* 


iDfirm,  and  past  work,  and,  therefore,  not  junior  in       18S9, 
age   than  Mrs.  Petworth,    probably  much  older.  Hila«yT«mi. 
Neither  of  the  annuities,  I  conceive,  can  be  taken 
at  more  than  seven  years'  purchase  ;  but  supposing 
they  were  worth  ten  years'  purchase,  it  would  take 
300/.   to    purchase    these   three   annuities,  wh\th 
would  leave  more  than  1500/,;  and  assuming  that 
the  debts  and  expenses  of  proving  the  will  would 
amount  to  500/.,  there  would  then  remain   1 000/. 
to  be  divided  between  the  two  executors ;  and  even 
if  it  were  only  half  the  property,  900/.,  or  460/. 
each,  I  should  say  that  this  is  a  large  proportion  of 
the  property  to  be  given  to  two  persons  who  are 
entire  strangers  in  blood  to  the  deceased,  and  to  the 
prejudice  of  his  blood  relatives ;  one  of  these  two 
persons  being  a  friend  of  the  deceased,  and  the 
other  a  solicitor,  whose  father  had  been  employed 
by  the  deceased  in  acts  of  business.     Here,  then,  is^ 
one  of  those  circumstances  of  suspicion  to  which  I     ! 
have  referred,  that  is,  when  the  drawer  of  the  will  i  \ 
takes   a  considerable   proportion  of  the   property 
which  is  the  subject  of  the  disposition,  and  it  is  a 
circumstance  to  arouse  the  vigilance  and  jealousy  ' 
of  the  Court,   to  weigh  the  evidence,  and  see  that 
there  is  proof  that  the  deceased  executed  the  will 
with  a  knowledge  of  its  contents,  either  by  instruc- 
tions from  the  deceased,  or  by  the  will  having  been 
read  over  to  him,  or  by  any  other  mode  by  which    | 
his  intentions  can  be  collected. 

There    is    another    circumstance    which   should  \ 
excite  a  degree  of  vigilance  in  the  mind  of  the  - 
Court,  namely,  the  capacity  of  the  alleged  testator.  !; 
Where  a  person  is  in  the  full  possession  of  his  in*    I 
tellects  the  mere  act  of  execution  would  lead  to  the  ; 
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itl<' 
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1839.      iDference  that  he  knew  the  contents  of  the  instru-(\ 
HiLABY  TbbmI  ment  he  signed  ;  where  the  person  is  of  a  lower 

March  19ih./  .       /•  •.  •        ^  •    ^ 

grade  of  capacity,  owing  to  age  or  intemperance,  a 
very  different  degree  of  proof  is  required  to  satisfy 
the  Court  that  the  instrument  contained  the  real 
intentions  of  the  deceased. 

The  testator  appears  to  have  been  a  person  of 
coarse  and  low  conversation,  from  the  expressions 
he  made  use  of,  and  of  vulgar  manners,  though  lie 
possessed  a  kind  heart,  as  is  exemplified  by  his 
supporting  his  wife's  relation  after  he  became  in- 
capable of  work.  He  possessed  also  a  considerable 
degree  of  shrewdness ;  but  in  the  latter  years  of  his 
life  he  became  addicted  to  excessive  drinking,  be- 
ginning at  ten  o'clock  in  the  morning,  and  continu- 
ing during  the  whole  day,  drinking  one  glass  of 
brandy  and  water  after  another,  till  he  became 
'*  just  like  a  madman."  One  of  the  witnesses  says, 
'*  he  was  always  at  it,  and  when  tipsy  he  was  mad." 
When  he  was  not  drunk  he  says,  ^'  he  was  of  sound 
mind, — perfectly  so,  and  at  the  time  the  will  was 
executed  he  was  in  bed."  When  he  was  confined 
to  his  bed  the  use  of  spirits  had  been  prohibited  by 
his  medical  attendant,  Mr.  Johnson,  who  says  that, 
although  he  did  not  altogether  abstain  from  spirits, 
he  never  saw  him  afterwards  under  the  influence  of 
liquor  ;  on  the  contrary,  whenever  he  saw  him,  he 
was  rational  and  sensible.  So  that,  when  he  was 
in  the  habit  of  indulging  in  liquor,  he  was  in  a 
state  of  utter  incapacity  ;  but  when  sober  he  was 
rational  and  sensible.  But  though  these  habits  of 
intemperance,  in  conjunction  with  age,  may  not 
have  produced  imbecility,  yet  it  is  impossible  not 
to  see  that  these  two  causes  must  necessarily  have 
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impaired  very  considerably  his  mental  (acuities, 
and,  according  to  the  evidence  of  the  witnesses,  his 
memory  was  most  particularly  affected ;  he  would  i 
foi^et  a  thing  he  bad  just  done,  or  that  was  to  be 
done  ;  he  would  forget  that  bills  had  been  paid  to 
him,  and  would  demand  repayment  of  them. 

Mr.  Johnson  is  one  of  the  witnesses  produced  in 
support  of  the  will ;  and  the  result  of  his  evidence 
is,  that  he  was  rational  and  sensible  when  not  under 
the  influence  of  liquor,  but  that  his  memory  was 
extremely  bad,  and  that  between  age  and  the  use 
of  spirituous  liquors  his  mental  faculties  had  be- 
come weak  and  impaired;  and  this  is  the  evidence 
of  almost  all  the  other  witnesses.     Almost  all  the  • 
witnesses  examined  in  opposition  to  the  will  state 
that,    for  the   last  twelvemonth    of  his    life,   his 
memory  was  so  impaired  and  confused,  that  he  was 
continually   making  mistakes  in  giving  change; 
that  he  forgot  orders  that  had   been  given,   and 
payments  that  had  been  made,  and  that  persons 
would  not  pay  money  to  him,  but  paid  it  to  Cross 
the  housekeeper.     But  although  his  memory  and 
mental  faculties  were,  to  a  certain  extent,  impaired, 
be  could  sufficiently  understand  matters  of  busi- 
ness when    properly  submitted   and   explained  to 
him,  and  was  capable  of  making  perfectly  sensible 
answers.     The  Court,  therefore,  takes  it  upon  this 
evidence  that  the  deceased  was  capable  of  convers- 
ing rationally  and  sensibly  to  a  certain  extent,  and 
if  it  should  appear  by  evidence  free  from  all  doubt 
and  ambiguity,  that  the  deceased,  either  in  instruc- 
tions given  by  him,  or  at  the  time  of  execution,  or 
by  a  subsequent  confirmation  of  the  will,,  knew  the 
contents  of  it,  the  Court  would  be  bound  to  pro- 
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^889.       nounce  for  the  validity  of  the  will.     Bat  it  will  not 
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HiLART  Term,  do  this  without  reference  to  the  evidence  on  the 

March  19th.  ,  .i  .  ,  n  «i 

other  side,  given  by  persons  equally  respectable 
with  those  produced  by  the  parties  propounding 
the  will ;  and  although  it  is  said  that  they  are  dis- 
appointed persons,  I  cannot  say  that  they  have 
deposed  under  any  bias ;  and  I  cannot  help  think- 
ing that  those  persons,  described  as  disappointed 
witnesses,  because  they  expected  soa>e  advantage 
from  the  deceased,  have  not  been  very  fairly  dealt 
with«  Why  should  it  be  supposed  that  these  per- 
sons have  deposed  contrary  to  the  truth,  because 
they  are  disappointed?  Why  are  they  to  be  esti- 
mated as  nothing  in  the  scale,  and  almost  disqua- 
lified, because  they  are  disappointed,  in  comparison 
with  Mr.  Durling  and  Mr.  Parker,  who  are  to  put 
500/.  a-piece  in  their  pockets  ?  I  think  I  am  bound 
to  rely  upon  the  testimony  of  those  persons,  who 
are  of  a  respectable  class  in  life,  and  who  give  it 
with  sincerity. 

ThQ  witness  Dunn  describes  the  deceased  as 
labouring  under  loss  of  memory,  as  incapable  of 
managing  his  affairs,  or  of  making  a  will,  and,  lat- 
terly, quite  a  childish  person.  Willis  represents 
him  in  the  same  calamity,  and  as  incapable  during 
the  last  twelvemonths  of  his  life.  Other  witnesses 
speak  of  bis  silly  and  childish  conduct  in  coming 
out  of  church ;  of  his  faculties  having  failed  some 
time  before  his  death ;  of  his  inability  to  settle  an 
account,  because  he  could  not  understand  it. 
Charlton,  who  accompanied  the  deceased  to  the 
Bank,  to  receive  his  dividends,  in  October  1837, 
though  he  does  not  prove  utter  incapacity,  states 
enough  to  show  that  the  deceased  was  not  in  the 
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his  dividends  before  that  time.  He  says  that  his  Hiuiry  Tbrm 
faculties  had  been  going  for  the  last  twelvemonth.  ^^ 
Fox,  who  had  known  the  deceased  for  six  years, 
saw  him  on  the  day  the  will  was  executed,  and 
speaks  doubtfully  as  to  whether  he  was  cdhscious  of 
what  he  was  doing,  though  it  certainly  appears, 
from  the  evidence  of  this  witness,  that  the  deceased 
on  that  day  showed  a  degree  of  capacity  and  un- 
derstanding sufficient  to  have  enabled  him  to  make 
a  will  if  proper  care  and  caution  had  been  used. 
Godson  saw  the  deceased  on  the  3d  of  March,  on 
which  day  he  received  some  money  from  him,  and 
he  deposes  that  the  deceased  talked  about  settling 
his  affiiirs ;  that  **  he  was  rational  and  sensible  if 
ever  man  was ;"  that  he  (the  witness)  asked  him  if 
he  had  made  his  will,  and  he  said  he  had,  and  that 
it  was  in  the  hands  of  Mr.  Parker,  of  Lewisham, 
and  that  *'  he  had  taken  care  of  his  sister,  and  of 
old  John,"  and  had  made  the  same  provision  for 
them  that  he  had  been  in  the  habit  of  doing ;  it 
appears  that  he  had  been  in  the  habit  of  making 
his  sister-in-law  a  present  of  10/.  not  a  regular 
allowance;  but  with  respect  to  Jupp  there  is  no 
evidence  of  his  having  allowed  him  10/.  a-year. 
The  witness  then  mentioned  Cross ;  the  deceased 
said  he  had  taken,  or  would  take,  care  of  her,  but 
intimated  that  his  property  should  not  be  squan- 
dered away  by  •*  tobacco-chums.*'  Now  what  is 
the  meaning  of  this  conversation, — ^that  he  had  a 
will  in  the  hands  of  Mr.  Parker  ?  It  is  so  difficult 
to  reconcile  this  declaration  with  tlie  facts,  that 
Counsel  have,  been  obliged  to  conjecture  that  there 
must  be  a  mistake  of  the  day ;  but  it  so  happens 
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1839.       that  Womes  confirms  the  evidence  of  Godson ;  he 
Hilary  Term,  heard  the  dcccascd  say  that  he  had  made  his  will, 

^ and  settled  his  afiairs ;  that  ''  uncle  Parker"  had 

^4^"^  ^one  it  for  him.  This  was  before  the  will  in  ques- 
^J^hM  ^^^^  ^^  executed,  and  no  such  will  is  forthcoming 
loTBLANB.  fpQDj  th^ffice  of  Messrs.  Parker.  If  the  deceased, 
on  the  3d  of  March,  had  a  will,  which  was  in  the 
hands  of  Mr.  Parker,  of  Lewisham,  he  could  have 
had  no  intention  of  making  a  new  disposition  of  his 
property.  I  cannot  reconcile  his  declaration  that 
he  had  a  will,  and  that  it  was  in  the  hands  of  Mr. 
Parker,  of  Lewisham,  with  a  belief  that  the  de- 
ceased was  in  the  perfect  possession  of  his  mental 
faculties.  The  Court,  therefore,  must  look  a  little 
&rtber  than  a  bare  execution  of  the  paper,  for  proof 
of  knowledge  of  coptents,  where  the  deceased  was 
in  this  state  of  at  least  doubtful  capacity,  and  so  far 
unable  to  protect  himself  against  the  designs  of  the 
persons  about  him. 

Now,  who  were  the  relations  of  the  deceased,  and 
what  were  their  claims  upon  him  ?  Mrs.  Loveland, 
the  niece  and  next  of  kin,  has  a  large  family,  not  in 
good  circumstances.  It  is  true  that  the  intercourse 
between  the  deceased  and  his  family  was  slight, 
and  there  was  no  great  degree  of  intimacy  between 
them ;  but  it  is  not  the  degree  of  intimacy  between 
such  parties  which  the  Court  has  to  consider,  but 
!  what  were  the  feelings  of  the  deceased  towards  his 
relations.  He  had  not  a  large  income  (about  forty 
.  pounds  a-year),  and  his  inn  did  not  support  itself, 
so  that  he  had  been  obliged  to  sell  out  part  of  his 
stock,  he  had,  therefore,  no  great  command  of 
mon^y  to  administer  to  the  wants  of  his  relations ; . 
but  there  is  abundant  evidence  to  show  that,  as  far 
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as  expressions  of  regard  went,  he  did  intend  to       ^^^^ 
benefit  his  relations,  and  that  he  frequently  declared  Hilary  tewm. 

1         1-         1.  /ill  1.  1  X         March  19Ui. 

that  his  relations  should  have  his  property ;  that  he        — 
should  be  a  rogue  and  a  fool  if  he  left  it  from  them. 


The  evidence  of  Mr.  Johnson,  in  particular,  is  im-  ^«^ 
portant,  to  show  that  the  deceased's  relatives  wer«  i^vbla"^ 
uppermost  in  his  mind ;  and  that  if  he  made  a  dis- 
position of  his  property,  they  would  probably  be  the 
objects  of  it,  and  that  it  is  not  probable  that  he 
would  have  excluded  them  in  favour  of  persons 
who  were  strangers  in  blood. 

Who  is  Mr.  Durling?  a  publican  at  Bexley,  and 
a  friend  of  the  deceased,  who  came,  during  his 
illness,  to  manage  his  business,  though  there  is  no 
evidence  to  show  that  the  deceased  sent  for  him, 
though  he  knew  he  was  there ;  there  is  some  reason 
to  suppose  that  the  sending  for  him  was  the  act  ci 
Cross.  What  was  the  deceased's  connexion  with 
Mr.  Parker  ?  He  is  a  partner  in  a  house  of  busi- 
ness at  Lewisham,  which  the  deceased  had  em- 
ployed, though  whether  Mr.  J.  F.  Parker  was  the 
person  who  attended  the  deceased,  does  not  appear. 
One  thing  is  clear,  that  from  June  1836  to  June 
1837,  Mr.  Petworth  could  have  had  no  intercourse 
with  Mr.  J.  F.  Parker,  because  he  was,  during  that 
period,  out  of  the  country,  on  an  occasion  to  which 
it  is  not  necessarv  for  the  Court  to  advert ;  and  it  is 
equally  clear,  that  when  he  spoke  in  terms  of 
respect  of  Mr.  Parker,  it  was  with  reference  to  his 
father,  and  not  to  Mr.  J.  F.  Parker;  and  it  appears, 
further,  that  the  deceased  wished  to  appoint  the 
elder  Mr.  Parker  his  executor,  but  Mr.  J.  F.  Parker 
represented  that  his  father  was  too  old.  With 
respect,  therefore,  to  Mr.  Durling  and  Mr.  Parker, 
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^889.       there  is  no  ground  for  supposing  that  the  deceased's 

"MMSwi**"  ^^S^^^  *°^  friendship  for  them  were  of  such  a 
nature  as  to  supersede  his.  affection  for  his  relations ; 
nor  is  there  any  foundation  for  the  disposition  fay 
'  which  so  large  a  proportion  of  the  property  is  giren 
to  them.  On  the  morning  of  the  7th  of  March, 
Calcotty  a  person  who  lived  in  the  parish  of  Chisel- 
hurst,  came  to  the  deceased's  house,  as  he  says,  to 
inquire  whether  he  had  made  up  his  mind  to  quit 
the  inn  ;  and  he  had  a  conversation  with  him 
previous  to  the  execution  of  the  will.  He  describes 
him  as  lying  in  bed,  a  skeleton  of  a  man  compared 
with  what  he  was ;  his  mind  was  wandering,  and 
his  memory  gone  :  he  inquired  after  a  person  who 
had  been  dead  four  years.  The  witness  said,  **  I 
hope  you  have  settled  your  affiiirs  V*  The  deceased 
answered  ^*  yes,''  and  pointed  to  an  old  cabinet,  as 
the  place  where  his  will  was  deposited  ;  though,  in 
the  former  conversation,  he  had  said  it  was  with 
Mr.  Parker.  Whilst  the  witness  was  down  stairs, 
Mr.  Parker  came ;  and  when  the  witness  heard  it 
was  to  make  his  will,  he  mentioned  the  deceased's 
declaration  shortly  before,  that  he  had  a  will.  In 
a  quarter  of  an  hour,  the  witness  was  sent  for,  and 
went  up  again  to  the  bed-room,  where  Parker  and 
Durling  were  alone  with  the  deceased ;  Parker  was 
standing  by  the  bed,  with  the  will  in  his  hand,  and 
said,  **This  is  Mr.  Petworth's  will;  he  has  ap- 
pointed us  executors;  he  wished  to  appoint  my 
father,  but  I  told  him  he  was  too  old."  This  is  the 
first  time  any  intimation  was  given  of  an  intention 
of  making  Mr  Parker  senior,  executor.  Nothing, 
however,  was  said  about  the  residuary  clause,  or  a 
bequest  of  the  residue,  to  any  of  the  witnesses. 
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Parker  then  gave  the  deceased  a  pen  and  ink,  and       ^^9' 
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he  signed  it ;  Parker  repeated  the  words  of  publica-  Hilary  Tbrm. 
tion,  the  deceased  put  his  finger  on  the  seal,  and  ^^ 
the  witnesses  signed  their  names  to  it.  Mr.  Cal- 
cott  says  he  then  went  round  to  the  side  of  the  bed, 
and  said  to  the  deceased,  ^ '  How  could  you  say  you 
had  made  a  will?''  The  deceased  replied,  **So  I 
have,  and  Parker  has  got  it :  they  have  got  all  my 
money,  and  that's  all  they  care  for."  The  witness 
says,  he  repeated  these  words  to  Mr.  Parker,  who 
said,  *'  Ah,  he's  just  as  jocular  as  ever :  but  I  have 
searched  in  our  office,  and  cannot  find  it"  During 
all  this  time,  the  only  observation  of  the  deceased, 
with  respect  to  his  will,  is,  that  Mr.  Parker  had 
the  paper,  adding,  with  an  oath,  **  They  have  got 
all  my  money,  and  that's  all  they  care  for ;"  which 
is  supposed  to  be  a  recognition  of  the  contents  of 
the  paper.  This  witness  says  that  the  will  was  not 
read  over  by,  or  to,  the  deceased,  in  his  presence ; 
and  goes  on  to  state,  with  reference  to  the  capacity 
of  the  deceased,  '*  I  never  can  think  that  the 
deceased  could  have  known  what  the  will  con- 
tained ;  and,  if  I  had  known  it,  I  would  not  have 
put  my  name  to  it."  It  has  been  said  that,  as  this 
witness  attested  the  execution  of  the  will,  he  is 
deposing  against  his  own  act :  but  this  is  not  a  true 
description ;  the  witness  says  he  does  not  think  the 
deceased  knew  the  contents  of  the  paper,  as  he 
believes  it  was  his  intention  that  his  prc^rty 
should  go  to  his  relations;  and  Womes  says  he 
would  not  have  signed  his  name,  if  he  had  known- 
the  contents  of  the  will.  They  do  not  say  that  the 
deceased  was  incompetent  to  make  a  will;  they  act 
on  the  supposition  that  it  was  the  intention  of  the 
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^^^'      deceased  that  his  property  should  go  to  his  own 
Hilary  Term,  relations.     This  IS  not  like  witnesses  coming  to 

March  19tb.  .  ,     .  ,  ,  i  j.j 

—        depose  against  their  own  act ;  they  relate  what  did 
and        actually  take  place  at  the  time. 
%linH  Womes,  the  other  attesting  witness,  is  the  school- 

LovKLAHo.  master  and  parish-clerk ;  and  he  says  he  was  sent 
for,  and  when  called  up-stairs,  he  found  the  de- 
ceased in  bed,  Parker  standing  by  the  side  of  the 
bed,  )Gmd  Durling  being  also  in  the  room ;  so  that 
the  will  was  made  in  the  presence  of  the  two 
executors  and  residuary  legatees.  The  witness 
says  that  Parker  held  the  paper  in  his  hand,  and 
gave  it  to  the  deceased,  who  signed  his  name, 
Parker  saying  something  about  a  will :  the  witness 
and  Calcott  then  signed  it.  He  says  he  heard  the 
deceased  speaking  to  Calcott,  but  could  not  distin* 
guish  the  words.  This  witness  also  says  that  the 
will  was  not  read  over  in  his  presence,  nor  was 
aQ3'thing  said  about  what  it  contained.  His  belief, 
that  the .  deceased  was  ignorant  of  the  contents  of 
the  will,  is  founded  on  the  frequent  declarations  of 
the  deceased  that  he  would  make  a  will  in  favour  of 
his  poor  relations :  and  he  says,  he  would  not  have 
attested  the  will  if  he  had  been  aware  of  its  con- 
tents. He  says  that  the  deceased's  memory  was 
completely  lost,  -  and  that  the  most  he  could  say  of 
him  is,  that  he  was  rational. 

It  is  said  the  executors  labour  under  this  disad- 
vantage, that  they  cannot  prove  the  instructions; 
whose  fault  is  that  ?  Was  any  secrecy  necessary  to 
be  observed  ?  Not  the  least.  There  is,  therefore, 
nothing  to  lay  a  probable  foundation  for  this  dispo- 
sition ;  either  a  dispute  with  the  deceased's  relations, 
or  a  motive  to  leave  these  two  persons  any  part  of 
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the  property  ;  and  Wotnes  expieaely  states  that  the       ^^^* 
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deceased  told  him  that  he  had  made  a  will,  and  Hilary  Term. 
provided  for  his  poor  relations.  Is  it  possible,  then* 
to  hold  that  the  principles  of  the  law  are  complied 
with  in  this  ^  case,  where  there  is  no  probable  foun- 
dation for  the  disposition ;  nothing  whatever  but  a 
bare  execution  ?  There  is  no  conversation  in  which 
it  was  shown  that  the  deceased  knew  what  the  dis- 
poMtion  was,  or  any  reference  to  the  manner  in 
which  the  residue  was  disposed  of,  except  the  loose 
declaration,  ^'  They  have  got  all  my  money,  and 
that's  all  they  care  for." 

If,  under  these  circumstances^  the  Court  could 
not  pronounce  in  favour  of  a  will  of  this  description, 
supposing  the  case  had  rested  here,  are  there  any 
circumstances  calculated  to  detract  from  the  weight 
of  suspicion?  There  is  no  other  drcumstanoe 
which  should  render  it  likely  that  the  deceased 
would  exclude  his  own  relations,  than  that  he 
should  have  considered  1000/.  not  too  large  a 
reward  to  these  two  persons  for  carrying  into  exe- 
cution his  testamentary  intentions. 

But  the  case  does  not  rest  here ;  for  it  is  said, . 
here  is  a  direct  recognition  of  the  will  by  the 
deceased,  to  two  persons,  clerks  in  the  Bank,  who 
were  in  the  habit  of  frequenting  the  deceased's 
house ;  and  were  there  on  one  occasion  after  the  will 
was  executed.  One  of  these  persons  states  that  the 
deceased  was  asked  by  some  one  whether  he  had 
made*  his  will,  and  he  replied,  (as  far  as  the  witness 
could  collect)  he  had,  and  had  left  Cross  10/.  a-year, 
and  old  John  10/.  a-year ;  precisely  the  same  decla- 
ration  which  he  had  made  on  the  3d  of  March  to 
Godson.     What  is  there  to  show  that  it  was  of  this 
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will  he  was  speaking  ?  The  other  witness  says,  he 
**  understood'"  from  the  deceased  that  he  had  left 
the  rest  of  his  property  after  his  death  to  Parker 
and  Durling;  but  did  he  understand^  or  did  the 
deceased  know  what  was  the  amount  of  the  benefit 
he  was  giving  away  from  his  own  relations  to  these 
two  persons  ?  On  the  contrary,  he  expressly  says 
he  understood  the  deceased  to  say  that  30/.  a-year 
was  as  much  as  he  had  to  leave ;  so  that  he  supposed 
what  he  had  left  to  his  executors  was  a  mere  trifle. 
I  do  not  consider  that  the  evidence  of  these  two 
witnesses  (and  it  is  admitted  that  their  object  was 
to  obtain  a  recognition)  proves  anything  more  than 
that  they  *'  understood''  that  what  was  left,  after 
the  three  annuities  were  provided  for,  should  go  to 
the  executors,  but  that  the  deceased  believed  this 
to  be  of  small  amiount.  This  is  the  evidence  which 
IS  to  supply  the  deficiency  of  the  execution  of  the 
will  and  to  show  a  knowledge  of  its  contents ;  but  I 
do  not  think  there  is  evidence  of  more  than  a  bare 
execution,  which  is  not  sufficient  where  the  testator 
is  in  a  state  of  weak  and  impaired  capacity,  to  put 
it  no  higher  than  that. 

I  am  of  opinion,  on  the  whole,  that  the  evidence 
is  not  sufficient  to  sustain  the  act,  and  I  pronounce 
against  the  validity  of  the  will,  which  is  not  proved 
to  be  the  will  of  a  testator,  who  knew  and  under- 
stood the  contents,  or  to  contain  the  real  wishes 
and  intentions  of  the  deceased.  And  as  the  paper 
has  been  brought  forward  on  the  behalf  of  persons 
for  their  own  benefit,  I  am  of  opinion  that  I  must 
go  further,  and  condemn  those  parties  in  the  costs 
of  the  proceedings. 
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AspiNWALL  against  The  Queen's  Proctor. 


On  Petition.  ^^^^- 

EAfTIR  TiBM. 

May  I7th. 

John  Hammond,  late  of  Providence,  in  Rhode  AdmiDittnitioii 
Island,  and  a  citizen  of  the  United  States  of  Ame-  &  citizen  of  the 
rica,  died  at  or  near  Weedon  Beck,  in  the  county  Jf  A^erfclT 
of  Northampton,  on  the  7th  of  May,  1838,  in  con-  ^y;"^^^;;;;^?, 
sequence  of  a  fall  from  a  coach  (which  overturned)  !>  */^7'  ^ 
while  travelling  to  Liverpool,  in  order  to  embark  purpo«ofpay. 
for  the  United  States.  &c.  and  tnuM- 

The  deceased  left  property  in  this  country  to  the  Sianwto^the 
amount  of  about  1000/.     Colonel  Aspinwall,  the  I'^J^^ 
American  Consul -general',  took  possession  of  some  American  Coi^^ 
of  the  effects,  but  Messrs,  Baring  and  Co.  declined  «ii,  upon  the 

«.,   non*appear- 

to  pay  627/.  due  to  the  estate  of  the  deceased,  till  anceotany 

i»»..«  T.»j  j-1  nextofkinoF 

an  administration  was  obtained  ;  accordingly,  upon  the  deceased, 
an  affidavit  by  the  Consul,  **That  by  an  act  of  ^jfp^^^^ 
Congress  of  the  United  States  of  America,  passed  i^**"*- 
on  the  I4th  of  April,  1792,  concerning  the  duty  of 
Consuls  and  Yice-Consuls  resident  abroad,   and 
which  by  the  instructions  they  are  enjoined  to  act 
upon  and  follow,  it  is  by  the  second  section  thereof, 
amongst  other  things,  recited,   ^  That  it  shall  be 
their  duty,  where  the  laws  of  the  country  permit,  to 
take  possession  of  the  personal  estate  left  by  any 
citizen  of  the  United  States,  other  than  seamen  be- 
longing to  any  ship  or  vessel,  who  shall  die  within 
their  consulate,  leaving  there  no  legal  representa- 
tive, partner  in  trade,  or  trustee  by  him  appointed 
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1839.       to  take  care  of  hid  effects ;  they  shall  inventory  the 

Eastrr  Term,  game,  with  the  assistance  of  two  merchants  of  the 

—        United  States,  or  for  want  of  them  of  any  others,  at 

^in!t'^  their  choice ;  shall  collect  the  debts  due  to  the  de- 
^"pb^Sob!*  ceased  in  the  country  where  he  died,  and  pay  the 
debts  due  from  his  estate,  which  he  shall  have  there 
contracted ;  shall  sell  at  auction,  after  reasonable 
public  notice,  such  part  of  the  estate  as  shall  be  of 
a  perishable  nature,  and  such  further  part,  if  any, 
as  shall  be  necessary  for  the  payment  of  his  debts  ; 
and  at  the  expiration  of  one  year  from  his  decease, 
*  the  residue  and  the  balance  of  the  estate  they  shall 
transmit  to  the  Treasury  of  the  United  States,  to 
be  holden  in  trust  for  the  legal  claimants.  But  if 
at  any  time  before  such  transmission  the  legal 
representative  of  the  deceased  shall  appear  and 
demand  his  effects  in  their  hands,  they  shall  deliver 
them  up,  being  paid  their  fees,  and  shall  cease  their 
proceedings.'  A  decree  issued,  citing  the  next  of 
kin  of  the  deceased,  if  any,  in  special,  and  all  others 
in  general,  having,  or  pretending  to  have,  any 
right,  title,  or  interest  in  the  estate  and  effects  of 
the  deceased,  to  accept  or  refuse  letters  of  adminis- 
tration, or  to  shew  good  and  sufficient  cause,  if  they 
have  or  know  any,  why  letters  of  administration 
should  not  be  granted  to  him  (the  Consul)  limited 
for  the  purpose  only  of  taking  possession  of  the  per- 
sonal estate  of  the  deceased  within  the  consulate, 
and  collecting  the  debts  due  and  owing  to  him  in 
this  country,  and  of  paying  the  debts  due  from  his 
estate,  and  at  the  expiration  of  one  year  from  his 
decease  of  transmitting  the  residue  and  balance  to 
the  Treasury  of  the  United  States  of  America,  there 
to  be  holden  in  trust  for  the  legal  claimants,  pro* 
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▼tded  no  personal  representative  of  the  deceased       ^889. 


ASPIMWALL 

agmintt 

THsQuuif't 

Prooto*. 


shall  be  appointed,  with  an  intimation  that  in  ^^""jl^*" 
default  of  appearance  the  judge  would  proceed  to 
decree  letters  of  admiuistrsltion,  limited  as  prayed/' 
To  this  decree  an  appearance  was  given  by  the 
Queen's  Proctor,  and  the  question  as  to  the  grant 
of  administration  Came  on  by  petition,  the  Court 
having  declined  to  enter  into  it  upon  motion* 

PhUUmore  and  AddanUf  in  support  of  the  grant. 
In  the  first  place  the  Queen's  Proctor  has  no  per- 
wna  standi ;  but  assuming  that  he  has  a  persona 
standi,  we  are  entitled  to  the  administration  by  the 
general  law,  and  by  the  particular  law  of  the 
United  States. 

The  deceased  was  a  foreigner,  and  he  had  no  rela- 
tions in  this  country  entitled  to  take  administration, 
and  by  the  general  law  the  property  of  a  foreigner 
dying  intestate  here  belongs  to  his  country  (a). 
The  particular  law  of  the  United  States  requires 
the  American  Consuls  in  foreign  couhtries  to  take 
possession  of  citizens'  effects,  which  the  law  of  this 
country  permits ;  for  it  is  the  practice  of  the  British 
Consuls,  and  those  of  all  maritime  countries,  to 
take  possession  of  the  effects  of  their  own  country- 
men dying  abroad  intestate.  In  the  case  of  Sidy 
Hamet  Benamor  Beggia  (i),  a  native  of  Fez,  who 
died  at  Gibraltar^  leaving  effects  there  and  in  this 
country,  a  similar  grant  to  that  now  prayed  was 
made  by  this  Court. 

There  is  no  principle  in  the  Law  of  Nations 


(a)  Vattel,  B.  2,  c.  Tiii.,  sec.  109,  110. 
(h)  1  Add.  340. 

R   2 
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^889>  which  gives  a  right  to  the  Crown  of  this  country  to 

easbbb  Tkrm.  interfere  where  there  is  no  question  as  to  domicile, 

—  the  party,  as  in  this  case,  dying  in  itineret  on  his 

mgmmti  way  to  his  own  country. 

TvB  Qusbk's 

PftOCVOR. 

The  Queen's  Advocate  and  Haggard  contriu 
The  law  of  the  American  Congress  authorises 
their  consuls  to  take  possession  of  the  property  of 
citizens  dying  abroad  intestate,  only  where  the  law 
of  the  country  permits  it.  There  is  no  case  in 
which  such  a  grant  has  been  made  by  this  Court. 
In  the  case  referred  to,  the  Emperor  of  Morocco  was 
entitled  to  the  property,  and  the  administration 
was  granted  to  his  agent. 

There  is  no  satisfactory  proof  of  the  American, 
law,  and  if  there  had  been,  we  are  not  bound  by  it : 
and  it  may  be  a  grave  question  whether  we  should 
adopt  the  principle  of  reciprocity  upon  this  point. 
The  rule  of  distributfon  is  according  to  the  lex 
domidliij  but  the  mode  of  administration,  by  whom 
and  by  what  Court,  is  governed  by  the  Zea;  hd  rei 
sihB.  The  Queen's  Proctor  appears  on  the  ordinary 
ground,  that  where  there  is  no  person  entitled  to 
an  intestate's  effects  the  Crown  takes  them  in  trust. 

Judgment. 
Sir  Herbert  Jennbr. 
The  question  arises  with  respect  to  the  right  of 
the  American  Consul  in  this  country  to  take  ad* 
ministration  of  the  goods  of  an  American  subject, 
clearly  domiciled  in  Aioerica,  who  died  in  iiinerej 
leaving  personal  property  here,  and  money  in  the 
hands  of  a  merchant  in  this.  town. 

It  appears,  that  on  the  death  of  Mr.  Hammond, 
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Colonel  Aspinwall,  the  American  Consul  in  this      ^^^' 
country,  took  possession  of  the  property  about  hina,  EawumTrrii. 

paid  his  funeral  and  other  necessary  expenses,  but 

upon  application  to  Messrs.  Baring  and  Co.  they  *^t^^' 
declined  to  pay  over  the  money  in  their  hands  until  ''^p*,^^* 
letters  of  administration  were  taken  out,  and  they 
could  obtain  a  valid  discharge.  An  application 
was  accordingly  made  to  tb6  Court  to  grant  ad* 
ministration  to  Colonel  Aspiuwall,  founded  on  an 
act  of  Congress,  authorising  American  Consuls  to 
take  possession  of  the  effects  of  citizens  of  the 
United  States  dying  in  foreign  countries  ;  but  the 
Court  was  of  opinion  that  it  could  not  grant  such 
an  application  on  an  ex  parte  motion,  and  some  dis- 
cussion took  place  as  to  the  form  of  the  decree 
which  should  go  out.  Eventually,  a  decree  went . 
but  against  all  persons,  and  an  intimation  was 
givep,  that  if  no  person  appeared  to  shew  cause 
against  it,  the  Court  would  grant  administration  to 
Colonel  Aspinwall.  The  decree  was  senred  in  the 
usual  manner,  and  an  appearance  was  given  on 
behalf  of  the  Crown,  praying  that  the  Court  would 
reject  the  claim  of  Colonel  Aspinwall.  It  is  said 
that  the  Crown-  has  no  persona  standi^  for  that  the 
deceased,  being  a  domiciled  foreign  subject,  dying 
in  itinerej  the  right  to  his  property,  locally  situated 
in  this  country,  is  governed  by  the  law  of  the  coun- 
try to  which  he  belonged.  It  is  true,  that  by  the 
law  and  practice  of  this  Court,  the  distribution  in 
such  cases  is  to  be  according  to  the  law  of  the  coun-  • 
try  in  which  the  party  was  domiciled  at  his  death  ;• 
but  the  property  being  in  this  country  the  Court  * 
will  grant  administration  to  some  person  who  is^' 
entitled  to  the  custody  of  the  property,  and  has  au-  ^ 


*•' ». 
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1889.      thority  to  pay  th^  debts  due  from  the  deceased ;  and 
EAmn  T«RM.  the  Couit,  in  deciding  the  question,  whether  Colo- 
-L.  '    nel  Aspinwall  is  or  is  not  entitled  to  the  adminis- 
^i^i^"^  I  tration,  must  be  guided  by  the  law  and  practice  of 
^"•2^"*/  ^^*®  Court.    Now  I  cannot  say  that  tl\p  Crown  has 
no  right  to  interfere  with  property  belonging  to 
foreigners,  in  order  to  protect  that  property ;  that 
in  all  cases  where  foreigners  die  intestate  in  this 
country,  the  Crown  has  no  right  to  appear  and 
shew  cause  why  a  person  claiming  the  administra- 
tion ought  not  to  have  it     The  Crown  has  a  right 
1  to  the  custody  of  the  property  till  a  superior  title  to 
it  can  be  shewn.     This  law  is  not  peculiar  to  our 
country  ;  it  is  the  general  law,  and  it  cannot  be  the 
general   law   of  the   United   States    that    British 
Consuls  are  entitled  to  administer  the  estates  of 
British  subjects  dying  in   the  United   States,  or 
why  was  the  special  law  of  New  York  passed,  which 
is  mentioned  in  the  affidavit?    What  is  the  law 
upon   which   Colonel   Aspinwall  rests  his  claim? 
An  act  of  Congress  passed  in  1792,  for  the  guid- 
ance of  Consuls  in  foreign  countries,  giving  them 
certain  powers  and  authorities  so  far  as  is  consistent 
with  the  law  of  the  country  to  which  they  are  ac- 
credited ;  that  is,  the  power  of  the  Consuls  is  to  be 
governed  by  the  law  of  the  country  to  which  they 
are  accredited,  and  not  by  the  law  of  the  country 
from  which  they  are  sent.     There  may  be  grave 
reasons  why  the  law  of  the  United  States  should 
be  different  from  the  law  of  this  country,  but  if 
there  is  a  difference,  then  no  authority  at  all  is 
given  to  the  Consuls.     The  question,  therefore,  is, 
not  whether   the  law  of  America  authorises  the 
Consul  to  take  possession  of  the  property  of  its  sub- 
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jects  dying  in  this  country,  but  whether  the  law  of      ^^^^* 
this  country  permits  it,  and  it  is  upon  the  ground  Eastbii  Tibm  . 
that  it  does  so,  that  Colonel  Aspinwall  applies  for     ^*£^*  - 
letters  of  administration.  ^l^'^ 

I  am  not  aware  of  any  case  in  which  it  has  been  ^^g^"'" 
held  that,  by  the  law  of  this  country,  it  is  compe- 
tent to  a  foreign  Consul  to  take  possession  of  the 
property  of  a  foreigner  dying  here,  in  itineret 
domiciled  in  his  own  country.  In  the  case  of  Sidy 
Hamet,  the  Emperor  of  Morocco  claimed  not  the 
custody  of  the  property  but  the  interest  itself;  the 
Jtu  in  re  was  in  him,  and  if  it  could  be  shewn  that 
the  property  in  this  case  has  devolved  to  the  Ame- 
rican Government,  the  Court  would  be  inclined  to 
grant  letters  of  administration  to  the  Consul.  But 
it  is  only  to  hold  it  in  trust,  and  if  no  claim  is  made 
to  the  property,  then  the  Treasury  of  the  United 
States  would  be  entitled  to  take  it,  and  it  is  not 
shewn  that  Mr.  Hammond  died  without  relations. 

Is  it,  then,  the  law  and  practice  of  this  Court, 
that  such  an  administration  should  be  granted  ?  I 
apprehend  not,  and  that  the  Crown  is  the  party  to 
see  that  the  property  of  any  person  dying  in  its 
dominions  gets  into  proper  hands. 

It  has  been  said,  that  by  the  law  of  the  United 
States,  British  Consuls  may  take  possession  of  the 
property  of  British  subjects  in  similar  circumstances. 
But  this  is  not  by  the  Law  of  Nations,  but  by  cus- 
tom or  express  enactment,  and  it  is  not  a  law  which 
this  country  is  bound  to  follow :  this  country  has 
not  adopted  the  principle  of  reciprocity  in  this 
respect* 

.  I  am  of  opinion  that  there  is  not  sufficient  evi- 
dence to  shew  that  the  administration  ought  to  be 
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1889,      granted,  as  prayed,  to  Colonel  Aspinwall,  and  I 
EitTKR  TiBM.  reject  his  petition.      No  claim  is  made  by  the 
^ —       Crown. 

AtriKWALL 

agmintt 
Thi  Qvebn's 


Raymbr  against  Greek. 


1839. 


Eakter  Term. 
Mrj  17tlu 


On  Petition. 


An  executor  ^^'  James  Smith,  of  Chippen  Wickham,  died 
intermeddling    4th  of  November,  1823,  leaving  a  will,  whereby 

with  the  effecu  '  »        j  j 

of  a  testator  to  hc  bequeathed  two  cottages,  an  orchard,  and  a 
ai  would  con.  garden  to  his  wife,  her  heirs,  administrators,  and 
Mecutor^/t^n  assigns,  appointing  her,  John  Pounceford,  his  son- 
coroiSi2d*to  in-l»w,  and  John  Green,  a  publican  and  small 
take  probate;    farmer  iu  the  neighbourhood,  executors.     Probate 

the  executor  in  ^  ^  , 

tbia  case  having  of  the  will  was  taken  by  Pounceford  alone,  m 
explained  hiB  February,  1824,  power  being  reserved  to  Green. 
CMit  refi^  The  widow  died  in  July,  1824.  Pounceford  inter- 
im SkS^roblte.  naeddled  with  the  effects,  and  continued  to  ad- 
minister them  till  February,  1826,  when  he  died, 
leaving  part  unadministered.  Green,  the  surviving 
executor,  had  never  taken  probate  of  the  will,  but 
it  was  alleged  that  he  had  intermeddled,  by  taking 
upon  himself  the  management  and  control  of  the 
cottages,  orchard  and  garden  ;  receiving  the  rents, 
making  agreements  for  letting  them,  giving  notice 
to  the  tenant  to  quit,  and  doing  acts  proper  to  an 
executor,  and  holding  himself  out  to  the  world  as 
such ;  and  the  object  of  the  present  proceeding 
was  to  compel  him  to  take  probate  of  the  will,  in 
order  to  get  a  representation  to  carry  on  proceedings 
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in  Chancery.     On  the  part  of  Green  it  wasiilleged,       1889. 


Katvvs 

mgahut 

Grkbii 


and  supported  by  his  affidavit,  that  he  had  never  Easter  Ts«m. 
acted  or  intended  to  act  as  executor ;  that  he  bad 
never  received  his  legacy  of  10/.»  as  executor  under 
the  will,  and  never  intended  to  claim  it ;  that  all 
he  had  done  was  as  the  agent  and  friend  of  Pounce- 
ford,  the  other  executor,  who  resided  in  London, 
and  that  he  bad  never  acted  in  any  way  with 
reference  to  the  estate,  afber  the  death  of  Pounce- 
ford,  in  1826.  It  appeared  that  the  cottages  and 
appurtenances  were  at  first  supposed,  from  the 
manner  in  which  they  were  devised,  to  be  freehold, 
and  the  widow  was  considered  by  Green  as  the 
devisee  of  the  property,  which  turned  out  to  be 
leasehold  and  chattel  property. 

Nicholl,  in  support  of  the  petition,  Haggards 
contrk. 


Judgment. 
Sir  Herbert  Jennbr. 
As  the  testator  died  in  1823,  the  transaction  is 
of  an  antiquated  date  ;  but  I  do  not  know  that  this 
will  have  any  effect  upon  the  decision  of  the  Court, 
if  the  facts  shew  that  there  has  been  such  an  inter- 
meddling as  to  render  Green  executor  de  son  tarty 
and  compellable  to  prove  the  will.  The  acts  alleged 
to  have  been  done  by  Greeti  are  such  as,  without 
explanation,  to  shew  in  what  character  they  were 
done,  will  render  him  liable  to  be  called  upon  to 
prove  the  will,  and  he  cannot  escape  from  the 
burthen.  But  it  is  alleged  on  his  part,  that  he 
did  not  intermeddle  as  executor  ;  that  he  had  care- 
fully abstained  from  acting  as  executor,  and  that 


Gbsen. 
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1889.  all  he  did  was  as  the  agent  of  Pounceford  :  that 
Eaweb  TEnii.  the  cottages  were  believed  to  be,  and  were  dealt 
—  '  with  and  treated  as,  freehold,  and  that  he  acted  as 
^h^^  agent  of  the  widotw,  believing  her  to  be  the  devisee 
of  the  property ;  and  when  the  widow  died,  he 
continued  to  act  under  the  authority  of  Pounceford, 
the  son-in-law  of  the  testator,  who  had  acted  as 
sole  executor,  though  he  found  Green,  who  resided 
in  the  neighbourhood,  a  convenient  person  ta 
manage  the  property.  I  cannot  think  that  what 
has  been  done  by  Green  is  of  such  a  nature  as  to 
ji  justify  the  Court  in  holding  that  he  has  tak^n  upon 
himself  the  character  of  an  executor.  He  expressly 
swears  that  he  did  not  intend  to  act ;  that  he  has 
not  claimed  his  legacy,  and  does  not  intend  to 
claim  it;  that  all  he  did  was  as  the  agent,  and 
under  the  authority  of  Pounceford,  and  this  is 
borne  out,  as  &r  as  they  go,  by  his  letters.  And 
the  Court  is  the  more  inclined  to  pay  attention  to 
what  Mr.  Green  has  sworn,  as  he  is  corroborated 
by  the  affidavit  of  a  clerk  to  a  solicitor,  who  states 
that  he  advised  him  not  to  act  as  executor.  After 
the  death  of  the  widow,  he  continued  to  act  as  the 
agent  of  Pounceford,  whom  he  had  reason  to  believe 
to  be  the  party  in  possession  of  the  property  under 
the  will  of  Mrs.  Smith,  till  the  death  of  Pounceford, 
and  no  longer.  I  am,  therefore,  of  opinion  to 
reject  this  petition. 


The  Court  made  no  order  as  to  costs. 
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Lloyd  against  Petitjean,  falsely  calling  herself 

Lloyd.  

Eastbr  Tkbm. 
May  30th. 

Tin's  was  a  question  as  to  the  admissibility  of  a  a  «.;;;;;, 
libel  in  a  suit  of  nullity  of  marriage,  promoted  by  EnJJSln'i 
George  Lloyd,  a  natural  son  of  Sii*  W|n.  Lloyd*  f^^*^*!^^ 
against  Athalie    Pulcherie    Clotilde  Petitjean,  a  at  the  houte' of 

.  n   -r*  1  •   1  I  .  <^«  British  am- 

uative  of  France,  in  which  country  the  marnage  bassadorat 

^      t       ^  '  Paris  by  the 

took  place.  chaplain  to  the 

The  libel  pleaded,  JSw^S™'^, 

First,  that  according  to  the  laws  and  customs  tj;e'4G^" 
concerning  marriages,  which  were  in  force  in  the  ^  ^' . 
kingdom  of  France,   in  the   month  of  October,  of  France,  the 
1837,  before  the  celebration  of  a  marriage,  the  ron'^^Ahe 
oflBcer  of  the  civil  state  shall  make  two  publications,  S?^  yelre*"*^" 
with  an  interval  of  eight  days,  one  day  being  ^iS^Jl^il,;;"^ 
Sunday,  before  the  door  of  the  Town  Hall ;  these  Q^^^^l^^h^^her 
publications,  and  the  act  which  should  be  drawn  «» Engiiahman 

1  •  1     11  1      /»  abote  the  age 

up  on  the  occasion,  shall  enumerate  the  first  names,  oftwemy^ne 
the  surnames,  the  professions,  and  the  residences  of  Se'i^^t 
the  persons  about  to  be  married,  their  quality  of  y««?contract. 
majors  or,  minors,  and  the  first  names,  surnames,  in*Fjjnce"c?^ 
professions,   and    domiciles  of   their  fathers  and  »o'd»Dg';o 

*  French  forms 

mothers  (a).  with  a  French 

lady  of  fall  age 

(«)  Code.  Art  63.  *  S,U%V"uu. 

countrvy  pro- 
ceed for  the  purpose  of  annulliog  the  marriage  by  leason  of  such  minority  and  want  of  consent. 
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18S9.  That  there  is  no  marriage   where  there   is  no 

EAfTEfcTKRM.  consent  (a). 

L —  '  That  a  son  who  has  not  attained  the  age  of 
a^^  twenty-five  years  completed,  and  a  daughter  who 
pxTiTjBAN.  jjjjg  Q^i  attained  the  age  of  twenty«one  years  com- 
pleted, cannot  contract  marriage  without  the  con- 
sent of  their  respective  fathers  and  mothers,  and  in 
case  of  disagreement,  the  consent  of  their  respective 
fathers  (&). 

That  the  children  of  a  family  having  attained  the 
said  respective  ages,  are  bound,  before  contracting 
marriage,  to  demand,  by  a  respectful  and  formal 
act,  the  advice  of  their  father  and  of  their  mother, 
or  that  of  their  grandfathers  and  grandmothers, 
when  their  father  and  mother  are  dead  or  unable 
to  signify  their  consent  (c). 

That  after  the  aforesaid  ages,  up  to  the  age  of 
thirty  years  complete  for  a  son,  and  up  to  the  age 
of  twenty-five  years  complete  for  a  daughter,  the 
aforesaid  respectful  act,  and  upon  which  there  shall 
not  have  been  any  consent  to  the  marriage,  shall 
be  renewed  two  other  times  from  month  to  month, 
and  one  month  after  the  third  act,  the  parties  may 
proceed  to  the  celebration  of  the  marriage  (d). 

That  the  aforesaid  requirements  relative  to  the 
respectful  acts  which  ought  to  be  made  to  the 
fiither  and  mother,  are  applicable  to  natural  chil- 
dren legally  acknowledged  (e). 

The  libel  went  on  to  plead,  that  at  the  time  of 
the  marriage,  (which  took  place,  in  the  first  in- 
stance, by  civil  contract,  before  the  mayor  of  the 


(fl)  Art.  146.  (6)  Art.  148.  (c)  Art.  161. 

(rf)  Art.  152.  (e)  Art.  158. 
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second  arrondissement  of  Paris,  on  the  26th  Oc-      ^889, 
tober,  1837,  and  on  the  same  day,  at  the  hotel  of  ^^'"Jl""* 
the  British  ambassador,  at  Paris,  by  the  chaplain       — 
of  the  British  embassy).    Mr«  Lloyd,  who  was  boi^      a^u^ 
on  the  17th  October,  1816,  was  twenty-two  years    ^""'■^"• 
and  nine  days  old  ;  that  the  consent  of  the  father 
of  Mr.  Lloyd  was  not  given  to  the  marriage,  for 
although  a  certain  act  of  declaration  signed  by  Sir 
Wm.  Lloyd,  specifying  the  age  of  Mr.  Lloyd,  and 
containing  an  acknowledgement  of  him  as  his  son, 
was  produced  to  and  accepted  by  the  French  au- 
thorities, as  his  iather  8  consent  to  the  marriage, 
such  declaration  was  not  intended  to  convey  a  con- 
sent to  the  marriage,  of  which  Sir  William  was  not 
cognizant,  but  as  an  evidence  of  birth  for  another 
purpose;    that  the  first  marriage,  therefore,  was 
null  and  void  for  want  of  consent  on  the  part  of 
the  lather  of  Mr.  Lloyd,  he  being  a  minor. 

With  regard  to  the  second  marriage,  it  was 
pleaded,  that  neither  of  the  parties  was  a  member 
of  the  household  or  in  the  retinue  of  the  ambassador, 
by  reason  whereof,  a  marriage  between  such  parties 
(one  of  them  being  a  domiciled  subject  of  France) 
was  null  and  void  to  all  intents  and  purposes. 

Before  the  argument  commenced,  a  preliminary 
question  arose,  whether  counsel  could  be  heard  on 
the  part  of  the  wife,  she  having  been  pronounced 
in  contempt;  but  the  objection  was  waived  on  the 
other  side  with  consent  of  the  Court. 

Haggard  and  Nicholl  against  the  admission  of 
the  libel — 

The  first  question  is,  how  far  the  restrictions  on 
marriage,  imposed  by  the  law  of  a  foreign  country. 
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'839.       for  the  protection  of  the  rights  of  third  parties,  can 

EAnF.RTBKM.  be   imported  into    our  law,   and  employed  by  a 

—        British  subject  competent  to  contract  marnage  m 

ag^^  this  country,  to  annul '  by  a  sentence  of  this  Conrt 
pettti EA1I.  3  marriage  contracted  in  France  ?  The  incapacity 
of  the  husband  under  the  French  law,  is  on  the 
ground  of  the  invasion  of  the  father's  rights.  The 
remedy  is  sought  by  the  husband,  not  in  the  French 
Courts,  but  here,  where  he  is  under  no  such  dis- 
ability, and  where  the  father  is  not  entitled  to  such 
rights;  besides,  it  is  not  suflSusiently  pleaded  that 
those  rights  attach  to  a  natural  father.  There  is 
no  case  precisely  in  point ;  but  the  observations  of 
Lord  Stowed,  in  Ruding  v.  Smith  (a),  are  not  in- 
applicable to  the  circumstances  of  the  present  case. 
He  says,  *'  It  is  true,  indeed,  that  EngUsh  decisions 
have  established  this  rule,  that  a  foreign  marriage, 
valid  according  to  the  law  of  the  place  where  cele- 
brated, is  good  everywhere;  but  they  have  not, 
i  converso,  established  that  marriages  of  British 
subjects,  not  good  according  to  the  general  law  of 
the  place  where  celebrated,  are  universally,  and 
under  all  possible  circumstances,  to  be  regarded  as 
invalid  in  England."  Again,  he  says,  '*  The  hus- 
band was  a  person  entitled  by  the  laws  of  his  own 
country  to  marry  without  consent  of  parents  or 
guardians,  being  of  the  age  of  twenty*one ;  but  by 
the  Dutch  law,  he  could  not  marry  without  such 
consent  till  thirty.  Now,  I  do  not  mean  to  say 
that  Huher  {b)  is  correct  in  laying  down  as  univer- 
sally true  '  that  penanales  guaUtaieSs  aljcut  in  certo 
loco  jure  impressas,  ubique  circumferri  et  pereanam 

(a)  2  Goo8«  Rep.  37 1.        (b)  D«  Confl.  Leg.  1. 1»  t.  3«  •.  IS. 
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comitari ;   that  being  of  age  in  his  own  country ,  a       1889. 
man  is  of  age  in  every  other  country,  be  their  law  Eaweh  Temi. 
of  majority  what  it  may  ;  yet  it  is  not*  to  be  laid       ^ 
out  of  the  Case,  that  the  Dutch  law  would  impose,       «^^][^ 
in  this  respect,  a  very  unfavourable  disability  upon    i*«w«a»- 
the  British  subject'"     Whether  Huberts  doctrine  is 
correct,  has  been  a  subject  of  much  discussion  by 
jurists.     But  supposing  there  to  be  a  personal  dis- 
ability, it  is  submitted  that  the  husband  has  no 
right  to  avail  himself  of  a  temporary  disqualification 
to  invalidate  in  this  country,  in  which  he  was  under 
no  such  disqualification,  a  marriage  with  a  person 
under  no  disability,  either  by  the  law  of  her  own 
country  or  of  his. 

This  marriage,  however,  does  not  rest  entirely 
upon  the  civil  contract  before  the  French  au- 
thorities, for  the  parties  were  re^married  according 
to  the  rites  of  the  Church  of  England,' in  the  chapel 
of  the  British  embassy.  If  the  lex  loci  contractus 
is  to  govern  this  point,  the  question  is,  what  is  that 
law?  It  must  be  the  general  marriage  law  of 
England  before  the  Marriage  Act,  (26  Geo.  2, 
c.  33)  which  extends  to  England  only.  The  parties 
are  married  at  the  British  ambassador's  house, 
which,  it  is  submitted,  is  for  this  purpose,  by  law, 
part  of  the  British  dominions.  Lord  Stcwell^  in 
Ruding  v.  Smith  (a),  says,  that  in  the  English 
factories  abroad,  marriages  are  regulated  by  the 
law  of  the  original  country  to  which  they  are  still 
considered  to  belong.  There  is  no  case  precisely 
like  the  present.  In  Pertr^  v.  Tondear{b\  in 
1790,  Lord  Stawell  says,  "  Taking  the  privilege  to 

(a)  3  Cons.  Rep.  p.  3S5.  (b)  1  Cons.  Rep.  136. 


256  CASES    DETERMINED   IN   THE 

1839.  exist  lu  ambassador's  chapels,  (which  perhaps  has 
emtbr  Tbbm.  not  been  formally  decided,)  I  may  still  deem  it  a 
^^ —  '  fit  subject  of  consideration,  whether  such  a  privilege 
^J^  can  protect  a  marriage  where  neither  party  is  of 
PmTjBAN.  |.jjg  country  of  the  ambassador."  He  doubted,  there- 
fore, whether,  even  in  such  a  case,  the  marriage 
was  not  good.  In  Hex  v.  Brafnpton  (a),  Lord  EU 
lenhorough  said,  ^'that  marriages  in .  ambassador's 
chapels,  if  made  by  the  allowance  of  the  foreign 
state,  would  be  good  marriages  in  those  countries ; 
but  that  if  not  a  good  marriage  in  the  place  where 
it  was  celebrated,  it  would  not  be  a  good  marriage 
any  where.''  Mr.  Jacob  (6),  observes  upon  this 
dictum,  **  However  the  Lord  Chancellor  is  re- 
ported to  have  given  his  opinion  in  the  House  of 
Lords  (c),  that  there  was  no  doubt  about  the  validity 
of  such  marriages."  Supposing,  however,  such 
doubt  to  have  existed,  it  has  been  completely  re- 
moved by  the  statute  passed  in  1823,  (4  Geo.  4, 
c.  91).  The  object  of  that  statute  was,  as  is  stated 
in  the  preamble,  ''  to  relieve  the  minds  of  all  His 
Majesty's  subjects  from  any  doubt  concerning  the 
validity  of  marriages  solemnized  by  a  minister  of 
the  Church  of  England,  in  the  chapel  or  house  of 
any  British  ambassador  or  minister  residing  within 


(a)  10  East  382. 

(6)  Addenda  to  Roper's  Law  of  Husband  aod  Wife,  voL  3,  497. 

(c)  Hansard's  Pari.  Deb.,  voL  9»  N.  S.,  col.  1319,  in  tbe  debate  on 
the  Stat.  4  Geo.  4,  c.  67 ;  with  regard  to  marriages  at  St  Petersbnrgh^ 
Lord  Eldom  said,  *'  that  during  the  fifty  years  he  had  been  in  the  pro- 
fession, he  never  heard  of  any  doubts,  till  the  late  bills  were  brought 
in,  whether  marriages  performed  in  the  chapels  of  our  ambassadors 
were  valid.  There  was  no  doubt  that  they  were  good  marriages,  and 
he  was  persuaded  that  no  contrary  opinion  would  ever  be  sanctioned 
by  judicial  authority.'* 
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thie  country  to  the  Court  of  which  he  is  accredited  ;"        1839. 
and  it  enacts,  "  that  all  such  marriages  shall  be  Easter  Term. 
deemed  and  held  to  be  as  valid  in  law  as  if  the        — 
same  had  been  solemnized  within  His  Majesty's       a^^ 
dominions.'*     If  the  ambassabor's  house  be,  for  this     p*"^"*^* 
purpose,  part  of  the  British  dominions,  it  can  make 
no   difference   whether  both   or    one  only  of  the 
parties  have  a  British  domicil.     The  act  of  Parlia- 
ment was  passed  for  the  purpose  of  relieving  the 
doubts  of  all  Her  Majesty's  subjects,  which  it  would 
not  do  if  It  do  not  apply  to  marriages  between 
British  subjects  and  foreigners. 

The  QaeerCs  Advocate  and  Addams,  in  support 
of  the  libel.  The  validity  of  the  first  marriage 
must  depend  upon  the  law  of  France,  the  law  of 
England  adopting  the  lex  lod  contractus^  with 
certain  exceptions,  as  where  there  is  an  essential 
difference  of  religion,  or  where  the  law  of  the 
country  cannot  be  resorted  to,  as  mentioned  by 
Lord  Stowellj  in  Ruding  v.  Smith.  We  have 
pleaded  that  this  marriage  is  invalid  by  the  law 
of  France,  which  makes  no  distinction  between 
natural  and  legitimate  children  ;  we  have  suffi- 
ciently pleaded  the  law,  which  will  be  proved  in 
the  usual  manner.  It  is  said  that  the  minority  of 
Mr.  Lloyd  under  the  French  law  cannot  apply  in 
this  case,  as  the  foreign  law  did  not  apply  in 
Ruding  v.  Smith ;  but  the  circumstances  of  that 
case  were  not  like  the  present ;  here,  the  question 
is  as  to  the  validity  of  a  marraige  in  the  civil  form, 
between  a  British  subject  and  a  French  subject  in 
the  territory  of  France.  The  civil  contract  must 
be  according  to  the  general  law  of  the  land,  which 

VOL.  II.  s 


PCTITJBAN. 
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^839.       is  applicable  to  all  contracts,  whether  the  parties 

Ea«bb  t«bm.  be  subjects  of  that  kingdom  or  foreigners.    This 

—        doctrine  has  been  lately  acted  upon  by  Lord  C  J. 

a^imt  Tindal(a)^  who  held,  that  the  holder  of  a  bill  of 
exchange  drawn  in  France,  and  indorsed  there  in 
blank,  cannot  recover  against  the  acceptor  in  the 
Courts  of  this  country,  as,  by  the  law  of  France,  an 
indorsement  in  blank  does  not  transfer  any  pro- 
perty in  a  bill  of  exchange.  The  lex  loci  contractus 
must  govern  as  to  all  civil  contracts. 

With  respect  to  the  marriage  in  the  British  am- 
bassador's chapel,  it  is  said  that  such  marriage  is 
valid  under  the  stat.  4  Geo.  4,  c.  91.  There  has 
been  no  decision  as  to  the  construction  of  that  act. 
Before  the  passing  of  that  act,  it  was  necessary  that 
both  parties  should  be  of  the  country  of  the  ambas^ 
sador ;  such  was  the  result  of  the  case  of  Pertreis 
v.  Tondear ;  and  it  never  could  have  been  the  in- 
tention of  the  legislature  to  legalize  the  marriages 
of  any  persons  whatever,  if  celebrated  in  the  ambas- 
sador's chapel,  contrary  to  the  law  of  the  country 
where  they  todk  place.  The  act  uses  the  term 
''subjects"  throughout,  and  it  must  have  been 
intended  to  apply  only  to  cases  where  both  parties 
were  of  the  ambassador's  country  ;  had  the  legisla- 
ture intended  differently,  the  statute  would  have 
been  differently  worded ;  for  in  an  act  passed  in 
the  same  session,  (4  Geo.  4,  c.  67)  with  regard  to 
marriages  at  St.  Petersburgh,  the  words  used  are, 
that  such  marriages  shall  be  good  '*  whether  both 
or  one  of  the  parties  be  British  subjects." 

(a)  In  Trirnbe^  ▼.  Vigm^,  1  Bing.  N.  S.  151. 
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Judgment.  18S9. 

Dr.    LUSHINGTON,  E^B  Tbrii. 

In  considering*  the  admissibility  of  this  libel,  I        — 
think  it  most  convenient  to  direct  my  attention,  in      ^i^ 
the  first  instance,  to  the  second  marriage,  pleaded    p*""*^*- 
to  have  taken  place  in  the  house  of  the  British 
Ambassador  at  Paris. 

The  validity  of  this  marriage  must  be  supported, 
either  by  the  law  as  it  existed  previous  to  the  act 
of  1823,  or  by  the  law  as  affected  by  that  statute. 
With  respect  to  this  act,  I  am  not  aware  that  it  has 
received,    after   discussion  and   deliberation,  any 
judicial  construction.     I  have  taken  some  pains  to 
ascertain,  whether,  in  any  Court,  this  question  has 
been   judicially   determined,  namely,    whether  a 
marriage  in  the  house  of  a  British  ambassador, 
one  of  the  parties  so  married  only  being  a  British 
subject,  is  or  is  not  excluded  from  the  operation  of 
the  act  ?     All  I  can  find  is,  that  a  case  (that  of 
O*  Connor  v.  Ommaney)^  occurred  in  the  Court  of 
Chancery  in  1837,  in  which  the  payment  of  a  sum 
of  money  depended  upon  the  validity  of  a  marriage 
between  a  British  subject  and  a  native  of  Switzer- 
land, solemnized  in  the  house  of  the  British  am- 
bassador at  Naples,  and  the  Master  reported  that  a 
valid  marriage  had  taken  place  ;  which  report  was 
not  objected  to,  and  being  confirmed  by  the  Court, 
a  decree  passed  accordingly.     But  I  do  not  find  that 
the  point  of  law  underwent  any  discussion  or  con-  [ 
sideration,   and   I  cannot,   therefore,   regard   this  1 
case  as  a  tuling  decision .  / 

I  begin  by  considering  the  words  of  the  statute 
itself,  without  reference  to  any  other  in  pari  ma- 
teridy  and  I  may  first  observe,  that  it  is  a  remedial 

s  2 
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^839.       statute,  intended   for  the  redress  of  what,  in  the 
Easter  Term,  judgment  of  the  legislature,  was  a  grievance  and 
!L.'  *     hardship,  and  according  to  all  rules  of  legal  con- 
iaMrt       struction,  it  is  to  receive  such  an  interpretation  as 
Petitjban.  infill  meet  the  evil  intended  to  be  remedied  ;  such 
>a  statute  must  have  an  extended,  not  a  restricted 
construction.     It  is  to  relieve  the  minds  of  all  Her 
Majesty's  subjects  from  any  doubt  concerning  the 
validity  of  these  marriages ;  words  which  must  be 
construed  in  an  ample,  not  a  confined  sense.     The 
statute  certainly  is  not  expressed  in  very  satisfactory 
terms,  because,  not  a  word  is  said  as  to  whether  it 
applies  to  marriages  between  British  subjects  alone 
or  in  which  one  party  only  is  British,  or  whether 
it  comprehends  all  marriages  solemnized  in  a  British 
ambassador's  chapel.     On  the  other  hand,  there 
are  no  words  of  exclusion  shewing  it  was  the  inten- 
tion of  the  legislature  to  confine  the  act  exclusively 
to  British  subjects;  it  declares  that  all  marriages 
shall  be  valid,  without  exception,  and  I  cannot  see 
on  what  principle  I  can  put  a  construction   upon 
the  act  which  should   exclude  a  marriage  where 
one  of  the  parties  is  a  British  subject,  and  the^ther 
a  foreigner.     If  I  were  to  do  so,  I  should  not  carry 
the  act  into  full  effect,  for  I  should  not  relieve  the 
.minds  of  a//  Her  Majesty's  subjects  from  doubt.     I 
^am,  therefore,  clearly  of  opinion,  that,  provided  one 
I  of  the  parties  be  a  British  subject,  a  marriage  under 
the  circumstances  of  the  present  case,  is  valid  under 
the  act. 

This  is  the  conclusion  I  have  formed,  from  the 
statute  itself;  but  another  statute  had  been  passed  in 
pari  materid  that  very  year  (a),  to  render  valid,  mar- 

(fl)  4  Geo.  4,  c.  67» 


CONSISTORY  COURT  OF  LONDON.  261 

riages  had  at  St.  Petersburgh,  in  the  chapel  of  the       1839. 
Russia  Company,  and  in  private  houses,  in  which  Eabtfr  Term. 
it  is  expressly  enacted,  that  such  marriages  shall        — 
be  good,   whether  both  or  one  of  the  parties  be       a^uut 
British  subjects ;  and  it  has  been  strongly  and  fairly    ^^^'^^ 
contended,  that  if  the  Legislature  had  intended  the 
same  thing  in  the  subsequent  act,  in  pari  materi&y  ^ 
it  would  have  used  the  same  terms.     But  although 
it  be  undoubtedly  a  principle  of  law,  that,  in  the 
construction  of  an  Act  of  Parliament,  you  are  to 
look  at  other  statutes  in  pari  materia^  yet  it  is  a  dan- 
gerous doctrine  to  push  too  far,  especiall}'  on  the 
subject  of  marriage.     I  find,  for  instance,  in  a  sta- 
tute passed  in  the  late  reign  (a),  **  to  declare  valid, 
marriages  solemnized  at  Hamburgh,  since  the  abo- 
lition of  the  British  factory  there  ;**  the  same  pur- 
pose is  intended  as  in   the  St.   Petersburgh  Act, 
but  the  wording  is  not  the  same. 

I  am  not  unaware  of  the  very  great  danger  that 
may  arise  from  legalising  in  England,  marriages  had 
in  foreign  countries  ;  that  the  consequences  may  be 
these, — you  may  have  the  status  of  the  parties  dif- 
ferent in  diflerent  countries ;  you  may  have  the 
issue  of  a  marriage  legitimate  in  one  country  and 
illegitimate  in  another,  and  cohabitation  prohibited 
in  one  country,  and  in  another  allowed.  But  these 
are  considerations  which  fall  within  the  province  of 
the  legislature,  which  has  thought  fit  to  pass  this 
act,  and  it  is  my  duty  only  to  administer  the  law. 

I  am  of  opinion,  that  the  validity  of  this  marriage 
cannot  be  impeached,  and,  consequently,  that  the 
libel  must  be  rejected.  It  is  unnecessary  that  I 
should  enter  into  a   consideration  of  the  law  of 

(a)  3  &  4  TVm.  4,  c.  45. 
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^^S9.      France,   as  pleaded,  with   reference   to   the  first 


^^»»  Tmm.  marriage,  being  of  opinion  that  the  second  marriage 
—  '     is  legal  by  virtue  of  the  statute. 

Llotd 

againU 

Pktitjsaii. 


1839. 


Lloyd  against  Lloyd. 


Michaelmas 

Tbrm. 

Dec.  14Ui. 

Communica- 
tioiis  from  a 
part^  in  a  suit 
to  hu  solicitor 
with  reference 
to  the  suit  are 
privileged  com* 
monications. 


A  suit  was  afterwards  instituted  by  the  husband 
for  a  divorce,  by  reason  of  the  wife's  adultery,  and 
in  Michaelmas  Term  a  sentence  of  separation  was 
pronounced.  In  the  course  of  the  argument,  an 
objection  was  taken  to  an  answer  to  an  interrogatory 
addressed  to  Mr.  Lloyd's  solicitor,  (with  the  view  of 
eliciting  evidence  of  the  husband's  adultery),  to  the 
following  effect:  '^  Has  the  producent,  since  his 
marriage,  been  attentive  and  strictly  faithful  to  the 
ministrant,  as  you  know  or  believe?  Will  you 
swear  that  you  do  not  believe  that  the  producent, 
since  his  marriage,  has  had  connexion  with  some 
woman  or  women  other  than  the  ministrant  ?"  In 
his  answer,  the  solicitor  stated  that  he  had  no  means 
of  forming  a  knowledge  or  belief  on  either  point, 
except  from  the  information  of  his  client,  in  his 
communications  with  him  (the  witness)  as  his  soli- 
citor, respecting  these  proceedings,  and  such  com- 
munications being  privileged,  he  refused  to  give 
any  other  answer  to  the  question. 

On  behalf  of  the  wife,  it  was  contended  by  Mo- 
bertsoTiy  that  the  privilege  set  up  extended  only  to 
a  professional  adviser  in  the  case,  and  that  no  other 
professional  advisers  were  recognized  in  these  Courts 
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than  proctors  and  counsel.  WiUon  v.  Eastall{a)j 
Cuts  V.  Pickering  (6),  Vaillant  v.  Dodemead  (c), 
Mywn  V.  Robinson  (d),  Evans  v.  Knight  (e).  The 
Court  was  of  opinion,  that  such  a  limitation  of  the 
privilege  would  go  too  far,  excluding  common  law 
counsel  (who  are  sometimes  consulted  in  proceedings 
in  these  C!ourts),  and  even  the  clerks  of  the  proctor 
and  the  persons  employed  by  him  abroad  ;  that 
the  solicitor  was  not  an  ^*  agent/'  in  the  sense  used 
by  Lord  Hardwicke  in  VaUlant  v.  Dodemead;  that 
he  stood  in  the  condition  of  a  confidential  adviser 
with  reference  to  the  suit,  and  that,  therefore,  the 
communication  was  privileged,  and  he  was  not 
compelled  to  divulge  it. 


1839. 

MlCHABLMAl» 

Tbrm. 
Dec.  14th. 

Lloyd 
agaimt 
Lloyd. 


(a)  4  Dam.  &  E.  753.  (6)  1  Vent  197. 

(e)  2  Atk.  524.  {d)  2  Hagg.  195.  (e)  3  Phill.  423. 


Weouelin  against  Weguelin. 


1839. 


This  was  a  cause  of  divorce  for  adultery,  brought 
by  the  husband  against  the  wife.  A  witness,  who 
was  alleged  to  be  in  immediate  danger  of  death, 
had  been  allowed  by  the  Court  (on  April  20th)  to 
be  examined  de  bene  esse  before  the  admission  of 
the  libel.  When  the  cause  came  on  for  hearing, 
this  day,  the  witness  so  examined  wa^  still  alive, 
although  said  to  be  in  extremis. 

The  Court  would  not  allow  the  evidence  to  be 
received,  without  an  affidavit  as  to  the  witness's 
incapacity  to  be  re-examined,  stating  that  the  very 


Easfbr  Term. 
May  30th. 

ETidcDce  given 
by  a  witness 
examined  We 
beneetUt  by 
reason  of  ili 
health,  is  not 
admissible,  if 
the  witness  be 
at  the  hearing 
of  ihe  cause 
capable  of 
being  re-ex- 
amined. 
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1839.       meaning  of  the  phrase  de  bene  esse  implied  that  it 
Easter  Tbrm.  was  Conditional,  and  that  the  witness  must  be  re- 
Mayjoih.     examined,  if  capable. 

^^aiwV         ^^  *^^  ^^^  ^^  June,  an  affidavit  having  been 

Weoumjn.     produced,  stating  that  the  witness  was  so  ill  that 

she  could   not    undergo    an    examination  without 

danger;    the  Court  admitted   the  evidence,   and 

pronounced  for  the  divorce. 


Smith  and  Willis  against  Dixon. 


This  was  a  cause  of  subtraction  of  church-rate, 

Juijsih.  '  brought  by  Smith  and  Willis,  the  Churchwardens 
of  Stebbing,  in  Essex,  against  Joseph  Dixon,  a 
parishioner  and  inhabitant. 

A  libel  in  the  usual  form  had  been  admitted 
without  opposition.  An  allegation  on  the  part  of 
Dixon,  in  answer  to  the  libel,  now  stood  for  admis- 
sion, pleading, 

Firsts  That  the  rate  or  assessment,  pleaded  and 
referred  to  in  the  first,  second  and  third  Articles  of 
the  libel  given  in  and  admitted  in  this  cause,  &c., 
was  not  duly  made  and  assessed  according  to  law. 
That  the  said  rate  was  not,  as  untruly  alleged  and 
pleaded,  made  for  and  towards  the  repairs  of  the 
church  of  the  parish  of  Stebbing,  in  the  county  of 
EsseXj  and  for  such  other  purposes  as  a  church-rate 
was  or  is  by  law  applicable,  for  the  party  proponent 
doth  allege  and  propound,  that  on  the  Church- 
wardens,   parishioners    and    inhabitants     meeting 
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together  in  vestry,  on  the  7th  day  of  February,       1889. 


Smith 
and 
Willis 
against 
Dixon. 


1839,  for  the  purpose  of  making  "  a  rate  for  the  TrinityTbrm. 
repair  of  the  church  of  the  said  parish  of  Stebbing,"  "  ^ 
an  estimate  was  by  the  said  churchwardens  produced 
and  read  to  the  parishioners  and  inhabitants  as- 
sembled ;  that  such  estimate,  which  included  cer- 
tain charges  for  the  salaries  of  the  parish  clerk  and 
beadle,  and  for  expenses  in  respect  of  the  church 
clock,  amounted  to  the  sum  of  ninety-six  pounds 
and  no  more,  &c. 

Secondj  That  in  pursuance  of  the  said  estimate, 
and  in  order  to  obtain  sufficient  funds  for  the 
liquidation  thereof,  the  said  Willis  proposed  that  a 
rate  of  sixpence  in  the  pound  be  made,  that  such 
proposition  was  duly  seconded,  &c. ;  whereupon, 
Dixon,  one  of  the  parties  in  this  cause,  moved  as 
an  amendment,  *'  that  the  consideration  of  the 
question  be  deferred  until  that  day  twelvemonth," 
which  was  seconded  by  Wm.  Davey,  an  inhabitant 
of  the  said  parish;  whereupon  Wm.  Stock,  a 
parishioner,  moved,  as  a  further  amendment,  that  a 
rate  of  nine-pence  in  the  pound  be  made,  which 
having  been  seconded  by  Robert  Monk,  a  parish- 
ioner, the  said  original  proposition,  and  the  said 
Joseph  Dixon's  amendment  were,  upon  a  show  of 
hands,  respectively  negatived,  and  the  amendment 
of  the  said  Wm.  Stock  carried  ;  whereupon  the  said 
Joseph  Dixon  demanded  a  poll,  which  was  taken, 
and  upon  the  close  thereof,  the  amendment  of  the 
said  Wm.  Stock  was  carried,  &c. 

Third,  That  a  rate  of  sixpence  in  the  pound,  as 
proposed  by  the  said  Churchwardens,  will  produce 
the  sum  of  one  hundred  pounds  and  upwards;  and 
that  the  said  amendment,  proposing  a  rate  of  nine- 
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I8S9.      peace  in  the  pound,  was  made  without  any  fresh 


TbuhttTrbm.  statement  or  estimate,  and  that  such  augmented 

_.        rate  was  and  is  excessive  and  illegal,  &c. 

*a  ™  Fourth  (a),  That  the  said  rate  or  assessment  of 

^J;2      nine-pence  in  the  pound  is  not  a  fair  and  equal  as- 

.   ^"<»^-      sessment  upon  all  occupiers  of  landsj  tenements^  or 

premises  in  the  said  parish,  in  respect  of  the  lands^ 

tenements^  or  premises  so  occupied  or  held,  used  or 

enjoyed  by  the  several  rate  payers  then  in  the  parish  ; 

for  the  party  proponent  doth  allege  and  propound^ 

that  three  several  messuages  and  gardens  annexed 

thereto  in  the  said  parish  are  not  assesed  in  the  said 

rale,  hut  the  same,  and  the  names  of  the  occupiers 

thereof  are  altogether   omitted  therein,  and  that 

such  several  messuages  and  gardens  respectively  are 

assessed  to  the  poor  rate  of  the  said  parish. 

That  the  said  rate  or  assessment  is  made  without 
a  specification  of  the  different  tenements,  lands  and 
premises  in  respect  of  which  the  occupiers  thereof 
are  liable  to  such  rate  or  assessment,  and  that  {the 
rateable  value  in  respect  of  a  church-rate  for  the 
said  parish  is  in  some  instances  more  and  in  others 
less  than  the  proper  rateable  value — these  words 
were  struck  out,  agreeably  to  the  directions  of  the 
Court,  and  the  following  were  inserted :)  in  conse- 
quence of  such  omission  or  want  of  specification, 
the  several  rate-payers  of  the  said  parish  are  not 
informed  for  or  in  respect  of  what  property  they 
are  severally  rated  at  or  assessed. 

The  fifth,  in  supply  of  proof,  referred  to  the 
original  rate,  and   also  annexed  two  exhibits,  C 


Ca)  Those  words  of  this  tfrticle  which  are  in  UdUcs  were  rejected  by 
the  Court. 
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and  D,  and  pleaded  C  to  contain  the  names  of  the      1889. 
persons  and  value  of  the  properties  held  by  them  TmiTTTn 
in  the  said  parish,  and  wholly  omitted  in  the  said         ^ 
church-rate;  and  D  to  be  a  true  copy  of  several 
parts  of  such  rate  in  which  the  inequalities  of  assess- 
ment appear  as  pleaded  in    the   fourth   Article. 
These  exhibits  were  as  follows  (a)  : 

(C)  Names  of  occnpien  and  deacriptions  of  property  held  by  them 
and  omitted  in  church-rate  book  for  church-rate  of  7th  Feb.  1839> 
at  Stabbing,  in  Essex. 


Oeeupwr, 


Chopping,  Sam.,  Senr.   \ 
Choppiogi  John  \ 

Nichollfl,  Zftchariah        < 


De$eripHon  cf  ProptrUf, 


Cottage  and  Gardens  at  Bran 
End 

Cottage  and  Gaidan  in  BiliU 
Lane 

Cottage  and  Garden  in  Brain- 
tree  Road 


Value 
per  annum. 


£,  t.  d. 

3  0  0 

2  12  0 

5  4  0 


(D)    Names  of  occupiers  and  descriptions  of  property  held  by  them 
and  unequally  assessed. 


1                 Occupier, 

• 

AteesemerU, 

Amount  of 
RaU. 

Chopping,  Samuel 
Dixon,  Joseph 
Erith,  Waiiam 
Crow,  James 

£.    e.     d, 

73    15    0 

152   15    0 

123     0    0 

4    15    0 

£.    e     d, 
2    15    3f 
5    14    2i 
4    12    3 
0     3    6f 

^{Uams  opposed  the  allegation.  He' contended, 
that  in  order  to  invalidate  a  church-rate,  it  is  not 
sufficient  to  shew  that  it  exceeds  the  estimate  of 
the  Churchwardens ;  and  with  regard  to  the 
omissions,  that  they  were  of  trifling  amount,  and 
would  not  affect  the  validity  of  the  rate. 


Smxtb 
and 

WlLUi 

dfstnit 
Doroii. 


(a)  The  exhibits  C  and  D  were  struck  out  of  the  Allegation  as  re- 
formed. 
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1839.  Haggard^  in  support  of  the  allegation. 

Trinity  Term. 
July  5th. 

—  Judgment. 

Smitb  t\        t 

and  Dr.  Lushington. 

^af^  The  foundation  of  the  legality  of  a  church-rate 

Dixon.  ;  jg^  ^\^^i  (.jjg  mouey  is  uecessary  for  sustaining  the 

In  a  suit  for  fabric  of  the  church,  for  repairs,  and  for  such  ex- 

rabtracdonof  .  .  ii  i        i  j 

a  church-rate  ,  pcuses  as  are  indispensable  to  the  decent  and  proper 
in  the  pound.  ;  performance  of  divme  worship;  and  pnma  jaciej 
pi^^ha^  ^^^  Churchwardens  should,  in  the  first  instance, 
the  church-      producc  an  estimate  of  the  sum  required  for  these 

wardens  having   *  * 

produced  an  purposcs,  as  they  are  not  to  advance  the  money 
required  a  rate  themscIves.  I  do  uot  mean  to  lay  it  down,  that  if 
tiie*]^nr"*  Churchwardens,  under  peculiar  circumstances,  pro- 
have^bren*'^  [  posc  a  rate  which  is  utterly  inadequate,  the  parish 
sufficient  to     '  jg  bouud  bv  their  estimate  :  but  I  merely  say  that, 

meet  all  neces-         ^  /  /  . 

oary demands,   prima  fade,  thcv  ouffht,  in  the  first  instance,  to 

and  that  the       -^  /  '  ^  7      '        t  n  i  •        i  • 

rate  of  nine-  State  the  amouut  required.     1  am  confirmed  in  this 

pound,"which  Opinion  by  a  case  in  the  Court  of  Queen's  Bench, 

S^°aTe*wL  where  that  Court,  being  called  upon  to  compel  the 

moved  as  an  making:  of  a  church-ratc,  held  it  to  be  a  sufficient 

amendment,  ° 

and  carried,      rctum  to  the  mandamus,  that  the  Churchwardens 

andwasezces-    i      i        ^         i       '  ,  •  ,    x 

8ive,---admitted  naci  rctuscd  to  producc  an  estimate  (a). 
^wMawlJlr  ''^he  Churchwardens  then  having  produced  an 
to  such  suit,  estimate,  which  I  consider  to  have  been  a  correct 
proceeding,  I  must  presume  that  they  included  in 
the  estimate  (as  it  was  their  duty  to  do),  all  the 
legal  demands  that  would  be  made  upon  them,  and 
that  there  were  no  other  expenses  likely  to  be  in- 
curred, for  which  a  rate  would  be  required.  Looking 
to  the  circumstances  stated  in  the  plea,  I  must  be- 
lieve, till  the  contrary  be  shewn,  that  a  rate  of  six- 
pence in  the  pound  Vould  have  been  sufficient  for 

(a)  10  Ad.  &  Ell.  p.  730. 
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the  expenses  included  in  the  estimate,  and  that  a       1839. 
rate  of  nine-pence  is  excessive  ;  and  a  rate,  which  TbinityTerm. 
is  palpably  and  clearly  excessive,  is  illegal,  and        — * 
cannot  be  enforced  by  this  Court.     The  legality  o(  1       JT™ 
a  church-rate  depending  upon  its  necessity,  for  the       ^^^ 
purposes  I  have  mentioned,  if  the  Court  should       ^«®*'' 
sanction  arate  made,  to  an  indefinite  extent,  without 
regard  to  the  estimate  produced,  it  would  be  ac- 
cessory to  an  abuser  which  formerly  crept  into  pa- 
rishes, when  church-rates  were  made  for  covering 
expenses  totally   and   entirely   irrelevant    to    the 
proper  subjects  of   church-rate.      I  consider   the 
objection  to  the  rate,  on  this  ground,  admissible. 

With  respect  to  the  other  objection,  I  think  it  is  An  article  in 

p     M         A         •  1  •        1  ^   ***  allegation, 

an  unfortunate  circumstance,  that,  m  the  present  pleading 
state  of  the  law,  the  Court  is  under  the  necessity  of  smSumount 
either  quashing  a  church-rate,  or  of  supporting  it  JlJ^^^jTOted. 
altogether.  I  should  be  exceedingly  unwilling  to 
quash  a  rate,  on  the  ground  of  an  omission  so  small 
as  this.  Upon  the  present  occasion,  it  is  not 
necessary  to  consider  whether  the  rate  would  be 
vitiated  by  the  omission  of  the  names  of  persons  on 
account  of  their  poverty ;  in  strictness,  the  proper 
course  is  to  assess  all,  and  afterwards  to  excuse  such 
as  are  too  poor  to  pay.  If  indeed  there  was  a  con- 
siderable omission,  which  was  intentional,  1  should 
be  bound  to  quash  the  rate  ;  but  it  has  never  been 
decided  that,  where,  under  peculiar  circumstances, 
which  may  justify  it,  there  has  been  an  omission  to 
rate  for  very  minute  sums,  such  rate  is  illegal.  The 
Article  relating  to  the  omission  of  these  persons  I 
shall,  therefore,  direct  to  be  struck  out. 

With  regard  to  the  other  ground  of  irregularity, 
it  is  not  pleaded  in  a  satisfactory  form  ;  it  is  stated 
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1839.  that  some  occupiers  are  rated  at  more,  and  others 
TsiNirvTuiM.  at  less  than  their  proper  rateable  value, — ^without 

—  '  specifying  who  is  rated  beyond,  and  who  below,  the 
^       proper  value.     If  certain  persons  are  rated  below  the 

^^      proper  value  of  the  property  they  occupy,  it  is  an 

DncoN.  admissible  averment ;  but  it  must  be  distinctlv 
stated  who  are  the  individuals  so  under-rated.  If, 
however,  the  rate  is,  in  other  respects,  right  and 
proper,  it  is  not  a  slight  disparity  between  two 
persons'  assessments  that  would  induce  me  to  over- 
turn the  rate ;  but  if  it  be  clearly  a  partial  assess- 
ment, exposing  one  set  of  persons  to  a  burthen  be- 
yond what  they  ought  to  bear,  in  respect  to  their 
property,  I  shall  be  compelled,  in  justice,  to  quash 
the  rate. 


Aiigiiit7th.  The  admission  of  an  allegation,  on  the  part  of  the 
Churchwardens,  responsive  to  the  preceding  alle- 
gation, came  on  for  debate  this  day.  It  pleaded, 
with  reference  to  the  increase  made  in  the  rate  be- 
yond the  estimate,  that  no  church-rate  had  been 
made  in  the  parish  for  several  years;  that  the 
Churchwardens,  fearful  of  exciting  the  parish,  had 
omitted  a  sum  required  for  the  repair  of  the  church 
bells  (two  of  which  were  cracked  and  useless),  and 
that  the  produce  of  a  rate  of  three-pence  in  the  pound 
had  been  calculated  in  the  vestry  to  be  the  sum  re- 
quisite for  such  repair,  and  that  the  parish  had  been 
assessed  for  church-rate  on  the  poor-rate  assessment. 

Haggard  J  in  opposition  to  the  allegation. 

Addams^  in  support  of  it,  was  stopped  by  the 
Court. 


CONSISTORY   COURT   OF   LONDON.  271 

Judgment.  r  1889. 

Dr.  LuSHINGTON.  AtigiwtTth. 

According  to  what  is  pleaded  in  this  allegation,  sl^ 
I  am  clearly  of  opinion  that  it  is  admissible.  It  wnlxs 
states,  in  answer  to  the  defendant's  allegation,  that,       ^^^ 


cow. 


for  several  years,  whenever  a  rate  has  been  pro-  ^    r — . 
posed,  it  has  been  rejected,  and  that,  on  that  ac*  mamutibr 

*  -  .  *      .1  •  1      subtraction  of 

count,  and  to  prevent  any  excitement  m  the  parish,  church-rate, 
the  Churchwardens  confined  their  estimate  to  the  admUted,  ° 
amount  indispensably  requisite  to  defray  the  un-  ^^'Jfj^*^ 
avoidable  expenses,  and  that  this  was  the  reason  q?««ioii,of 

i^  ^  moe-pence 

why,  in  their  estimate,  they  did  not  include  the  re-  >n  the  pound, 
pair  of  the  bells.  In  the  defendant's  allegation,  no  an  allegation  ' 
reason  is  stated,  which  in  any  degree  accounted  i^'^a^'u^na 
for  the  augmentation  of  the  rate.  It  is  said  that  JS^pJ^^ 
there  was  no  estimate  of  the  expense  of  repairing  ^^^S^J*,^^' 
the  bells ;  but  if  the  rate  shall  turn  out  no  more  soiate  necei- 
than  is  sufficient,  the  want  of  an  estimate  is  not  a  creawdrateof 

J.  .    1     V  •        •  nine-pence  in 

fatal  objection.  the  pound,  wai 

As  to  the  repair  of  bells,  it  is  competent  to  the  ^^^ "J  the 
vestry,  or  a  majority  of  the  vestry,  to  vote  a  rate  j^'W®  ®[j^ 
for  that  purpose.     I  apprehend  that  the  Church-  church  beiu, 

-  -  \  ,  ,  upon  a  calcu- 

wardens  alone  can  apply  a  rate  only  to  expenses  laUon  made  at 
which  are  necessary  for  sustaining  the  structure  of  miued'afa*  ~ 
the  church,  and  for  the   decent  performance   of  Jjf^^n Vf" 
Divine  Service  therein ;   but  the  majority  of  the  ^^^  increased 
vestry  may,  if  they  think  fit,  authorize  a  rate  for  tf«w  that  a 
this  purpose,  and  this  is  a  power  they  have,  in  this  made  upon  the 

•  1  •  same  awets- 

instance,  purported  to  exercise.  mem  u  the 

The  allegation  then  pleads,  with  reference  to  that  ^Sd  SS^  * 
part  of  the  adverse  allegation,  which  states  that  ^^^ 
parties  are  unequally  assessed,  and  that  there  is  a 
want  of  specification  of  the  property,  for  which 
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_  ^.839. parties   are   rated    to   the    church-rate, — that  the 

Auguat  7th.     church-rate  is  made  on  the  same  assessment  as  the 
^w"       poor-rate,  and  that  the  poor-rate  books  are  open  to 
WiLLM       the   inspection   of  the   parishioners  :  so   that  any 
Dixon.       pcrsou  who  cousidcrs  himself  to  be  unequally  as- 
sessed,  may  ascertain  the  fact  by  inspecting  the 
poor-rate  books.     As  an  answer,  in  fact ^  there  can 
be  no  doubt  that  what  is  here  pleaded  is  an  answer  ; 
for  if  any  parishioner  has  an  opportunity  of  referring 
to  the  poor-rate  books,  it  cannot  be  said  that  he  has 
no  means  of  ascertaining  whether  he  is  rightly  as- 
sessed or  not.     But  a  question  of  law  arises,  whether 
or  not  a  church-rate  made  on  an  assessment  for  a 
poor-rate  is  valid  in  point  of  form  ;  whether  an  as- 
sessment must  be  drawn  out  for  that  specific  pur- 
pose.    I   have  no  authority  for  that   proposition. 
Undoubtedly,  where  the  assessment  for  a  church- 
rate  differs  from  that  for  the  poor-rate,  or  where 
the  parties  have  no  opportunity  of  ascertaining  that 
it  is  a  just  and  equal  rate,  that  mode  would  be  ob- 
jectionable ;  but  here  these  objections  do  not  apply. 
With  one  exception,  namely,  that  of  tithes,  which 
are  assessable  to  the  poor  and  not  to  a  church-rate, 
the  assessments  are  the  same  for  both  poor-rate  and 
church-rate ;  and  being  so,  does  the  law  require 
the  parish  to  be  put  to  the  expense  of  having  the 
whole  re-written  ?     I  know  of  no  authority  in  law 
for  this  proposition,  and  I  see  none  in  common 
sense.      All   that  is   required  is,   that  every   pa- 
rishioner  should   have  an  opportunity    of  seeing 
whether  the  rate  be  equal  or  not,  and  if  he  has  that 
opportunity,  by  inspecting  the  poor-rate  books,  my 
opinion  is,  that  the  law  is  satisfied. 
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I  am  of  Qpinion  that  this  allegation  contains  an  1889.     • 

answer  to  the  allegation  on  the  other  side,  and  I,  August  7tb. 

therefore,  admit  it.  Smith 

and 

*                                              ,        '  Willis 

No  further  proceedings  were  had  in  this  case,  ^„^*. 
the  defendant  consenting,  to  pay  the  rate  and  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Pechell  v.  Jenkinson. 


1839 


TBiNiry  Term4 
July  15th. 


This  was  a  question  as  to  the  validity  of  a  codicil,  An-iinattested 
without  date,  to  a  will  dated  the  5th  of  June,  1830,  date,  the  de- 
the  testatrix  dying  on  the  20th  of  January,  1839 ;  jl'Tle^!^" 
whether  or  not  the  codicil  was  to  be  considered  with  Srca^'^bg' 
reference  to  the  provisions  of  the  stat.  1  Vict*  c.  26.  anSTthlre  hSn 

The  circumstances  are  fully  stated  in  the  iudsr-  nothing  to  shew 

-    ,       ^  •'  JO      that  the  codicU 

nient  of  the  Court.  was  sieoed 

after  the  Itt  of 
Jan.  1838, 

The  Queen's  Adtocate  and  PhilUmare,  in  support  T  v^^^e' 

of  the  codicil.  came  into  ope- 


raUon. 


Haggard  and  Harding^  contra. 

Judgment. 
Sir  Herbert  Jenner. 
This  is  a  question  as  to  the  validity  of  a  codicil . 
to  the  willi^f  Mrs.  Sarah  Pechell,  of  Berkhamp- 
stead,  who  died  in  January,  in  the  present  year, 

VOL.  II.  T 
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1889.      leaving  a  will  and  eleven  codicils,  including  that 


TrinittTkiim.  propounded. 

July^Sth.  ^J^^         ^.JJ*       J^^^^g        ^^^         gg^J^         J^^^^         jggjj^  .^        ^^^^ 

^tf^lwt'      tl^®  residue  of  her  personal  estate  and  the  produce 
Jbnkimmn.    Qf  ijgj.  j,g|^i  estate  to  her  three  sons,  Samuel  G. 

Pechell,  Augustus  Pechell,  and  the  Rev.  H.  R. 
Pechell,  and  appoints  them  executors. 

The  codicil  in  question  is  without  date  and  unat- 
tested ;  it  is  in  the  deceased's  own  handwriting,  and 
is  written  on  the  third  side  of  the  sheet  which  con- 
tains the  will.     It  is  in  these  words  : — 

**  In  order  to  prevent  any  doubts  that  might 
arise  as  to  the  true  intent  and  meaning  of  the  resi- 
duary clause  in  my  will,  I  declare  it  to  be,  and  I 
give  and  dispose  of  all  monies,  stock,  and  secu- 
rities for  monies,  and  all  property  and  effects  what- 
soever possessed  by  me,  or  to  which  I  am  entitled, 
and  also  all  monies,  stocks,  and  securities  whereof 
I  am  entitled  to  dispose  in  virtue  of  any  power  or 
discretion  under  the  will  of  my  late  dear  husband, 
or  any  codicil  thereto ;  or  under  the  will  of  my  son, 
Paul  William,  and  which  are  not  respectively  other- 
wise by  me  specifically  disposed  of,  to  and  for  the 
benefit  of  my  three  sons  in  such  manner  as  in  the 
said  residuary  clause  is  mentioned." 

*^  Sarah  Pechbll.'' 

This  codicil  is  opposed  by  Mrs.  Jenkinson,  wife 
of  the  Bishop  of  St.  Davids,  one  of  the  daughters 
of  the  deceased,  asserting  herself  to  be  interested  in 
certain  estate  and  effects  over  which  the  deceased 
had  a  power  of  disposal,  and  that  such  interest  is 
prejudiced  by  the  said  codicil.  It  has  been  pro- 
pounded in  an  allegation  given  on  behalf  of  the 
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executors  to  which  the  aoswers  of  Mrs.  Jenkinson       18S9. 
have  been  taken,  and  the  case  now  comes  before  TbinityTeem. 

Jiilyl5th* 

the  Court  to  be  heard  on  those  answers  only,  no        — 
witnesses  having  been  examined.    The  capacity  and       ^^ 


handwriting  of  the  testatrix  have  been  admitted, 
and  the  question  is,  simply,  whether  the  codicil 
comes  under  the  operation  of  the  statute  1  Vict, 
c.  26  or  not  ?  It  being  contended  for  the  executors 
on  the  one  hand  that  the  presumption  is  in  favour 
of  the  codicil  being  written  before  the  1st  of  Ja-  • 
nuary,  1838,  when  that  act  came  into  operation, 
and  that  it  lies  on  the  other  side  to  shew  that  it  was 
written  after  that  time ;  while  for  Mrs.  Jenkinson, 
it  is  contended,  that  the  burthen  of  proof  lies  on  the 
executors,  who  ought  to  prove  the  codicil  to  have 
been  written  before  the  act  came  into  operation. 
Looking  to  the  will  and  codicil,  and  the  admissions 
of  the  party  as  to  capadity  and  handwriting,  I  cannot 
doubt  the  intention  of  the  testatrix  that  the  paper 
should  operate  as  a  codicil.  The  Court  being  satis- 
fied of  this  intention,  cannot  enter  into  the  consi- 
deration urged  on  behalf  of  Mrs.  Jenkinson,  whe- 
ther the  deceased  fully  knew  and  understood  its 
legal  construction  or  operation.  The  only  question 
for  the  Court  to  determine,  is,  whether  the  paper  is 
entitled  to  probate  as  part  of  the  will.  Of  the 
several  codicils  before  the  Court,  three  appear  to 
have  been  executed  and  attested  in  the  presence  of 
two  witnesses,  and  these  three  appear  to  have  been 
codicils  to  a  former  will ;  the  latest  date  appearing 
on  the  face  of  any  of  the  papers  is  1837,  which 
appears  together  with  the  deceased's  signature  in 
the  margin  of  the  codicils  No.  4,  and  No.  10,  oppo- 
site to  certain  cancellations. 

T  2 


JftNUlOOlf. 


276  CASES   DETERMINBD   IN   THE 

^^9'  Under  the  old   law  it  is  admitted  the  codicil 

TrikityTbbm.  would  be  good.  M^hat  then  is  the  legal  presump- 
^iL  ^  *  tion  in  this  case,  throwing  out  of  consideration  the 
^^ai!^  allegation  and  answers,  for  the  answers  give  no  ma- 
JsNKiHsoH.  terial  assistance?  The  real  question  is,  does  the 
late  act  of  parliament  affect  the  case  or  not  ?  The 
will  is  dated  in  June,  1830;  doubts  were  enter- 
tained when  the  act  first  came  to  be  considered, 
whether  alterations  made  after  the  Ist  of  January, 
1838,  in  a  will  bearing  date  prior  to  1838,  were 
not,  under  the  34th  section,  exempted  from  the  ope- 
ration of  the  act ;  but  the  Court  was  of  opinion, 
after  discussion  of  the  point,  and  seeing  what  ano- 
malies must  arise  out  of  such  a  construction,  that 
such  could  not  have  been  the  intention  of  the  legis- 
.  lature,  and  that  the  object  of  the  34th  section  was 
to  protect  wills  made  between  the  3rd  of  July,  1837, 
the  time  of  passing  the  act,  and  the  1st  of  January, 
1838,  when  it  came  into  operation.  Is  the  Court 
to  hold  that,  because  a  paper  is  without  date,  it  was 
written  after  the  1st  of  January,  1838,  and  conse- 
quently, being  unattested,  is  to  fall  under  the  new 
law  ?  Is  not  the  Court  rather  to  be  astute  in  finding 
means  to  carry  into  effect  the  intentions  of  a  tes- 
tator? 

I  am  of  opinion  that  where  a  case  is  bare  of  cir- 
cumstances like  the  present,  and  the  deceased  was 
as  likely  to  do  what  she  has  done,  before  as  after 
the  Ist  of  January,  1838,  the  presumption  should 
rather  be  that  it  was  done  before  that  time.  There 
is  nothing  here  to  lead  to  a  contrary  conclusion ; 
every  person  is  presumed  to  know  the  law,  and 
where  a  codicil  is  written  without  date,  but  signed 
by  the  deceased,  the  Court  would,  in  the  absence  of 


' 
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circamstances,  tending  to  a  contrary  conclusion,  be       *^^' 
bound  to  presume  that  it  had  been  executed  ac-  '^"j'J^^^J^*"- 

cording  to  the  law  as  it  stood  at  the  time  it  was        

written.  Its  being  written  on  part  of  the  same  agaimt 
paper  with  the  will  is  a  strong  presumption  in  its  ■^"'™~''- 
favour.  I  agree  too,  in  the  observation  of  counsel, 
that  the  admission  in  the  answers  of  the  codicil 
having  been  transcribed  from  a  draft  affords  a  pre- 
sumption that  the  draft  was  prepared  by  a  profes- 
sional man,  and  that  it  was  given  to  and  tran- 
scribed by  the  deceased  before  the  passing  of  the 
act,  because,  if  given  after  the  act  was  passed,  the 
deceased  would  have  been  instructed  that  it  was 
necessary  to  execute  it,  and  that  she  would  have 
executed  it  in  the  presence  of  two  witnesses. 

In  this  case,  I  am  of  opinion  that  the  codicil  is  . 
entitled  to  probate. 


ViESCA  (by  his  Attorney)  v.  D'Aramburu. 


On  Petition. 

1889. 


The  deceased,  Don  Domingo  de  Aramburu,  a  Michaelmas 

Spaniard,  died    at  Cadiz,  3rd  September,   1835,  Nov.^etb. 

leaving  considerable  property  in  the  hands  of  his  ^°^  Seasion. 

bankers  at  Paris,  and  10,000/.  in  England,  in  the  ^he  dccwBed. 

custody  of  Mr.  Campbell,  a  merchant  in  London.  died^domicUed 


On  the  13th  October,  1835,  Don  Augel  D'Aram-  i^vm^**' 

10,000(.  in  thb 
country : 
pending  a  Bait  in  the  Court  at  Cadiz,  as  to  the  validity  of  one  of  two  wills  of  the  deceased,  a 
judicial  administiator  was  appointed,  with  a  power  to  pay  to  the  heirs  of  the  sister  of  the 
deceased  a  moiety  of  his  property,  to  which  they  would  be  entitled  in  any  event.  The  Court, 
carrying  out  the  decree  of  tne  Court  at  Cadii,  granted  administration  to  the  attorney  of  the 
judicial  administrator  limited  to  receiving  the  10,000^.  in  this  country. 
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1889,      buru,  the  son  of  the  deceased's  brother,  set  up  or 


MicHABLMAs  propouuded  in  the  Civil  Court  of  First  Instance  at 

Nov.  16th.     Cadiz,  a  will  of  the  deceased,  dated  29th  December, 

2o(ije«ion.    jg^^^  j^^  opposition  to  another  will,  dated   12th 

^a^      June,    1829,   propounded   by    Donna   Rafaela  de 
d'Abamburo.  Aramburu,  the  deceased's  sister.     By  the  will  of 
1814,  the  brother  and  sister  of  the  deceased  were 
made  residuary  legatees  of  nearly  the  whole  pro- 
perty, and  in  the  event  of  one  dying,  in  the  life- 
time of  the  testator,  the  child  or  children  of  the 
deceased  legatee  were  substituted.     By  the  will  of 
1829,  the  property  was  left  to  the  sister  only  (the 
brother  being  dead),  and  in  the  event  of  her  death, 
to  her  child  or  children.     She  survived  the  testator. 
Pending  the  suit  at  Cadiz,  on  the  .8th  February, 
1B38,  Don  Jose  de  la  Viesca  was  appointed  judicial 
administrator,  or  administrator  pendente  litey  with 
authority  to  collect  the  funds,  but  without  power  to 
dispose  of  any  part  of  them.     On  the  12th  April, 
1838,  the  sister  died,  and  the  children  took  up  the 
suit,  which  was  still  pending.     Under  the  circum- 
stances of  the  case,  by  virtuex)f  the  law  of  Spain,  the 
Court  of  Cadiz  made  this  provisional  order — ^that, 
as  the  heirs  of  the  sister  were  entitled  to  a  moiety 
of  the  property,  after  deducting  a  legacy,  (left  in 
both  wills)  of  two  thousand  dollars,  at  all  events, 
the  estate  should  be  divided  into  moieties,  whereof 
one  should  be  paid  over  absolutely  to  the  heirs  of 
the  sister,  and  the  other  should  remain  in  deposit 
till  the  termination  of  the  suit,  the  judicial  adminis- 
trator, Don  Jose  de  la  Viesca,  being  re-appointed 
(on  the  16th  October,  1838),  with  extended  powers, 
to  carry  the  order  into  effect ;.  letters  exhortatory 
^  being  directed  to  France  and  England,by  the  Court 
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ViESCA 

agmmt 


of  Cadiz,  for  the  purpose  of  enabling  Don  Jose  de 
la  Yiesca  to  receive  the  funds  in  those  countries. 
From  this  order,  Don  Augel  de  D'Aramburu,  the 
other  party,  appealed  to  a  Court  of  Review,  which 
affirmed  the  order  and  condemned  the  Appellant  in 
the  costs,  and  he  thereupon  appointed  Don  Jos^  de  la  d'Aramotrv 
Yiesca  his  agent  in  England,  to  subduct  the  caveat 
which  had  been  entered  against  the  grant  of  adminis- 
tration here.  Don  Jose  de  la  Yiesca  substituted  Sir 
John  Lubbock,  as  his  agent  for  this  purpose,  and 
to  take  the  grant  of  administration  decreed  by  the 
Court  at  Cadiz.  In  opposition  to  this,  it  was  set 
up,  that  the  appointment  of  Don  Jos^  de  la  Yiesca^ 
as  the  agent  of  Don  Augel  de  Aramburu,  to  with- 
draw the  caveat,  was  compulsory, — that  it  was  done 
by  the  Court  at  Cadiz,  and  that  administration 
ought  not  to  issue. 


Addamsj  in  support  of  the  application.  The 
Court  has  no  jurisdiction,  except  over  the  sum  of 
money  in  the  hands  of  Mr.  Campbell,  with  refer- 
ence to  which,  it  will  defer  to  the*  foreign  law  ;  and 
the  foreign  Court  having  decided  that  Don  Jose  de 
la  Yiesca  is  entitled  to  the  administration,  this  Court 
will  grant  letters  of  administration  of  this  property 
to  Sir  John  Lubbock,  his  attorney,  limited  as 
prayed. 


Hdggardj  in  opposition  to  the  grant.  It  is  said, 
this  question  depends  altogether  upon  foreign  law, 
and  that  where  there  is  a  sentence  of  a  foreign 
Court  of  competent  jurisdiction,  it  is  binding  upon 
this  Court  But  the  order  of  the  Court  of  Cadiz 
is  interlocutory  only ;  it  is  a  direction  pending  the 


VincA 
agtiintt 
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^839,      proceedings,  and  is  not  to  have  the  force  and  eflfect 
MicHASLKit   of  a  regular  definitive  sentence.     When  the  Courts 

TsKM  • 

Nov.  16th.    of  Spain  have  decided  between  the  will  of  1814  and 
2ndSe8eioa.    ^j^^^  ^f  jggg^  j  ^^^.^  ^j^^^  ^^^j^  judgment  wiU  be 

binding  upon  this  Court ;  but  where  there  are 
D'Arambubu.  matters  still  pending  between  the  two  parties,  and 
the  case  is  not  res  adjvdicata^  it  is  not  the  practice 
of  this  Court  to  grant  such  an  administration, 
without  any  necessity  being  stated  for  it. 

Judgment. 
Sir  Herbert  Jenner. 
The  adminstration  which  has  been  granted  by  the 
Court  in  Spain,  with  the  consent  of  Don  Augel 
D' Aramburu  (except  that  he  desired  another  sort  of 
security),  appears  to  be  highly  convenient,  and  for 
the  benefit  of  all  parties.  The  main  question,  as 
to  which  of  the  two  wills  is  valid,  is  still  pending 
in  the  foreign  Court ;  but  the  Court  of  Cadiz,  con- 
firmed by  the  superior  Court,  on  appeal,  was  of 
opinion  that  it  will  be  for  the  benefit  of  the  party 
who  shall  be  eventually  entitled  to  the  property, 
that  it  should  be  secured  in  the  hands  of  the  judicial 
administrator.  I  do  not  know  that  this  order  is 
absolutely  binding  upon  this  Court ;  but  if  it  be 
discretionary,  the  Court  would  be  inclined  to  follow 
the  decision  of  the  tribunal  to  which  all  the  parties 
are  subject,  and  which  ought  to  have  that  which  is 
incidental  to  the  cause,  namely,  the  care  and  se- 
curity of  the  property.  The  Court  has  no  hesita- 
tion in  decreeing  administration  to  Don  Jose  de  la 
Viesca  (represented  by  his  attorney),  the  judicial 
administrator  appointed  by  the  Court  of  Spain, 
subject  to  the  limitations  contained  in  the  petition. 
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LocKwooD  against  Lockwood. 


18S9. 


This  was  a  suit  for  divorce,  by  reason  of  cruelty,    ^^m^ 
brought  by  Lady  Julia  Lockwood  against  Robert   ^Ssdri^ 
Manners  Lockwood,  Esq.,  her  husband.     The  par*       — : 
ties  were  married,  in  1821,  at  Rome,  and  cohabited,  rotMnof 
principally  abroad,  till  October  1834,  when  they  ^omJI^, 
finally  separated,     The  charges  of  .cruelty  were  de-  {^i^TlfffiSnt, 
tailed  in  various  articles  of  the  libel,  the  substance  »ia<w«i»  »  ^ 

'  Mveial  of  the 

of  which  is  stated  in  the  judgment  v^ciw  in  the 

On  the  first  session  of  Michaelmas  Term,  1838,  a  failure  of 
an  objection  was  raised  on  the  part  of  the  husband,  ^he  children 
to  the  examination  oftwoof  the  children,  a  daughter  briM^omSl 
and  son,  issue  of  the  marriage,  as  witnesses  for  the  tent  witncaaes, 

'  PI  ,         the  Court  can- 

wife,  to  prove  an  act  of  cruelty  towards  the  wife,  not  prevent 
and  the  beating  of  one  of  the  children  in  her  pre-  tion!  ^ 
sence.      The    objection  was    supported    on   these 
grounds: — the  tender  age  of  the  children  at  the 
date  of  the  transaction  (the  eldest  having  been  only 
ten  years  old)  ;  that  the  occurrence  was  alleged  to    • 
have  happened  four  or  five  years  back;  that  the 
children  were  in.  the  custody  and  under  the  tuition 
of  their  mother,  and  that  the  Court  had  a  discretion 
to  forbid  their  examination.     On  the  other  hand, 
it  was  contended,  that  the  children  were  competent 
witnesses,  and  that,  if  the  party  desired  their  evi- 
dence, the  Court  had  no  discretion,  and  must  allow 
them  to  be  examined. 
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1839. 

MlGHABLMlS 

Term, 

Nov.  19th. 

2nd  Session. 

LocswooD 

againtt 
LocKwoon. 


< 

Dr.  Lushington. — ^The  Court  has  no  discretion 
to  prevent  the  examination  of  competent  witnesses, 
and  it  is  not  contended  that  children  are  not  legal 
and  competent  witnesses  for  or  against  Yather  or 
mother.  If  the  wife  calls  for  their  evidence, 
they  must  be  examined,  though,  at  the  same  time, 
it  is  a  measure,  which,  if  possible,  ought  .to  be 
avoided. 


The  main  cause  was  argued  in  Trinity  Term, 
1839. 

The  Queen^s  Advocate  and  Haggard  for  the  wife. 


PhUlifnare  and  Addams  for  the  husband,  con- 
tended, that  the  facts  proved  in  evidence,  which  fell 
short  of  the  plea,  did  not  amount  to  legal  scBvitia. 

Judgment. 
Dr.  Lushington, 

I  esteemed  it  due  to  the  importance  of  this  case, 
and  necessary  also,  from  the  nature  of  the  suit,  and 
the  kind  of  evidence  with  which  it  was  instructed, 
carefully  to  deliberate  upon  the  whole  papers,  be- 
fore I  finally  made  up  my  mind.  I  conceived  that 
it  was  not  a  proper  case  to  be  disposed  of  on  first 
impressions^  however  strong :  the  whole  evidence 
requires  strict  examination. 

The  suit  is  brought  by  Lady  Julia  Lockwood,  for 
a  separation  by  reason  of  Mr.  Lockwood's  alleged 
cruelty.  As  to  what  does  or  does  not  constitute 
cruelty,  the  decisions  of  my  predecessors  in  this 
Court  and  the  Court  of  Arches,  leave  no  room  for 
further  discussion;  the  only  question  which  can 


CONSISTORY   COURT   OF   LONDON, 


^83 


arise  is,  whether  the  facts  established  in  any  new 
case  come  within  the  limits  already  prescribed  by 
precedent.  It  is  quite  needless  to  refer,  in  detail, 
to  authorifies  so  well  known  and  acknowledged  ; 
all  that  is  necessary  to  state,  may  be  said  in  a  very 
few  words :  ^'  There  must  be  either  actual  violencei 
committed,  attended  with  danger  to  life,  limb,  or' 
health ;  or  there  must  be  a  reasoQablejipprehension  j 
of  such  violence/'  This  I  apprehend  to  be  the' 
substance  of  the  doctrine  laid  down  in  Evans  v. 
Evans  (a)^  cited  in  the  argument  in  this  case,  and 
in  other  subsequent  cases.  In  applying  this  doc- 
trine, difBculties  of  two  kinds  may  arise :  first, 
whether  the  charges  preferred,  amount  per  se  to 
legal  cruelty ;  no  such  difficulty  attends  this  case, 
for  that  some  of  the  Articles  in  the  libel  detail 
charges  of  legal  cruelty,  is  beyond  all  doubt.  The 
more  usual  difficulty,  and  that  which  attends  this 
case,  is,  whether  the  charges  be  substai^tiated  by 
adequate  evidence,  and  that,  of  necessity,  entails 
the  duty  of  considering,  not  merely  what  has  been 
sworn,  but  how  far  that  evidence  is  to  be  credited, 
and  in  what  respects  it  is  contradicted. 

I  now  proceed  to  consider  the  Articles  of  the 
libel,  and  the  proof  in  support  of  them. 

With  regard  to  the  Third  Article,  charging  Mr. 
Lockwood  with  misconduct  to  procure  Lady  Julia's 
money,  there  is  no  proof. 

The  Fourth  Article  charges  Mr.  Lockwood  with 
cruelty  in  1827.  In  September  in  that  year,  it  is 
alleged  that  Lady  Julia  being  in  Paris,  was  in  a 
very  debilitated  state  of  health  in  consequence  of  a 
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miscarriage,  and  that  it  was  deemed  necessary  that 
she  should  occupy  a  bed  separate  from  her  husband ; 
that,  at  such  time,  he  forced  himself  iAto  her  bed 
and  struck  her.  The  two  witnesses  examined  on 
this  Article,  are  Sir  R.  Ghermside  and  Jane  Susan 
Pethoud;  but  their  evidence  so  entirely  fails  to 
substantiate  the  charge,  that  I  may  at  once  dismiss 
this  part  of  the  case  from  further  consideration. 

The  Fifth  Article  charges  that,  during  the  resi- 
dence of  the  parties  in  the  Champs  Elysees,  which 
commencing  in  1827,  lasted  (I  conceive)  for  four 
years,  in  June  1829,  Lady  Julia  was  taken  ill,  and 
a  miscarriage  approaching,  Mr.Lockwood  compelled 
her  to  leave  her  bed,  and  go  into  another  room, 
whereby  her  life  was  endangered.  Now  this 
Article  is  wholly  without  proof  as  to  any  part  of  it 
which  can  affect  Mr.  Lockwood. 

The  Sixth  Article  relates  to  occurrences  in  1831, 

whilst  the  parties  were  ]resident  in  the  Hotel  de 

Castries.      It   charges  general    illtreatment,  and 

Lady  Julia's  declarations  and  complaints  to  her 

maid.  It  is  admitted  that  this  Article  is  without 
proof. 

The  Seventh  Article  also  relates  to  transactions 

said  to  have  occurred  at  the  Hotel  de  Castries.     It 

pleads  that  Mr.  Lock  and  his  family  also  resided 

there,  and  that  he  used  to  allow  Lady  Julia  and  her 

children  to  occupy  his  rooms  during  the  day  time. 

It  pleads  that  one^  day  Lady  Julia  being  about  to 

dine  with  Mr.    Lock,    Mr.  Lockwood  seized  her 

roughly  by  the  arm,  and  swore  she  should  not  sit 

down ;  that  she  was  in  a  very  weak  state  of  health ; 

that  Mr.  and  Mrs.  Lock  interfered  for  her  protection, 

and  that  that  night  he  kicked  her  out  of  bed. 
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The  first  witness  examined  on  this  Article  is  Mr.       1839. 
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Lock.     His  examination  took  place  in  1 838 ,  seven   Miohaklmm 
years  after  the  iact  is  said  to  have  occurred,  and  at         "^' 
the  time  of  his  examination  he  was  seventy  years  of 
age.     It  is  not  rationally  to  be  expected  that,  uAder 
these  circumstances,  he  should  be  able  to  depose 
with  very  minute  accuracy.     Both  the  description 
of  the  facts  to  which  he  was  examined,  and  the 
interval  of  time  between  their  occurrence  and  his 
examination,  and  his  age,  render  precision  very  im 
probable.     He  appears  to  be  a  witness  deserving 
of  credit,  from  his  situation  in  life,  and,  so  far  as 
appears  from  his  evidence,  deposing  with  a  desire  to 
speak  the  truth  and  no  more.    The  substance  of 
Mr.  Lock's  evidence  is,  that  Mr.  Lockwood  was  in 
a  very  violent  passion,  ^'almost  blind  with  rage,'' 
are  his  words ;  he  does  not  depose  to  the  use  of 
force  or  any  threat  of  force.     On  the  fourth  Interro- 
gatory, Mr.  Lock  expresses  his  belief,  but  it  is  his 
belief  only,  that  Mr.  Lockwood  was  prepared  to 
have  dragged  her  out  of  the  room  if  she  had  not 
clung  to  the  witness ;  and  he  adds,  that  after  dinner; 
he  '' thought  the  matter  forgotten.'' 

The  next  witness  is  Mrs.  Lock.  Now  her  state- 
ment varies  in  many  particulars  from  her  husband's. 
She  states  that  L^dy  Julia  first  came  into  her 
apartment,  much  alarmed  lest  Mr.  Lockwood 
should  follow  her ;  that  she  went  through  and  con- 
cealed herself  in  another  room ;  that  she  (Mrs.  Lock) 
locked  the  door,  and  reftised  to  let  Mr.  Lockwood 
in,  at  first,  upon  his  arrival ;  at  last  she  did ;  that 
he  shewed  very  great  violence,  and  broke  open  two 
of  her  doors.  This  went  on  till  towards  dinner, 
when  Lady  Julia  came  in  and  begged  protection  of 
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Mr.  and  Mrs.  Lock;  that  Mr.  Lockwood,  in  a 
violent  passion^  seized  her  arm,  saying,  **  you  come 
up  stairs  with  me  !*'  That  Mr.  Lock  interfered,  but 
Mr.  Lockwood's  rage  was  such,  that  he  attempted 
to  drag  her  to  the  door,  and  with  oaths  declared  she 
should  not  sit  down  to  dinner  with  them ;  that  the 
fury  of  Mr.  Lockwood  was  such,  and  the  terror 
of  Lady  Julia  so  great,  that  she  became  apprehensive 
of  serious  consequences  if  she  were  left  alone  with 
him. 

The  only  other  witness  examined  on  this  Article 
is  the  witness  Pethoud ;  but  I  doubt  if  her  testi- 
mony can  be  brought  to  apply  to  it.  It  is  true 
that  on  this  occasion  Mr.  Lock  does  not  speak  to  so 
many  circumstances,  nor  so  strongly,  as  Mrs.  Lock, 
but  I  think  this  is  explained  in  some  degree  by 
my  previous  observations.  Mrs.  Lock  is  much  the 
younger  person  (she  was  only  fifty -seven  at  the  time 
of  her  examination),  and  it  is  not  necessary  that  Mr. 
Lock  should  have  been  present  at  the  whole  of  the 
transaction. 

^  The  result  then,  in  my  judgment,  is,  that  the  tes- 
timony of  these  two  witnesses  is  deserving  of  credit, 
and  that  they  do  prove  gross  misconduct  and  violent 
and  unjustifiable  usage  on  that  occasion,  and 
especially  considering  the  state  of  health  of  Lady 
Julia  and  her  sufferings  from  the  Tic  Doloureux,  there 
cannot  be  a  doubt  in  my  mind  that  a  repetition  or  con- 
tinuance of  that  treatment  might  very  seriously 
affect  the  health  of  a  lady  already  the  victim  of  so 
painful  a  disorder. 

It  was  urged  in  argument,  that  the  Court  did 
not  know  the  origin  of  the  quarrel.  This  is  true ; 
but  I  have  not,  therefore,  any  legal  right  to  assume 
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which  would  justify  such  conduct.  m« 

I  must  consider,  therefore,  this  Article  to  some    Not.  idih. 
extent  proved ;  but  how  far  it  will  avail  to  call  on        — 

T  - 

the  Court  to  decree  a  separation,  must  be  for  further       agJ^" 
consideration,  and  depend  upon  all  the  facts  taken    ^^*^^^^^ 
together.     It    must   not  be  forgotten  that,  after 
dinner,  Mr.  Lock  says,  he  thought  the  matter  was  . 
forgotten,  and  that  the  parties  oontinued  to  cohabit  | 
as  before  is  an  admitted  and  indisputable  feet. 

There  is  no  charge  preferred  against  Mr.  Lock- 
wood  of  any  thing  which  occurred  from  this  time 
till  the  Autumn  of  the  year  1832.  The  Eighth 
Article  relates  to  the  transactions  at  Lady  Aid- 
borough's,  in  George  Street,  Hanover  Square ;  and 
it  will  b0  necessary  to  examine  both  the  charge 
and  the  evidence  on  both  sides  with  great  care. 

The  Article  pleads,  first,  harshness  of  behaviour, 
and  that,  on  one  evening,  Mr.  Lockwood  desired 
Lady  Julia  to  go  to  bed  (and  that  this  was  about 
half  past  nine,  appears  from  the  evidence  in  the 
cause) ;  and  on  her  declining  to  do  so,  saying  diat 
Lady  Aldborough  had  company  that  evening,  he 
swore  she  should,  and  with  great  violence  dragged 
her  by  the  arm  and  hair  out  of  the  room  and  up  to 
her  bed-room;  that  Lady  Julia's  maid,^  being 
alarmed^  contrived  to  get  him  out  of  the  room,  and 
to  lock  the  door ;  that  Lady  Julia  went  into  Lady 
Aldborough's  bed-room;  that  Mr.  Lockwood  for- 
cibly entered  therein,  and  with  great  violence 
pulled  her  out ;  that  Mr.  Gore  was  present  when 
Lady  Julia  was  pulled  out  of  the  drawing-room ; 
that  he  expressed  a  strong  opinion  upon  the  subject, 
and   that  Mr.    Lockwood  apologised.      Now,    no 
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ciently  proved  by  the  evidence  in  the  cause,  would 
I  amount  to  an  act  of  cruelty,  within  the  strictest 
{definition  of  law  that  can  be  applied  to  it 

In  the  Responsive  Allegation,  this  charge  is 
met  by  a  general  denial  in  the  Seventh  Article, 
and  by  a  more  specific  denial  in  the  Mighth^  which 
admits  a  dispute  between  the  parties,  and  that  Mr. 
Lock  wood  took  Lady  Julia  up  stairs  to  her  own 
room  and  afterwards  removed  her  from  Lady  Aid- 
borough's  room  to  her  own;  but  it  ascribes  the 
origin  of  this  dispute  to  a  conservation  between 
Lady  Julia  and  Mr.  Gore,  said  to  be  very  o£fensive  ; 
it  denies  all  pulling  by  the  hair,  and  all  violence, 
and  it  denies,  positively,  all  apology  to  Mr.  Gore. 

Now  one  of  the  most  important  witnesses  brought 
forward  in  support  of  this  charge  is  Mr.  Gore,  and 
one  of  the  first  considerations  to  which  I  must  direct 
my  attention  is,  the  degree  of  credit  which  ought 
to  be  given  to  his  evidence.  He  is  the  nephew  of 
Lady  Julia  by  the  half-blood,  and  Mr.  Lock  wood 
alleges  that  there  was  an  unrestricted  familiarity  of 
intercourse  between  them,  which  he  deemed  im- 
proper ;  and  to  substantiate  this  averment,  certain 
letters  from  Mr.  Gore,  addressed  to  Lady  Julia, 
are  annexed,  and  Mr.  Lockwood  pleads  finding  Mr. 
Gore  in  Lady  Julia's  bed-room,  she  being  in  bed, 
and  that  he  strongly  censured  her  thereupon.  Now 
I  think  no  reasonable  doubt  can  be  entertained  of 
Mr.  Gore  being  a  biassed  witness,  I  may  say 
doubly  biassed,  from  his  relationship  to  and  close 
connexion  with  Lady  Julia,  and  from  his  violent 
dislike  to  Mr.  Lockwood,  manifested  by  the  letters 


CONSISTORY    COURT   OF    LONDON. 


289 


and  in  the  evidence :    he  is  a  near  relation   and  a       1839. 


LOCEWOOO 

against 
LocxwooD. 


Strong  partizan.  Nqw  how  should  I  deal  with  such  Micuaelmai 
a  witness  ?  I  apprehend  the  course  I  should  follow  Nov.  i9th. 
has  been  repeatedly  pointed  out  by  a  very  high  au- 
thority on  former  occasions,  where  such  questions 
have  arisen  in  these  Courts.  I  well  recollect  that 
in  the  Prerogative  Court,  in  the  case  of  Constable 
and  Bailey  v.  Tuffnelly  (a)  a  strong  objection  was 
made  to  a  witness  on  this  ground,  and  I  recollect 
the  opinion  expressed  by  Sir  John  Nicholl  to  this 
effect:  that,  in  matters  of  opinion,  such  a  witness] 
was  to  be  distrusted;  in  matters  of  fact,  to  bei 
credited :  the  degree  of  credit  of  course  being 
governed  by  circumstances,  namely,  the  probability 
of  the  transaction,  and  whether  the  evidence  was| 
contradicted  or  not,  and  especially  the  tone  in  t 
which  the  evidence  was  given. 

To  come  then  to  Mr.  Gore's  evidence,  passing 
over  his  description  of  Mr.  Lockwood's  general 
conduct.  He  deposes  in  substance  to  this  effect, 
that  without  any  apparent  cause,  (for  he  distinctly 
denies  any  offensive  conversation  taking  place 
between  him  and  Lady  Julia),  Mr.  Lockwood 
insisted  on  his  wife's  going  to  bed,  and  that  too 
with  oaths ;  that  he  seized  her  by  the  hair  and  the 
arms,  and  carried  her  out  of  the  room ;  that  he  told 
him  his  conduct  was  cowardly  and  ungentleman- 
like;  that  he  afterwards  repeated  similarexpressions, 
and  that  Mr.  Lockwood  burst  into  tears  and 
desired  him  to  say  nothing  about  it,  though  he  did 
not  directly  apologise.  On  the  Third  Interrogatory, 
he  negatives  the  previous  provocation  alleged  in 
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the  Responsive  Allegation,  and  confirms  his  former 
evidence,  stating,  that  he  was  the  only  person 
present.  Now  it  is  abundantly  clear  that,  unless 
this  evidence  be  untrue,  it  cannot  be  called  a  high 
colouring  of  facts,  or  misapprehension  or  misre- 
presentation ;  it  must  be  more ;  it  must  be  a  wilful 
deviation  from  the  truth. 

I   now    then  proceed  to  inquire   whether  this 
evidence  is  corrobated  by  any  other  testimony  in 

the  cause. 

Jane  Pethoud  is  the  principal  witness,  whose 
testimony,  from  her  long  connexion  with  Lady  Julia, 
and  other  circumstances,  must  also  be  narrowly 
watched.  On  the  Eighth  Article,  she  says  she  saw 
Lady  Julia  with  her  hair  undone  and  about  her 
shoulders,  crying  dreadfully,  and  Mr.  Lockwood 
pushing  her  behind  up  stairs ;  she  also  mentions 
Mr.  Gore  being  there  at  this  time,  and  afterwards 
details  some  facts  as  to  Lady  Julia  locking  herself 
in,  and  so  forth,  but  no  act  which  could  come 
within  the  description  of  legal  cruelty.  I  think  it 
clear  that  the  evidence  of  Jane  Pethoud  applies  to 
the  same  transaction  to  which  Mr.  Gore  speaks. 

There  is  a  third  witness,  Thomas  Pickles,  and 
though  there  are  some  discrepancies  in  minor 
points,  (such  as  to  Mr.  Gore's  dining  there,  and  as 
to  Lady  Aid  borough's  being  present),  yet,  looking 
at  the  lapse  of  time  and  the  concurrence  in  more 
important  particulars,  I  do  not  doubt  that  he  is 
speaking  to  one  and  the  same  transaction  :  indeed, 
to  take  it  otherwise  would  rather  strengthen  the 
case  against  Mr.  Lockwood.  He  speaks  of  frequent 
contentions;  of  Mr.  Lockwood  expressing  himself 
in  harsh  terms,  and,  as  to  this  occasion,  he  says  he 
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saw  Mr.  Lock  wood  dragging  Lady  Julia  from  the 
drawing-room  up  stairs !  *^  He  had  hold  of  her  by 
the  arm,  or  rather  by  the  shoulder  ;  he  was  using 
violence  rather  than  otherwise;  her  hair  was  all 
down ;  she  was  crying  violently ;  Mr.  Lockwood 
said,  *  Damn  you,  I  will  make  you  !'  " 

Now,  it  was  observed  in  the  ai^ument,  that  Lady 
Aldborough  has  not  been  examined.  I  see  no 
reason  to  consider  this  as  an  objection  applying  in 
any  degree  to  Lady  Julia.  It  was  competent  to 
Mr.  Lockwood  to  have  examined  her  just  as  it  was 
competent  to  Lady  Julia  to  have  examined  her,  if 
she  thought  fit ;  but  there  is  nothing  in  the  case  to 
shew  that  it  was'  peculiarly  incumbent  on  Lady 
Julia  to  do  so.  Lady  Aldborough  was  not  in  any 
degree  more  a  witness  of  Lady  Julia  than  she  was 
of  Mr.  Lockwood.  Mr.  Lockwood  has  counter- 
pleaded the  Article,  and  it  is  impossible  for  the 
objection  to  be  urged  with  any  fairness,  if  he  had 
an  opportunity  of  examining  Lady  Aldborough, 
and  if  he  declines  to  do  so,  that  he  should  turn 
round  to  Lady  Julia,  and  say,  •*  you  ought  to  have 
examined  this  witness,''  whom  it  was  equally  in  the 
power  of  Mr.  Lockwood  as  of  Lady  Julia  to  ex- 
amine. 

Looking  then  at  the  evidence  of  these  three  wit- 
nesses, I  am  of  opinion  that  the  accounts  of  the 
transaction  given  both  by  Pethoud  and  Pickles, 
very  strongly  corroborate  the  testimony  of  Mr. 
Gore,  and  I  am  necessarily  led  to  the  conclusion 
that  there  was  personal  violence,  attended  with 
great  passion,  and,  as  I  consider,  outrageous  ex- 
pressions, for  such  expressioDS  are  spoken  to,  both 
by  Mr.  Gore  and  by  Pickles ;  the  expression  par- 

XT  2 


1839. 


MiCHASLMAS 

Tbsm. 

Nov.  I9th. 

2nd  Seasioii. 

Lockwood 
againit 

LoOKWOODb 


1 


LOCKWOOD 

againtt 


292  CASES    DETERMIND    IN   TH^ 

1889.  ticularly  spoken  to  by  the  latter  is,  **  Damn  you, 

MicBAELMAB  I  w\l\  w^ke  you  !"  and  Mr.  Gore  states  that  oaths 

Nov.  19th.  were   used   by   Mr.  Lockwood   on   that   occasion. 

essioo.  ]^Q^^  J  ^^  ^f  opinion  that  such  conduct  does  bring 

Mr.  Lockwood  within  the  reach  of  the  authority  of 
Logwood,     this  Court,  and  that  such  acts  as  these  are  a  vio- 
lation of  the  law,  as  laid  down  and  acted  upon  in 
these  tribunals. 

I  observe  here,  that  Mr.  Lockwood's  ill-usage  on 
this  occasion  does  not  lead  to  an  immediate  total 
separation;  the  parties  continued  to  cohabit  to- 
gether, (so  I  must  conclude,  for  it  is  not  pleaded  to 
the  contrary)  for  some  time,  and  I  must  take  all 
the  subsequent  circumstances  into  consideration 
before  I  can  determine  what  sentence  to  pronounce. 
Although,  however,  there  was  not  an  entire  break- 
ing-off  of  all  matrimonial  cohabitation,  it  appears 
that  there  had  been  some  arrangement  for  separate 
beds,  prior  to  the  return  of  the  parties  to  Paris,  in 
the  end  of  1833  or  beginning  of  1834 ;  in  the  early 
part  of  that  year  they  went  to  reside  in  the  Rue 
Matignon. 

The  Ninth  Article  pleads,  that  whilst  Lady  Julia 
was  in  her  bed-room  one  evening,  Mr.  Lockwood 
entered,  and  seized  her  by  and  twisted  her  arms  in 
a  cruel  manner ;  that  she  rang  the  bell  for  assist- 
ance, and  when  the  maid  came,  complained  of  ill- 
treatment,  and  for  sometime  could  not  sit  down 
with  comfort ;  and  that  her  health  was  injured  in 
consequence  of  this  ill-treatment. 

Now,  the  witness  Pethoud  is  examined  to  estab- 
lish the  &cts  charged  in  this  Article.  If  she  is 
to  be  credited,  it  is  in  substance  proved ;  not, 
indeed,  the  actual  infliction  of  the  violence  in  the 
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presence  of  the  witness,  but  the  conclusion  of  the 
affray y  and  the  consequences  thereof;  she  finds 
Mr.  Lock  wood  letting  go  Lady  Julia's  arms ;  she 
sees  the  marks  there  and  on  her  side,  where  Lady 
Julia  told  her  Mr.  Lock  wood  had  kicked  her.  She 
complained,  (as  the  witness  says)  for  some  days, 
and  suffered  great  pain. 

This  is  entirely  a  question  of  credit,  for  no  one 
can  say  that  the  facts,  if  proved,  do  not  establish 
cruelty.  This  witness  may,  as  I  have  already  ob- 
served, be  in  no  small  degree  prepossessed  in  favour 
of  a  mistress  she  had  so  long  lived  with.  But  I 
cannot,  on  the  consideration  of  her  evidence,  say 
that  it  is  given  in  a  discreditable  form ;  in  many 
instances,  she  has  fallen  short  of  the  plea,  and  I 
can  disceru  no  indicics  of  deliberate  falsehood  and 
premeditated  perjury.  The  proof  as  to  prior  trans- 
actions renders  this  occurrence  more  probable. 

But  if  any  doubt  could  reasonably  remain  on 
the  mind  of  the  Court,  as  to  whether  this  Article 
be  proved  or  not,  I  conceive  that  doubt  must  be 
dispelled  by  the  evidence  of  Dr.  Sichel.  Though 
he  cannot  remember  whether  he  at  the  time  saw 
the  marks  of  violence  on  Lady  Julia's  person,  yet 
he  attended  her  when  suffering,  and  manifestly 
from  the  effects  of  this  ill-treatment.  As  it  does 
not  distinctly  appear  how  long  after  the  injury 
Lady  Julia  complained  to  him  of  the  misconduct  of 
her  husband,  it  possibly  may  be  doubtful  whether 
such  complaint  is  direct  evidence  of  the  ill-usage.  ^ 
It  is  a  rule  and  principle  of  this  Court,  that  where 
a  complaint  is  made  by  a  wife  of  injury  from  a 
husband  recenti  factOy  it  is  always  received  as  ad- 
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!  these  transactions  between  man  and  wife,  unless 
such  evidence  were  received,  it  would  be  only 
necessary  for  the  husband  to  inflict  ill-usage  when 
they  were  alone,  and  the  wife  would  be  excluded 
from  all  possibility  of  redress.  She  complains  to 
her  maid  recenti  facto ;  but  it  does  not  distinctly 
appear  that  the  declarations  to  Dr.  Sichel  were 
made  instanterj  at  the  earliest  opportunity ;  and, 
therefore,  these  declarations  may  not  be  direct 
evidence  of  the  ill-usage.  But  such  declarations 
are  evidence  to  confirm  the  statement  and  credit  of 
Pethoud.  Pethoud  states  that  Lady  Julia  made 
the  complaint  to  her  recenti  facto j  and  the  fact  that 
Lady  Julia  made,  though  not  at  the  same  time,  a 
complaint  to  Dr,  Sichel,  confirms  her  veracity.  I 
have  no  doubt  of  this  :  it  is  no  direct  proof  of  the 

'  iact,  but  it  corroborates  the  evidence  and  credit  of 
Pethoud,  if  her  credit  is  sought  to  be  impeached. 

Looking  then  at  all  the  circumstances,  I  conceive 
I  am  bound  to  hold  this  charge  proved  ;  and,  look- 
ing also  at  Lady  Julia's  state  of  health  and  sufiering, 
I  think  it  is  both  morally  and  legally  an  act  of 
cruelty.  Suggestions  have  been  made  in  argu- 
ment, to  account  for  this  ill-usage,  suggestions  to 
falsify  the  evidence ;  but  they  are  purely  sugges- 
tions, unsupported,  as  I  think,  by  any  evidence  in 
the  cause. 

The  Tenth  Article  is  the  charge  which  Miss 
Lockwood  alone  is  produced  to  substantiate:  I  do 
not  deem  it  necessary  to  examine  this  evidence 
with  any  minuteness.     I  think,  in  my  view  of  this 
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cause,  I  may  without  injustice  to  either  party  pass 
it  over,  giving  to  Mr.  lx>ckwood  the  full  advantage 
of  considering  it  not  sufficiently  proved. 

The  Eleventh  Article  of  the  libel  need  also  detain 
me  but  a  very  short  time.  There  is  no  evidence 
given  in  support  of  it  which  can  possibly  affect 
Mr.  Lockwood  in  this  suit. 

The  Twelfth  Article  refers  to  a  period  when  the 
parties  occupied  a  house  at  Versailles,  about  the 
end  of  September,  1834.  It  pleads  that  Mr.  Lock- 
wood  put  himself  in  a  violent  passion  with  his  wife, 
and  ran  at  her  with  a  stick,  saying  he  would  '^  cram 
it  down  her  throat,"  that  she  then  jumped  out  of  a 
window  into  the  garden  ;  that  her  servant,  coming 
to  her  for  assistance,  found  her  in  a  very  agitated 
state ;  that  this  was  followed  up  by  an  immediate 
communication  to  Mr.  Fitzjames. 

The  witnesses  produced  to  prove  the  averments 
in  this  article  are  the  servant  Pethoud  and  Mr. 
Fitzjames.  Neither  of  these  witnesses  saw  the 
principal  part  of  the  transaction,  though  Pethoud 
saw  the  conclusion.  Lady  Julia's  declaration  to 
Pethoud  is  evidence,  it  may  be  questionable  if  the 
communication  to  Mr.  Fitzjames  is  so.  On  the 
whole,  I  do  not  feel  myself  justifield  in  laying  any 
great  stress  on  this  Article. 

The  Thirteenth  Article  details  the  circumstances 
of  Lady  Julia  resolving  to  quit  her  husband,  taking 
refuge  in  the  bed-room  of  Lady  Anne  Maria  Daw- 
son, then  on  a  visit  at  the  house,  and  pleads,  that 
Mr.  Lockwood  swore  he  would  go  into  the  room 
and  bring  his  wife  back  **  by  the  scuflF  of  the  neck  ;" 
that  he  was  prevented  from  doing  so  by  the  inter- 
ference of  Mr.  Fitzjames. 
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MicHAEijfAs   this  Article,  it  may  be  expedient  to  see  whether 
Nov.  19th.     this  part  be  proved.     It  may  not  be  an  unimportant 

°'    consideration,  for  it  is  not  distinctly  pleaded  that 

agaJfM^  this  was  the  termination  of  all  matrimonial  co- 
LocEwooD.  habitation.  Lady  Anne  Maria  Dawson  states  the 
fact  of  Lady  Julia  coming  into  her  room  in  a  state 
of  great  agitation,  saying  that  Mr.  Lockwood  had 
ordered  her  to  go  back  with  him  to  Paris  in  the 
course  of  half  an  hour,  that  she  might  as  well  cut 
her  throat  as  do  so.  Lady  Anna  Maria  Dawson 
then  accompanies  Lady  Julia  to  St.  Germains,  to 
her  brother's.  Colonel  Dawson  Damer.  The  evi- 
dence as  I  have  stated  it,  does  not  prove  any  mis- 
conduct of  Mr.  Lockwood  in  the  presence  of  the 
witness  ;  it  only  shews  the  strong  impression  made 
on  her  mind  by  the  statement  and  appearance  of 
Lady  Julia.  Mr.  Fitzjames  was  present  at  the 
earlier  part  of  the  transaction,  and  he  deposes  to 
Mr.  Lockwood's  threatening  to  pull  his  wife  out 
**  by  the  scuff  of  her  neck,"  and  to  his  own  inter- 
ference for  her  protection.  He  further  describes 
Mr.  Lockwood's  agitation  on  finding  that  Lady 
Juiia  had  actually  quitted  his  roof  and  taken  shelter 
under  another ;  to  his  admission  that  he  had  been 
very  much  to  blame ;  to  his  declaring  *'  that  he  had 
been  a  brute  to  her,"  and  his  willingness,  if  she 
would  return,  to  engage  not  to  subject  her  to  any 
personal  molestation. 

Now,  looking  at  all  that  had  preceded  this  oc- 
currence, to  the  acts  of  violence  into  which  Mr. 
Lockwood  had  suffered  himself  to  be  betrayed  on 
former  occasions,  the  state  of  suffering  health  in 
which  Lady  Julia  was,  the  language  used  in  this 
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instance,  I  think    Lady   Julia  had   reason    to   be       1839. 
alarmed  for  her  personal  safety,  and  that,  for  the   Micrablmas 
sake  of  her  health  and  security,  she  was  justified  in     not.  i9th. 
quitting  her  husband's  house.     I  cannot  think  that    ^^  Sewion. 
Mr.  Fitzjames's  evidence  is  at  all  shaken ;   it  is 
confirmed,  in  some  degree,  by  letters,  and  by  the     Lockwood. 
whole  res  gesta.     It  is  said  that  he  is  a  near  re- 
lative of  Lady  Julia,  and  by  a  suit  for  a  separation, 
he   may  ultimately  succeed    to    certain   property. 
But  it  appears  to  me  that  there  is  no  valid  objec- 
tion against  his  testimony,  which,  as   I  think,  is 
corroborated  by  Mr.  Lockwood  himself,  in  what  I 
am  now  about  to  advert  to. 

By  a  document  in  Mr.  Lockwood's  own  hand- 
writing, (the  exhibit  A)  Mr.  Lockwood  consents, 
on  Lady  Julia's  demand,  to  a  species  of  separation ; 
to  an  arrangement  with  respect  to  herself  and  chil- 
dren, to  his  own  exclusion  from  his  own  house.  I 
do  not  go  the  length  of  saying  that  this  document 
admits  ill-usage  on  his  part ;  but  I  must  say  it  is 
most  consistent  with,  and  corroborative  of,  the 
statement  of  Mr.  Fitzjames,  for  he  would  not  have 
signed  such  a  paper  as  this,  consenting  to  his  own 
exclusion,  unless  he  had  thought  some  blame  at 
least  was  attributable  to  himself. 

To  follow  up  this  history :  for  some  short  time 
Lady  Julia  resided  under  the  roof  of  Mr.  Fitzjames, 
at  Versailles,  and  then,  in  consequence  of  an  ar- 
rangement, she  returned  to  Paris,  and,  Mr.  Lock- 
wood  being  excluded,  occupied  the  house  in  the 
Rue  Matignon.  It  is  shortly  after  this,  that  Lady 
Julia  presents  a  petition  to  the  French  Court.  The 
contents  of  this  petition  are  in  no  way  evidence 
against  Mr.  Lockwood,  and  I  only  refer  to  the  fact 
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as  a  part  of  the  history,  drawing  from  it  no  in- 
ference unfavourable  to  Mr.  Lockwood. 

The  Seventeenth  Article  states  a  transaction  of 
the  year  ISSd,  when  Mr.  Lockwood  came  into  his 
wife's  presence,  and  some  violence  of  behaviour 
towards  the  maid  ;  but  it  is  only  of  importance  as 
showing  generally  an  excitable  temper,  ^nd  that  hi 
deemed  himself  not  bound,  at  least  altogether,  by 
the  terms  of  the  agreement. 

But  I  have  hitherto  confined  my  observations  to 
the  charges  preferred  by  Lady  Julia,  and  the  evi- 
dence relating  thereto;  but  before  I  consider  the 
last  circumstance  pleaded  in  this  libel,  namely,  the 
occurrences  at  Tunbridge  Wells,  I  must  advert  to 
Mr.  Lockwood's  plea  and  evidence.  It  will  not 
occupy  any  considerable  space  of  time,  for  the 
evidence  is  very  short. 

The  allegation  may  be  divided  into  three  parts. 
The  first  is  defensive  against  the  charges  preferred, 
and  not  a  single  witness  is  examined  in  support  of 
any  one  of  the  averments.  The  second  part  is  ac- 
cusatory of  Lady  Julia,  and  many  documents  are 
appended  to  prove  the  averments,  but  no  witness  is 
examined,  save  as  respects  her  conduct  towards  the 
children.  The  third  part  relates  to  the  negociations 
and  references  for  a  separation. 

Perhaps  it  will  be  better  to  consider  the  last  head 
first.  It  appears,  from  the  evidence  of  Mr.  Vernon 
Lockwood,  (though  he  is  only  able  to  depose  on 
the  subject  in  general  terms),  that  after  he  had  in 
vain  attempted  an  arrangement,  some  agreement 
was  come  to  between  the  parties  for  a  separation 
on  certain  pecuniary  terms.  This  agreement  is 
proved  by  Mr.  Baker.     But  as  related  to  the  edu- 
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cation  of  her  son,  Lady  Julia  declared  she  could 
not  comply  Yfith  the  terms.  In  the  year  1837,  a 
reference  was  made  to  the  Earls  of  Aberdeen  and 
Wicklow,  Colonel  Stopford  and  Mr.  Vernon  Lock- 
wood.  Their  object  was  to  promote  a  reconciliation. 
No.  2  contains  the  propositions  agreed  to  by  the 
referees.  They  recommended  a  reconciliation,  but 
until  that  be  accomplished,  they  advise  the  separa- 
tion to  continue  on  the  terms,  pecuniary  and  other- 
wise, contained  in  that  document.  With  regard  to 
this  award,  if  it  is  proper  to  be  so  called,  Lord 
Aberdeen  speaks  in  nearly  the  same  terms  as  Mr. 
Lockwood,  save  that  he  says  the  proposal  was  not 
to  be  considered  binding  unless  both  parties  were 
willing  to  accept  them. 

Now,  what  view  can  I  take  of  this  transaction 
which  can  possibly  affect  my  judgment  on  the  case  ? 
What  does  it  prove  ?  As  to  the  conduct  of  either 
party  personally  towards  each  other,  it  does  not  in 
the  remotest  degree  prove  anything.  All  that  pos- 
sibly can  be  extracted  from  it  adverse  to  Lady 
Julia  is,  that  she  refused  to  consent  to  a  separation 
on  pecuniary  terms  which  were  reasonable,  or  were 
deemed  so  by  her  own  friends;  that  having  the 
larger  share  of  the  joint  property,  she  is  too  anxious 
unreasonably  to  retain  it.  But  assuming  all  this, 
it  cannot  affect  my  judgment  on  the  points  which 
I  have  to  decide ;  even  if  I  were  convinced  that  one 
of  the  chief  objects  of  the  suit,  on  the  part  of  Lady 
Julia,  was  to  retain  her  own  fortune,  it  can  affect  a 
legd  judgment,  as  to  the  cruelty,  very  remotely,  if 
at  all. 

I  am  now  come  to  consider  the  misconduct  im- 
puted by  Mr.  Lockwood  to  Lady  Julia.     No  abso- 
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lute  crimiDality  is  ascribed  to  her;  indeed,  the 
prayer  that  the  Court  will  order  her  '  to  return 
home  to  cohabit  with  Mr.  Lockwood,  is  the 
strongest  disclaimer  of  any  such  charge  of  crimi- 
nality. But  she  is  accused  of  flirting,  and  '*  of 
levity  of  manner  and  of  impropriety  of  conduct 
towards  gentlemen."  This  levity  of  manner  and 
impropriety  of  conduct  towards  gentlemen  is  stated 
to  have  been  the  cause  of  angry  discussion  between 
the  parties,  and,  amongst  other  things,  to  have  led 
to  Mr.  Lockwood*s  prohibiting  her  from  dining 
with  Mr.  Lock.  But  in  what  way  is  this  charge 
substantiated  ?  A  great  part  of  it  was  in  its  nature 
capable  of  proof ;  her  levity  of  manners,  her  im- 
propriety of  conduct,  must  have  been  visible ;  the 
friends  and  acquaintance  of  the  family  might  have 
proved  its  existence ;  there  must  have  been  some 
disputes  which  shewed  that  quarrels  had  arisen, 
which  could  only  have  originated  from  such  a 
source.  But  there  is  not  a  single  witness  produced 
to  substantiate  the  charge,  not  one.  Am  I  to  take 
the  letters  as  a  proof?  A  proof  of  what?  Of 
levity  of  manners  and  impropriety  of  conduct 
towards  gentlemen  ?  What  is  the  meaning  of  the 
plea  ?  The  plea  must  mean,  and  can  only  mean, 
acts  done  towards  and  in  the  presence  of  gentlemen ; 
that  must  be  the  meaning  of  the  terms,  that  this 
lady*s  conduct  was  not  such  as  it  should  have  been 
in  the  company  of  gentlemen.  Of  such  an  aver- 
ment, the  letters  are  no  evidence  whatever. 

But  I  shall  not  shrink  from  expressing  my  opi- 
nion of  these  letters.  If  such  a  correspondence  was 
secret  and  clandestine;  if  accidentally  discovered 
during  cohabitation,  I  think  it  would  have  afforded 
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the  hasband  some  just  groQDd  of  offence.  Not  that 
these  letters  denote  in  any  degree  a  departure  from 
purity  of  conduct  on  the  part  of  Lady  Juh'a,  but 
because  it  is,  in  my  judgment,  not  altogether  con- 
sistent with  the  strict  prudence  which  husbands 
have  a  right  to  require,  and  most  do  require,  from 
their  wives ;  because,  however  innocent  in  its  origin, 
such  intimacy  leads  to  danger.  It  is  said,  this 
correspondence  was  clandestine;  was  it  so  in  the 
proper  sense  of  the  term  ?  I  can  find  no  evidence 
of  this.  But  assuming  it  was  so,  it  might  possibly 
cast  some  blame  on  Lady  Julia,  but  as  it  was  un- 
known to  her  husband,  it  cannot  in  any  degree  ex- 
tenuate his  violence ;  for  if  it  was  not  discovered 
till  her  visit  to  Tunbridge  Wells  in  1838,  it  could 
have  had  no  operation  on  his  preceding  conduct.  I 
cannot  conclude  this  branch  of  the  case  without 
observing,  that  though  no  witness  have  been  pro- 
duced to  substantiate  the  charge  of  levity  of  manner 
and  impropriety  of  conduct  towards  gentlemen,  yet 
that  interrogatories  to  that  purport  have  been  ad- 
dressed to  several  of  the  witnesses,  all  of  whom 
have  negatived  the  accusation  in  the  most  decided 
terms. 

The  last  remaining  circumstance,  which  requires 
notice,  is  the  proceeding  of  Mr.  Lockwood  forcibly 
to  enter  and  take  possession  of  the  house  Lady  Julia 
was  residing  in  at  Tunbridge  Wells,  after  a  separa- 
tion de  facto  of  above  three  years.  I  think  this 
proceeding  wholly  unjustifiable  ;  I  know  of  no  right 
which,  under  the  circumstances,  a  husband  pos- 
sesses to  take  the  law  into  his  own  hands,  to  super- 
sede the  established  tribunals,  and  to  attempt  to  do 
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himself  what  he  thinks  justice  by  force  of  arms.  If 
such  measures  are  permitted,  suits  for  the  restitu- 
tion of  conjugal  rights  may  at  once  be  abolished, 
and  the  xp%e  dixit  of  the  husband  substituted  for  the 
decree  of  a  court  of  justice,  'the  husband  being  his 
own  judge  and  executing  his  own  sentence.  One 
of  the  most  certain  consequences  of  such  proceed- 
ings might  be  a  breach*  of  the  peace. 

Reviewing,  then,  the  whole  history  detailed  in 
the  proceedings,  and  endeavouring  well  to  weigh 
and  give  its  due  force  to  all  the  evidence,  I  am 
of  opinion  that  the  Seventh^  Eighth^  Ninth,  and 
Thirteenth  Articles  are  proved  ;  that  the  prayer  of 
Mr.  Lockwood  that  I  should  order  Lady  Julia  to 
return  to  cohabitation  with  him  must  be  rejected, 
and  a  decree  pronounced  in  her  favour.  I  think 
personal  ill-usage  has  been  proved  ;  that,  consider- 
ing Lady  Julia's  state  of  health  and  acute  suffering, 
at  least  occasionally,  the  effect  of  such  ill-usage 
might  be  expected,  and  reasonably  expected,  se- 
riously to  endanger  her  health,  already  impaired 
by  disease ;  that,  such  ill-usage  being  repeated  more 
than  once,  it  is  my  duty  to  give  her  the  protection 
of  the  law,  and  release  her  from  all  chance  of  fur- 
ther ill-treatment.  I  avail  myself  gladly  of  the 
opportunity  of  declaring  my  opinion,  that  this  is 
not  an  s^gravated  case  of  constant,  and  deliberate, 
and  brutal  ill-usage ;  but  it  has  unfortunately  hap- 
pened, probably  from  that  irritability  of  temper 
described  by  his  brother,  Mr.  Vernon  Lockwood,  in 
his  evidence^  that  Mr.  Lockwood  has  occasionally 
lost  the  command  over  himself,  and,  when  under 
the  sway  of  passion,  has  been  led  to  the  commission 
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of  acts  which  render  further  cohabitation  unsafe, 
and  entitle  Lady  Julia  to  the  protecting  interposi- 
tion of  this  Court.  I,  therefore,  pronounce  in  favour 
of  Lady  Julia's  prayer. 
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This  was  an  appeal  from,  the  Consistorial  Court  j^^  ^  ^^ 
of  Wells,  in  a  cause  of  the  Office  of  Judge  promoted  "*^^^"^' 
by  the  Rev.  W.  P.  T.  Wickham,  clerk,  the  rector  MgnedBythe 
of  the  parish  of  Shepton  Mallet,  in  the  county  of  wardens  for 
Somerset,  against  Job  Cooper,  one  of  the  Church-  oAfd^i^a 
wardens  of  the  said  parish.  th^pa^of^^ 

The  citation  called  upon  Cooper  to  appear  and  JJ^^i^^on 
answer  to  certain  articles,  &c.  touching:  and  con-  wm  moved  and 

.         secoDdedy 

ceming  his  soul's  health,  and  the  lawful  correction  "That this 
and   reformation   of    his  manners    and    excesses,  denl^'ch^V 
touching  and    concerning  his  office   of  Church-  SSi*bad\n 
warden,  and  more  especially  for  having,  at  a  vestry  ^Jj^^SJaHy"^ 
meeting  duly  holden  on  the  31st  of  January,  1839,.  ttnja«tmprac. 
in  the  said  parish,  for  the  purpose  bf  making  a  ancaiiedforat 
church-rate,  in  pursuance  of  a  notice  published  ac-  tim^  resolved 
cording  to  law,  voted  in  favour  of  a  resolution  then  fqnhirconri. 
and  there  moved  and  seconded, such  resolution  being  gu^^t^or  ^^* 
in  the  words  following,  to  wit :    "  That  this  vestry,  7'"^'*'*|,^ 
cousiderinfi:  church-rates  at  all  times  bad  in  prin-  tiii  this  day    ' 

^  *  twelvemonths," 

which  resola- 
Uu..  was  carried.     Htld,  that  one  of  the  Churchwardens,  in  having  voted  in  favour  of  the 
TesolurK.n  and  against  the  rate  proposed  (of  two- pence  in  the  pound),  was  not  guilty  of  any  ec- 
clesiastical oCknne — it  not  b«ing  averred  that  in  consequence  of  the  refusal  of  the  rate,  the  church 
was  still  out  of  repaii . 
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ciple,  and  particularly  unjust  in  practice,  and  quite 
uncalled  for  at  the  present  time^  resolved  to  adjourn 
all  further  consideration  of  the  subject  for  which  it 
has  been  called  till  this  day  twelvemonth  ;"  and 
also  for  having,  at  the  said  meeting,  voted  against 
a  church-rate  then  and  there  duly  moved  and  se- 
conded ;  and  further,  to  do  and  receive  as  unto  law 
and  justice  shall  appertain  under  pain  of  the  law 
and  contempt  thereof,  &c.  &c. 

An  appearance  being  given  and  Articles  prayed, 
they. were  given  in. 

The  Articles  were  as  follow  : — ^ 

(The  heading  of  the  Articles  followed  the  cita- 
tion.) 

First. — We  Article  and  object  to  you,  the  said 
Job  Cooper,  that,  previous  to  and  in  the  month  of 
January  last  past,  the  roof  of  the  nave  of  the  parish 
church  of  Shepton  Mallett,  in  the  county  of  Somer- 
set and  diocese  of  Bath  and  Wells,  was  in  so  dila- 
pidated a  state,  that  the  rain  came  through  the 
same  into  the  body  of  the  said  church,  to  the  serious 
detriment  and  injury  of  the  fabric,  and  also  of  a 
valuable  organ  in  the  said  church,  and  to  the  great 
inconvenience  of  the  officiating  minister  in  the  said 
parish  church,  who,  on  one  occasion,  on  account  of 
the  rain  so  coming  therein,  was  prevented  from 
reading  prayers  in  the  reading-desk,  and  of  the 
congregation  of  the  parishioners  and  others  from 
time  to  time  assembled  in  the  said  parish  church, 
and  this,  &c.  &c. 

Second. — Also,  &c.  that,  in  consequence  of  the 
premises  mentioned  in  the  next  preceding  Article, 
a  vestry  meeting,  agreeably  to  a  notice  in  writingr 
signed  in  duplicate  by  Charles  Wainwright  aw^  by 
you,  the  said  Job  Cooper,  then  and  now  the  Church- 
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wardens  of  and  for  the  said  parish  of  Shepton  Mai-       1839. 


lett,  was  duly  holden  on  the  31st  of  January  last   Michazuias 
past,  in  the  vestry-room  of  the  said  parish  church,     Nov'mh. 
for  the  purpose  of  making  a  church-rate  towards    ^^^"^ 
effecting  the  repairs  of  the  said  church,  and  for       ^^ 
expenses  necessary  for  the  due  administration  of     Wickham. 
Divine  Service,  and  incident  to  the  office  of  Church- 
warden ;    that  the  said  nieeting  having  adjourned 
to  the  school-room,  belonging  to  the  national  school, 
in  the  said  parish,  certain  estimates  were  laid  before 
the  said  meeting,  by  the  said  Charles  Wainwright, 
whereupon  a  resolution  was  then  and  there  moved 
and  seconded  respectively  by  two  dissenting  minis- 
ters in  the  words  or  to  the  effect  following,  to  wit : 
^*  That  this  vestry  considering  church-rates  at  all 
times  bad  in  principle  and  particularly  unjust  in 
practice,  and  quite  uncalled  for  at  the  present  time, 
resolved  to  adjourn  all  further  consideration  of  the 
subject  for  which  it  has  been  called  till  this  day 
twelvemonths;"  that,  notwithstanding  the  premises, 
you,  the  said  Job  Cooper,  then  and  there,  in  viola- 
tion of  the  laws,  statutes,  canons,  and  constitutions 
ecclesiastical  of  this  realm,  and  of  your  duty  and 
obligations  as  Churchwarden,  and  what  is  fitting 
and  right  to  be  observed  in  respect  thereof,  and  to 
the  evil  example  of  others,  voted  in  favour  of  the 
aforesaid  resolution,  and  then  and  there  also  voted 
against  a  church-rate  of  two-pence  in  the  pound, 
then  and  there  duly  moved  and  seconded  (as  an 
amendment  to  such  resolution  respectively),  by  the 
said  Charles  Wainwright  and  by  Alfred  Gale,  a 
parishioner   and   inhabitant  of  said  parish.     And 
this,  &c.  &c. 

Third. — The  third  in  supply  of  proof,  pleaded  a 
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duplicate  of  tHe  DOtice  for  the  vestry  meeting, 
signed  by  Mr.  Cooper,  also  a  copy  of  the  estimates. 

Fourth. — That  at  the  close  of  the  poll  for  and  in 
respect  of  the  said  resolution  and  amendment,  a 
scrutiny  took  place,  when  you  acted  as  a  scrutineer 
on  behalf  of  the  said  resolution,  and  that  the  said 
resolution  was  carried  by  a  majority  of  thirty-seven, 
the  numbers  being  in  favour  of  the  said  resolution, 
and  against  the  rate  235  and  198  in  favour  of  the 
amendment  and  for  the  rate  ;  that  the  said  resolu- 
tion,  amendment,  and  result  of  the  poll  were  cor- 
rectly entered  in  the  vestry-book  of  the  said  parish, 
and  that  the  said  book  will  be  produced  at  the  exa- 
mination of  the  witnesses  and  at  the  hearing  of  this 
cause,  if  required.     And  this,  &c.  &c. 

Fifth. — Also,  &c.  that  at  and  during  the  pre- 
mises, you  were  and  still  are  an  inhabitant  and 
one  of  the  Churchwardens  of  the  parish  of  Shepton 
Mallett  aforesaid,  and  therefore,  and  by  your  ap- 
pearance to  the  citation  in  this  cause,  you  were  and 
pre  subject  to  the  jurisdiction  of  this  Court,  and 
that  by  reason  of  the  said  premises  you  have  in- 
curred ecclesiastical  censures,  and  that  you  have 
not  undergone  any  punishment  for  the  same,  And 
this,  &c.  &c. 

Sixth  and  Seventh — Usual  Articles. 

The  Articles  were  admitted  in  the  Court  below, 
which  constituted  the  grievance  of  which  the  party 
proceeded  against  complained. 


Addams  and  Curteis^  for  the  appellant.  The 
party  proceeded  against  has  been  guilty  of  no  ec- 
clesiastical offence ;  he  did  not  vote  for  the  reso- 
lution, or  against  church-rates  generally,  but  against 
this  particular  rate,  whi^h  a  Churchwarden  may 
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legally  do,  if  he  think  the  rate  excessive  or  un- 
necessary. The  appellant  must  be  dismissed  with 
his  full  costs. 

Haggard  and  Jenner  for  the  respondent.  It  is 
expressly  pleaded,  that  the  appellant  voted  for  the 
resolution,  and  this  was  contrary  to  his  duty;  for  a 
Churchwarden  is  bound  to  keep  the  church  in  re- 
pair, whereas,  although  he  brought  forward  an 
estimate  of  the  cost  of  necessary  repairs  for*  the 
church,  he  voted  against  a  rate  ;  for  the  adjourn- 
ment for  twelvemonths  was  held  equivalent  to  a 
refusal  in  the  Leicester  case,  (a) 

Judgment. 
Sir  Herbert  Jenner, 

The  present  is  a  proceeding  somewhat  novel  in 
its  circumstances.  The  principles  are  sufficiently 
familiar  to  us,  and  perhaps  will  be  for  sometime 
to  come ;  for  questions  of  church-rate;  and  of  re- 
fusals of  church-rate,  have  lately  become  pretty 
frequent. 

The  appellant  in  this  case,  when  cited  to  appear 
before  the  Court  of  Wells,  did  appear  absolutely, 
and  prayed  Articles,  which  were  accordingly  brought 
in,  and  admitted  by  the  Chancellor  of  the  diocese 
of  Bath  and  Wells  ;  from  the  admission  of  the  Ar- 
ticles, an  appeal  was  brought  to  this  Court,  add  the 
question  to  be  decided  by  it  is,  whether  the  Chan- 
cellor of  Bath  and  Wells  acted  rightly  or  otherwise 
in  admitting  these  Articles. 

Now  upoii  reading  the  citation  in  the  cause,  it 
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1839.  did  appear  to  me  that  there  was  something  novel  in 
Michaelmas  the  citation  itself,  foT  it  Called  upon  the  Church- 
Nov.  20*th.  warden  to  answer  to  certain  articles,  &c.  *'  touching 
eauoo.  ^^j  concerning  his  office  of  Churchwarden,"  and 
undoubtedly  as  Churchwarden  he  was  amenable  to 
the  jurisdiction, — "  and  more  especially  for  having, 
at  a  vestry  meeting  duly  holden,  for  the  purpose 
of  making  a  church-rate,  voted  in  favour  of  a  reso- 
lution tifen  and  there  moved  and  seconded,  such  re- 
solution being  in  the  words  following,  to  wit :  *  That 
this  vestry,  considering  church-rates  at  all  times 
bad  in  principle,  and  particularly  unjust  in  practice, 
and  quite  uncalled  for  at  the  present  time,  resolved 
to  adjourn  all  further  consideration  of  the  subject 
for  which  it  has  been  called,  till  this  day  twelve- 
months :'  "  and  also  for  having,  at  the  said  meeting, 
voted  against  a  church-rate,  "  then  and  there  duly 
moved  and  seconded."  I  confess,  when  I  read  this 
citation,  it  did  appear  extraordinary  that  the  party 
should  be  called  upon  to  answer  for  having  voted 
for  these  resolutions,  without  stating  the  conse- 
quences which  followed  therefrom  ;  without  stating 
the  necessity  of  the  rate  ;  that  the  repairs  of  the 
dhurch  have  been  neglected  by  its  refusal;  or  even 
whether  the  resolution  was  carried  or  not.  If  this 
had  been  an  original  proceeding  before  me,  if  I 
had  been  asked  to  allow  my  office  to  be  promoted 
against  the  Churchwarden  here,  for  an  ecclesiastical 
offence,  I  should  have  hesitated  a  long  time  before 
I  granted  the  application,  on  a  statemisnt  so  loose 
and  indefinite.  I  ani  yet  to  learn  that  a  Church- 
warden may  not  vote  for  such  a  resolution,  or 
against  a  rate,  unless  that  vote  produces  conse- 
quences which  it  is  his  duty  to  prevent,  namely, 
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that   the  church  became  dilapidated,  for  want  of      ^839. 
the    repairs    for    which    the    rate   was    proposed    Michaelmas 
RDd  re&sed.     I  do  not  know  that  it  is  any  breach  '  Nov.  20th. 

of  ecclesiastical  discipline,  as  far  as  the  Church-    ^'^ !*°°' 

warden  is  concerned,  to  vote  for  the  resolu-  ^^",^ 
tion  as  it  stands,  though  it  may  be  an  indecent,  WickHAM. 
improper,  and  obnoxious  one ;  I  do  not  know  that 
it  is  an  ecclesiastical  offence,  for  which  the  party 
is  amenable  to  the  Ecclesiastical  Court,  to  vote  for 
such  a  resolution,  if  it  be  not  followed  by  the  con- 
sequence  of  the  church  being  left  in  a  state  of  di- 
lapidation. I  do  not  see  that  any  ecclesiastical 
offence  is  charged  in  the  citation ;  it  is  a  mere 
abstract  proposition,  that  the  party  voted  for  a 
certain  resolution  and  against  a  church-rate,  with- 
out stating  the  consequences  of  the  vote.  If  such 
a  citation  issued,  I  should  have  thought  that  the 
most  ready  way  to  meet  it  was,  not  to  abstain  from 
appearance,  but  to  appear  under  protest,  denying 
that  any  ecclesiastical  offence  had  been  committed  ; 
and  if  there  had  been  an  appearance  under  protest, 
and  it  had  been  overruled  in  the  Court  below,  and 
an  appeal  had  been  prosecuted  to  this  Court,  I 
should  have  had  no  hesitation  in  reversing  the 
decree,  for  it  is  impossible,  onlhe  face  of  the  citation, 
to  say,  that  it  alleges  an  ecclesiastical  offence,  for 
which  it  is  competent  to  the  Court  to  inflict  eccle- 
siastical censure,  and  to  follow  it  up  with  condem- 
nation in  costs.  However,  it  appears  that  the  party 
in  the  Court  below,  acting  under  the  advice  of  those 
whom  he  consulted,  gave  an  absolute  appearance 
to  the  citation,  and  prayed  Articles.  The  citation 
is  dated  1st  April,  1839  ;  the  party  is  cited  to  appear 
on  the  16th  of  April,  and  he  does  not  appear  till  the 
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30th  (which  I  apprehend  was  the  next  Court-day 
but  one  after  the  return),  and  he  prays  Articles. 
The  Articles  themselves,  so  far  as  I  collect,  were 
not  brought  in  till  the  1 8th  June,  the  offence  (if 
any)  having  been  committed  on  the  31st  January  ; 
the  citation  being  dated  two  months  after  the 
offence,  and  the  appearance  being  given  for  t^he 
party  on  the  30th  April,  the  Articles  are  not 
brought  in  till  the  18th  June.  I  must  say  that 
there  has  been  great  delay  in  the  proceedings ;  and 
considering  that  five  or  six  months  elapsed  after 
the  offence  (if  any)  was  committed,  before  the 
Articles  were  brought  in,  it  is  possible  that  circum- 
stances may  have  occurred  in  the  intermediate  time 
to  shew  that  the  consequences  which  might  have 
followed  from  the  refusal  of  the  rate  had  not  ensued. 

Now  what  happens  when  the  Articles  are  brought 
in  ?  The  citation  merely  sets  forth  the  fact  that 
the  Churchwarden  voted  for  the  resolution  and 
against  the  rate,  the  offence  being  two-fold.  The 
heading  of  the  Articles  is  in  the  same  form  as  the 
citation — so  far  the  rules  of  the  Court  have  been 
complied  with.  The  first  Article  merely  pleads, 
that,  in  January  last,  the  roof  of  the  nave  of  the 
church  was  out  of  repair,  and  there  it  ends  ;  but  I 
do  not  find  that  the  church  still  remains  out  of 
repair  as  it  was  in  January  1839.  However,  the 
Article,  standing  alone,  is  a  proper  Article  to  be 
pleaded,  and  is  not  inconsistent  with  the  citation, 
though  it  stops  short,  and  does  not  state  that  the 
church  is  still  in  need  of  repair. 

Now  the  church  being  in  this  want  of  repair,  it 
was  necessary  to  consider  what  was  required  to  be 
done  to  it,  and,  accordingly,  it  is  next  pleaded, 
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that  a  vestry  was  called  by  the  Churchwardens  (the 
party  pcoceeded  against  being  one),  and  was  duly 
held  on  the  3 1st  January,  for  the  purpose  of  making 
a  rate  for  the  repairs  of  the  church,  and  other  pur- 
poses, (a  very  proper  proceeding  by  the  Church- 
wardens, and  so  far  Mr.  Cooper  acted  in  pursuance 
of  his  duty),  and  an  estimate  was  laid  before  the 
vestry  by  the  other  Churchwarden,  when  a  resolu- 
tion for  adjourning  the  consideration  of  the  subject 
for  a  twelvemonth,  was  moved  and  seconded  by 
two  dissenting  ministers;  and  undoubtedly  I  have 
no  hesitation  in  saying  that  this  resolution  is  equi- 
valent to  a  denial  of  the  rate,  and  if  any  conse- 
quences had  followed,  that  is,  if  the  repairs  of  the 
church  could  not  be  performed,  I  should  have  held 
that  the  persons  w-ho  voted  for  it,  and  particularly. 
this  Churchwarden,  would  have  been  amenable  to 
the  Ecclesiastical  Court  for  neglect  of  their  duty.- 
But  the  Article  goes  on  to  plead,  that  the  party 
Tcited,  **  in  violation  of  the  laws,  statutes,  canons, 
and  constitutions  ecclesiastical  of  this  realm,  and  of 
his  duty  and  obligations  as  Churchwarden,"  and 
80  forth,  voted  in  favour  of  the  resolution  and 
against  a  church-rate  of  two-pence  in  the  pound. 
Here  the  Article  stops  and  the  case  remains  as  in 
the  first  Article. 

The  fourth  Article  pleads,  that  at  the  close  of  the 
poll,  a  scrutiny  took  place,  the  party  cited  acting 
as  scrutineer  on  behalf  of  the  resolution  which  was 
carried,  and  the  rate  negatived.  But  the  question 
still  remains,  is  any  ecclesiastical  oflFence  charged 
against  the  Churchwarden?  Is  the  refusal  of  the 
rate  itself,  at  the  vestry  called  for  the  purpose  of 
making  a  rate,  an  ecclesiastical  offence  ?  for  I  take 
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both  the  facts  together,  the  resolution  to  adjoam 
the  matter  for  twelvemonths,  and  the  refusal  of  the 
rate,  as  one  and  the  same  thing ;  although  some 
offensive  words  are  introduced,  as  to  the  character 
of  church-rates,  it  is  one  and  the  same  offence ;  it  is 
a  refusal  of  the  rate,  not  only  of  two-pence  in  the 
pound,  but  of  any  rate  whatever :  is  that  an  eccle- 
siastical offence  in  a  Churchwarden  calling  a  vestry 
to  make  a  rate  ?  No  case  has  been  cited  of  a  pro- 
ceeding in  these  Courts  under  similar  circum- 
stances, where  a  Churchwarden  was  cited  for 
having  voted  against  a  rate  and  in  favour  of  a  re- 
solution against  church-rates  altogether.  I  can 
well  understand,  that  if  the  consequence  of  the 
resolution  being  carried,  and  of  the  rate  being  re- 
fused, had  been  that  the  church  became  dilapidated, 
a  Churchwarden  so  proceeding  would  be  amenable 
to  the  Ecclesiastical  Court  for  such  misconduct,  and 
punishable  by  Ecclesiastical  censure  and  costs. 
But  here  the  Court  is  in  the  dark.  It  is  merely 
stated  that,  in  January  last,  the  church  was  in  a 
state  of  dilapidation  ;  it  is  not  stated  that  it  remained 
so  at  the  time  the  citation  was  served ;  on  the 
contrary,  it  is  perfectly  consistent  with  the  Articles, 
that  the  church  had  been  put  into  decent  repair, 
and  the  necessary  articles  and  elements  had  been 
provided  for  Divine  service.  In  a  criminal  pro- 
ceeding, the  Court  is  not  to  conjecture  or  presume 
any  thing ;  and  if  it  could,  I  am  not  able  to  pre- 
sume that  the  repairs  have  not  been  done,  or  that 
the  different  articles  necessary  for  Divine  service 
have  not  been  provided ;  I  am  left  quite  in  the 
dark.  I  agree  that  it  is  the  duty  of  the  Church- 
wardens not   only   to   apply  the  funds   (if  there 
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are  any  id  their  hands),  to  the  repairs  of  the 
churchy  and  to  the  providing  of  articles  necessary 
for  the  decent  performance  of  Divine  service,  but 
that  if  they  have  not  funds,  they  are  bound  to 
take  every  step  they  legally  can  to  procure  funds  ; 
and  in  order  to  exonerate  themselves  from  the 
charge  of  neglect  of  duty,  they  are  bound  to  shew 
that  no  fault  is  imputable  to  them,  and  that  if  they 
had  no  funds,  they  have  taken  all  legal  steps 
to  procure  funds;  but  I  must  be  informed  what 
was  the  consequence  of  their  not  doing  so.  It 
has  been  said  that,  primd  facicj  there  is  an  ad- 
mission on  the  part  of  Mr.  Cooper  that  funds  were 
wanting.  But  this  is  not  so;  it  was  proper  that 
the  necessity  of  the  repairs  should  be  considered, 
and  that  the  estimate  of  the  expense  should  be 
discussed.  The  estimate  might  be  considered  too 
much,  and  the  vestry  might  think  a  smaller  amount 
sufficient  for  the  purpose.  I  cannot  conceive  that 
the  Court  is  at  liberty  to  go  beyond  the  citation 
and  Articles,  and  I  consider  it  a  question  of  con- 
siderable doubt  whether  the  Articles  are  in  suffi- 
cient conformity  with  the  citation,  for  the  citation 
simply  states  that  he  voted  for  a  certain  resolution, 
and  against  the  rate ;  and  I  will  not  say  that  a 
Churchwarden  may  not  do  so  without  being  liable 
to  Ecclesiastical  censure,  (however  proper  it  may 
be  that  he  should  remain  neutral  on  such  occasions), 
or  that  it  would  not  be  an  assumption  of  power  in 
the  Court  to  censure  a  Churchwarden  for  voting  in 
favour  of  a  resolution  that  '^  church-rates  are  at  all 
times  bad  in  principle  and  particularly  unjust  in 
practice,"  though  he  is  bound  to  put  the  church  in 
proper  repair ;  for  he  is  not  punishable  for  expres- 


1839. 


Michaelmas 

Term. 

Nov.  20th. 

3rd  SesstOD. 

Cooper 
against 

WlOKBAM. 


314 


CASES   DETERMINED   IN   THE 


1839. 


MlCBASULAB 

Term. 

Nov.  2(Hh. 

3rd  Session. 

COOPEB 

against 

WlCKHAir. 


sing  such  a  conscientious  opinion,  unless  the  con- 
sequence followed  that  the  church  fell  into  a  state 
of  dilapidation ;  I  do  not  think  this  Court  could 
proceed  to  punish  a  Churchwarden  merely  for  a 
vote  embodying  a  proposition  which  he  believes  to 
be  true.  The  question  here  is,  whether  the  church 
is  out  of  repair  in  consequence  of  the  resolution, 
and  of  the  rate  being  refused  ?  In  all  cases  of 
criminal  proceedings,  the  charge  should  be  fully 
stated  in  the  citation,  that  by  the  refusal  of  the 
rate,  and  through  the  neglect  or  misconduct  of  the 
Churchwardens,  the  church  is  not  in  a  sufiBcient 
state  of  repair.  I  am  the  more  inclined  to  hold 
this  doctrine,  because,  In  a  late  case,  that  of  Millar 
and  Simes  v.  Palmer  (a),  all  the  circumstances  were 
set  forth,  and  it  was  specifically  pleaded  that  the 
church  still  remained  in  consequence,  in  a  state  of 
dilapidation. 

Under  these  circumstances,  I  am  not  prepared 
to  say  that  there  is  such  an  Ecclesiastical  offence 
charged  in  the  citation  or  in  the  'Articles  as  an 
Ecclesiastical  Court  can  visit  with  Ecclesiastical 
censure  and  costs  ;  I  am  of  opinion  that  the  Articles 
ought  not  to  have  been  admitted  in  the  Court 
below,  and  I  pronounce  for  the  Appeal  and  reject 
the  Articles. 

It  has  been  argued  that  the  respondent  is  bound 
to  pay  the  costs  in  both  Courts.  I  am  not  of  that 
opinion;  I  think  the  party  lost  his  way  in  not 
appearing  under  protest,  and  if  he  chose  to  give  an 
absolute  appearance  and  to  pray  Articles,  I  think 
the  expense  of  the  Articles  should  fall  upon  him. 


(o)  Vol.  1,  p.  540. 
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But  I  think  he  is  entitled  to  his  costs  in  this  Court, 
where  he  was  under  the  necessity  of  appearing, 
and  where  he  has  had  the  sentence  reversed.  I 
am  of  opinion  that  the  Articles  must  be  rejected, 
and  that  the  party  promoting  the  Office  of  the 
Judge  must  be  condemned  in  the  costs  of  the  appeal. 
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Warner  against  Gater. 

This  was  a  question  as  to  the  admission  of  the 
libel  with  additional  Articles,  in  a  cause  of  sub- 
traction of  church-rate,  by  the  Churchwarden  of 
Botley,  in  Hampshire,  against  a  parishioner.  The 
suit  was  brought  by  letters  of  request  from  the 
Chancellor  of  the  diocese  of  Winchester.  The 
rate  was  made  for  defraying  the  expense  of  con- 
secrating a  new  parish  church,  the  old  edifice 
having  been  pulled  down  in  order  that  it  might  be 
rebuilt  on  a  more  convenient  site.  The  libel  had 
come  on  for  admission  in  Trinity  Term,  ('29th  of 
June),  when  the  case  was  directed  to  stand  over 
for  the  production  of  the  sentence  of  consecration, 
and  in  order  to  ascertain  whether  it  was  done  under 
the  authority  and  within  the  provisions  of  the 
Church  Building  Acts ;  the  additional  Articles 
now  pleaded,  that  the  resolution  for  pulling  down 
the  old  church  and  building  a  new  one  had  passed 
unanimously;  that  half  the  additional  accomoda- 
tion in  the  new  church  had  been  set  apart  for  free 
and  open  sittings,  and  that  the  consent  of  the  rector, 
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ordinary  and  patron  had  been  obtained,  as  required 
by  the  act. 

Phillimore  and  AddamSj  against  the  rate.  The 
question  is,  whether  this  rate  can  be  sustained? 
It  is  admitted  that  no  faculty  had  been  granted  for 
pulling  down  the  old  church ;  the  statute  of  the 
59  Geo.  3,  c.  134,  s.  40,  under  which  it  is  now 
said  the  church  was  rebuilt,  does  not  dispense  with 
a  faculty,  supposing  the  Court  to  be  satisfied  that 
the  church  was  rebuilt  under  the  Church  Building 
Acts,  the  object  of  which  was  the  building  of 
''additional  churches.'*  It  is  submitted  further, 
that  the  notice  given  of  the  vestry  meeting  was  not 
sufficient,  the  notice  being  ''  for  making  of  a 
church-rate  and  other  purposes." 

The  Queen*s  Advocate  and  Nicholl  in  support  of 
the  rate. 


Nov.  30th. 
3rd  Sestioii. 


Judgment. 
Sir  Hbrbert  Jenner. 

I  think  it  now  perfectly  clear  that  the  proper 
consents  were  obtained,  within  the  40th  section  of 
the  Act,  and  that  the  libel  and  the  additional 
Articles  are  proper  to  be  admitted. 

The  libel  pleads,  that  on  the  26lh  March,  1835, 
a  vestry  meeting  was  held  pursuant  to  notice,  when 
it  was  resolved  to  take  down  the  old  church  and 
rebuild. a  larger  church  nearer  to  the  body  of  the 
village,  and  that  in  pursuance  of  this  resolution,  a 
new  church,  affording  better  accommodation  to  the 
parishioners,  was  built  on  a  more  suitable  site,  the 
expense  being  borne  by  a  subscription,  aided  by 
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the  Church  Building  Society;  that  on  the  22nd 
August,  1836,  the  new  church  was  consecrated, 
and  Was  resorted  to  by  the  parishioners  as  the 
parish  church  ;  that  on  the  18th  August,  (prior  to 
the  consecration),  a  vestry  meeting  was  called  by 
regular  notice,  to  make  a  rate  for  general  chur.ch 
purposes ;  that  a  rate  of  one  shilling  in  the  pound, 
to  meet  the  expenses  of  opening  the  new  church, 
was  agreed  to;  that  the  gjreater  part  of  the  in- 
habitants had  paid  the  rate,  and  that  Mr.  Gater 
had  been  duly  assessed  in  lOZ.  9Si  5id.y  and  had 
refused  to  pay  the  same. 

When  the  libel  was  before  the  Court  on  the 
former  occasion,  some  important  questions  arose,  as 
to  the  authority  of  the  parish  to  pull  down  and  re- 
build the  church ;  whether  or  no  a  faculty  was 
requisite;  and  these  questions  were  a  good  deal 
discussed ;  and  the  Court,  considering  that  diffi* 
culties  might  arise,  and  that  it  might  be  exceedingly 
inconvenient  if  it  held  the  opinion  that  in  this  case 
a  faculty  was  necessary  for  the  transfer  of  the 
parish  church  to  a  different  site,  suggested  whether 
it  might  n6t  turn  out  that  it  was  done  under  one  of 
the  Church  Building  Acts,  which  might  take  it  out 
of  the  usual  course  of  the  general  law.  Accord- 
ingly, inquiry  has  been  niade,*and  this  turns  out 
to  be  the  &ct,  and  additional  Articles  have  been 
brought  in,  pleading,  that  the  consents  of  the  ne- 
cessary parties  had  been  obtained,  letters  from  the 
bishop  of  the  diocese  (the  ordinary),  and  from  the 
patron  of  the  living  being  annexed,  and  the  incum- 
bent having  been  himself  the  chairman  at  the 
vestry,  and  the  other  conditions  of  the  40th  section 
of  the  59  Geo.  3,  c.  134,  having  been  complied 
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with.  What  does  the  act  provide?  That  the 
Churchwardens,  with  the  sanction  of  the  vestry 
and  the  consent  of  the  ordinary,  the  incumbent, 
and  the  patron,  (there  being  no  lay  impropriator 
here),  may  pull  down  and  rebuild  the  church  on 
the  same  or  another  site.  They  got  the  consent  of 
the  vestry  by  the  vote ;  the  consent  of  the  ordinary 
and  of  the  patron  are  also  obtained,  and  the  incum- 
bent was  chairman  of  the  meeting;  and  it  also 
appears,  from  the  additional  Articles,  that  half  of 
the  additional  accommodation  has  been  set  apart 
as  open  sittings,  so  that  it  seems  to  me  .that  all  the 
provisions  of  the  act  of  Parliament  have  been  com- 
plied with,  and  that  this  church  has  become  the 
parish  church  of  Botley. 

Then  the  question  is,  whether  the  rate  was  pro- 
perly made  or  not?  The  first  objection  is,  that 
there  was  not  sufficient  notice  of  the  purpose  for 
which  the  vestry  was  assembled ;  it  was  **  for 
making  of  a  church-rate  and  other  purposes." 
Certainly  there  is  no  specification  of  the  exact 
object  or  purposes  to  which  the  rate  was  to  be  ap- 
plied ;  but  there  is  a  notice  that  the  meeting  was 
to  be  for  the  making  of  a  church-rate,  and  it  is 
hypercritical  to  say  that  every  particular  circum- 
stance and  object  is  to  be  stated  in  the  notice.  Mr. 
Grater  was  present  at  the  meeting,  and  he  proposed 
a  rate  of  a  fourth  part  of  what  was  proposed  by  the 
Churchwarden  ;  but  a  shilling  rate  was  carried  by 
a  large  majority  of  the  vestry,  for  the  purpose  of 
making  provision  for  the  consecration  of  the  church. 
I  am  of  opinion,  therefore,  that  the  notice  was  suf- 
ficient, and  that  no  one  could  have  been  taken  by 
surprise. 
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Now,  the  rate  was  for  the  consecration  of  the 
parish  church,  and  it  could  not  be  a  parish  church 
till  it  was  consecrated,  and  I  should  be  glad  to 
have  it  pointed  out  to  me  by  whom  the  expense  of 
consecration  was  to  be  defrayed.  There  is  nothing 
in  the  resolution  of  the  vestry  that  it  should  be 
defrayed  by  voluntary  subscription.  If  the  church 
had  been  rebuilt  on  the  same  site,  still  it  would 
not  have  been  a  parish  church  till  it  was  conse- 
crated, and  the  parish  must  have  been  charged  with 
the  expense  of  consecration  of  such  a  church.  I 
am  of  opinion  that  a  rate  for  consecration  of  the 
church  is  one  which  it  was  incumbent  on  the  pa- 
rishioners to  make,  and  being  carried  by  a  large 
majority  of  the  vestry,  (all  but  two),  I  think  it  is- a 
legal  and  valid  rate,  and  that  every  parishioner  is 
bound  to  contribute  to  it;  and  being  of  opinion 
that  it  is  a  good  and  valid  rate,  legally  and  validly 
made,  I  shall  hold,  if  the  facts  stated  in  the  libel 
are  proved,  that  Mr.  Gater  is  liable  to  the  rate.  I, 
therefore,  admit  the  libel  and  additional  Articles. 
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^^^*  Newton  and  Thomas  against  Clarke. 

Michaelmas 
Term. 

Dec.  4th.         This*  was  a  question  as  to  the  admission  of  an 

—  '     allegation,  propounding  a  paper  as  a  codicil  to  the 

tending  torn-  will  of  Mr.  Patrick  Persse,  who  died  in  June  183.9. 

dgwidd^Mme  '^^^  qucstion  was,   whether  the  codicil  was  duly 

while  lying  in    exccutcd  undcr  the  statute  1  Vict,  c.  26,     It  was 

bedf  there  be- 

ing  present  in  alleged,  that  on  the  8th  of  April,  1839,  the  de- 
two  witnesses  ceased,  being  then  confined  to  his  bed,  directed  his 
the^codidi ;  the  ncphcw,  who  was  the  residuary  legatee  in  the  will, 
SJtoftheW  ^^  prepare  a  codicil,  increasing  the  legacy  of  a 
beingdrawn  at  servant  from  60Z.  to  100/.,  which  he  prepared  ac- 

the  time,  one  ,  .         . 

of  the  witneises  cordiugly,  and  brought  to  the  deceased  in  his  bed- 
toaiiy  see  th^  room,  which  was  small,  the  bed  standing  with  the 
ntSJ^TO?"  foot  towards  the  fire-place.  During  the  execution  , 
tetol^s^^tSt  ^f  *^^  codicil  by  the  deceased,  the  curtains  of  the 
'^^^*«^-  bed  were  drawn  open  on  both  sides,  but  closed  at 
codicUasat-  the  foot  of  the  bed.  Two  small  tables  were  in  the 
Hs((2,  that  the  room,  ouc  at  the  foot  and  the  other  at  the  side  of 
witneJdgned^  the  bed.  When  the'  nephew  returned  with  the 
Se'pwaSioe'of  codicil  (which  he  had  prepared  in  another  room), 
each  other,  as    Jq^q  ^Jj^  deceased 's  bed  chamber,  he  read  the  same 

required  by  the  ^  ' 

•tat.  1  Vict  over,  in  the  presence  of  White,  the  deceased's  foot- 
man, Clarke,  the  servantwhose  legacy  was  increased 
by  the  codicil,  and  the  nurse  to  the  deceased,  who 
in  their  presence  and  hearing,  expressed  his  appro- 
bation thereof ;  the  deceased  then  signed  the  co- 
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dicily  in  the  presence  of  the  same  persons,  except  that 
one  of  them  (White  the  footman),  did  not  actually 
see  him  sign  the  paper,  as  he  was  standing  by  the 
fire,  where  the  curtains  of  the  bed  were  closed. 
The  nephew  then  subscribed  his  name,  as  attesting 
the  execution,  and  proposed  that  White  should  do 
the  same ;  previous  to  which,  he  again  read  the 
paper  to  White,  in  the  presence  and  heaYing  of  the 
testator.  White  then  attested  the  codicil,  signing 
it  upon  the  small  table  placed  between  the  foot  of 
the  bed  and  the  fire,  where  the  curtains  were  still 
closed,  so  that  the  testator  might  not  have  seen  him 
sign, 
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The  Queen's  Advocate  and  Haggard  opposed 
the  allegation.  The  question  is,  whether  this  is  a 
good  execution  under  the  9th  section  of  the  Act, 
which  requires  that  the  signature  of  the  testator  shall 
be  made  or  acknowledged  in  the  presence  of  the  wit- 
nesses, who  shall  subscribe  the  will  in  the  presence 
of  the  testator,  the  intention  of  the  statute  being  that 
the  testator  and  the  witnesses  should  see  each  other 
sign  their  names.  Under  the  Statute  of  Frauds,  a 
constructive  presence  was  allowed,  but  in  the  cases 
determined  under  that  Act,  it  was  held,  that  the 
testator  should  be  in  such  a  situation  that  he  might 
se^  the  witnesses.  In  the  present  case,  the  wit- 
ness was  not  within  the  reach  of  the  organs  of  sight 
of  the  testator.  Shires  v.  Glascock  (a),  Casson  v. 
Dade  (6),  Doe  dem.  Wright  v.  Manifold  (c),  Win- 
chUsea  V.  Wauchope  {d)^  (the  Duke  of  Roxburgh's 


(a)  2  Salk.  688. 
(c)  1  Maole  &  Selw.  294. 

VOL.  IL 


(6)  1  Bro.  Ch.  Gas.  98. 
(d)  3  Ru88.  44L 
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will),  where  the  Master  of  the  Rolls  said,  "the 
Duke  might  have  seen  what  the  witnebses  were 
doing."  Here  the  witness  and  the  testator  could 
not  see  each  other. 

Addams  and  Robertson^  in  support  of  the  alle- 
gation. The  whole  question  turns  upon  the  word 
"  presence."  The  statute  does  not  require  that  the 
testator  should  actually  see  the  witnesses  sign  ;  the 
cases  referred  to,  turned  upon  the  question  of  con- 
structive presence ;  here  the  persons  were  in  the 
actual  presence  of  each  other ;  if  they  are  in  the 
same  room,  that  will  satisfy  the  Act.  In  Tod  v« 
Winchil8ea(^a),  Lord  Tenterden  held,  that  it  was 
not  absolutely  necessary  that  the  testator  should 
see  the  witnesses,  since  he  might  be  blind. 

Judgment. 
Sir  Herbert  Jenner. 
The  word  "  present"  occurs  in  the  Statute  of 
Frauds,  and  the  meaning  of  that  word  has  been  a 
subject  of  discussion  in  the  cases  referred  to.  In 
the  present  case,  the  first  consideration  is,  under 
what  circumstances  the  execution  took  place.  It 
took  place  in  the  chamber  where  the  deceased  lay, 
which  was  small  (not  a  large  one,  where  he  could 
not  see  what  was  going  on),  and  the  probability  is, 
that  all  that  was  going  on  was  heard  by  the  deceased, 
the  bed  curtains  being  open .  on  both  sides,  and 
only  closed  at  the  foot,  to  screen  him  from  the  fire. 
All  the  other  requisites  of  the  A6t  were  complied 
with,  but  it  is  said  White  could  not  see  the  testator 


(d)  2  Carr.  k  P.  491. 
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sign  his  name,  Dor  the  testator  see  him  attest  his 
signature.  To  be  sure  it  appears  somewhat  strange 
to  say,  that  what  was  done  by  a  person  in  the  same 
room,  and  in  the  hearing  of  another  person,  was 
not  done  in  bis  presence.  As  far  as  the  words  of 
the  Act  go,  I  should  be  of  opinion,  without  refer- 
ence to  the  cases,  that  the  witness  being  in  the 
same  room,  was  present.  The  object  of  the  Act  is 
to  prevent  the  substitution  of  another  paper,  and 
that  no  fraud  should  be  practised  on  the  deceased. 
I  should,  therefore,  hold,  that  this  is  a  sufficient 
attestation  in  the  presence  of  the  testator,  and  a 
sufficient  compliance  with  the  Act  of  Parliament. 
The  several  cases  referred  to,  were  questions  under 
the  Statute  of  Frauds,  where  wills  were  attested  iti 
a  different  room  from  that  where  the  testator  was. 
In  one  of  those  cases,  (that  of  Cassan  v.  Dade)^ 
the  doctrine  of  constructive  presence  was  carried  to 
a  great  length,  for  the  testatrix  executed  the  will 
in  her  carriage,  standing  at  the  office  of  her  so- 
licitor, the  witnesses  retiring  into  the  office  to  attest 
it,  and  it  being  proved  that  the  carriage  was  acci- 
dentally put  back,  so  that  she  was  in  such  a  situa- 
tion that  she  might  see  the  witnesses  sign  the  will 
through  the  window  of  the  office;  and  this  was 
held  to  be  tantamount  to  being  present :  she  had 
not  ordered  her  carriage  to  be  put  back,  and  yet  it 
was  held  that  the  attestation  was  constructively  in 
her  presence.  In  this  case,  no  suspicion  of  fraud 
can  be  suggested;  the  party  employed  the  re- 
siduary legatee  to  prepare  the  codicil,  and  he  will 
be  a  sufferer  to  the  extent  of  the  legacy. 

I  am  of  opinion,  that  under  the  Act,  where  a 
paper  is  executed  by  the  deceased,  in  the  same 

y2 
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CuttXB. 
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ISSB.  room  where  the  witnesses  are,  and  who  attest  the 
MicBASLMAi  paper  in  that  room,  it  is  an  attestation  in  the  pre- 
dJ^"^^  sence  of  the  testator,  although  they  could  not  ac- 
tually see  him  sign,  nor  the  testator  actually  see 
the  witnesses  sign  ;  and  if  the  facts  pleaded  in  this 
allegation  are  proved  to  the  satisfaction  of  the 
Court,  I  must  pronounce  for  the  validity  of  the 
codicil. 

Allegation  admitted. 


NswTOir 

and 
Thomab 
mgainti 
Clabo. 


The  executors  afterwards  took  probate  of  the 
codicil. 


1839. 


HiLAmr  Tsmir. 
Jan.  16th. 

Probate  allow- 
edof  a  will 
eoDcluding 
'*  agnod  and 
sealed  as  and 
for  the  will  of 
ne  C.  £.  T» 
Woodington,  in 
the  presence  of 
nt,  Thomas 
Hughes,  Ellen 
Hnghes,"  u 
beinff  signed  at 
the  foot  or  end 
thereof. 


In  the  goods  of  Catherine  Elizabeth 
Thicknbssb  Woodington,  Widow,  decea$ed. 


On  Motion. 


The  testatrix  died  in  November,  1838,  having 
on  the  28th  of  May  preceding  made  her  will,  which 
concluded  in  the  following  manner  : — 

^*  Signed  and  sealed  as  and  for  the  will  of  me, 
Catherine  Elizabeth  Thicknesse  Woodington, 
in  the  presence  of  us, 

^*  Thomas  Hughbs, 
**  Ellen  Hughes.'* 

Pratt  moved  for  probate  of  the  will,  as  having 
been  duly  executed  under,  the  9th  section  of  the 
Stat.  1  Vict  c.  26,  upon  the  affidavit  of  Thomas 
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Hughes,  one  of  the  attesting  witnesses,  who  de-       ^889. 
posed  that  the  deceased  wrote  her  name  in  the  uilabyTibm. 

manner  as  it  appeared  on  the  instrument  in  his      ^t 

presence  only,  but  afterwards  on  the  same  day,  \^J^^J 

the  date  of  the  will*,  in  his  presence  and  in  that  of 

the  other  subscribed   witness,  acknowledged    the 

will  to  be  her  will,  and  to  have  been  written  by 

her ;  and  that  he  believed  that  the  names  of  the 

deceased  as  there  so  written,  were  intended  by  her 

as  and  for  her  signature  to  the  will,  and  that  he 

and  Ellen  Hughes,  on  the  same  day  attested  and 

subscribed  the  will,  in  the  presence  of  the  deceased 

and  of  each  other. 

Sir  Herbert  Jeknbr. 
The  deceased,  by  placing  her  name  where  it 
stands,  seems  to  have  intended  that  it  should  aa- 
swer  the  purpose  of  a  description  as  well  as  pf  a 
signature,  and  such  signature  being  at  the  foot  or 
end  of  the  will,  and  the  will  being  written  by  the 
deceased,  and  acknowledged  by  her  to  be  her  will 
in  the  presence  of  the  two  subscribing  witnesses,  I 
think  this  is  a  sufficient  acknowledgment  of  the 
signature  to  the  will  to  satisfy  the  provisions  of  the 
statute. 


In  the  goods  of  Eleanor  Brtcb,  Spinster,  deceased. 


1889. 


The  deceased  died  on  the  23rd  of  October,  1838 ;     ^^tl^' 
she  left  a  will  executed  shortly  before  her  death,  t^h^win 
which  was  signed  by  a  mark  without  the  name  of  !»»^»»"»fk» 

^  *'  DtT  iMme  not 

appearioff. 
Held  to  be  a  suflkient  ngaiDg  under  the  ttat.  1  VicU  c.  26,  i«  9, 


deeeaaed. 
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ISS9.  '    the  deceased ;  the  signature  was  attested  by  two 
hilajiyTbrm,  witnesses,  Dr.  Thomas  Elliotson,  and  the  nurse^ 

Jan.  16th.  i  \     i     i 

—        who  attend^  the  testatrix. 

In  the  goods  of 
Brycs» 

GostUng  prayed  probate. 

Sir  Herbert  Jennbr. 
Although  the  name  of  the  testatrix  does  not 
appear  upon  the  face  of  the  instrument,  the  affida- 
vit sufficiently  accounts  for  the  manner  in  which 
the  will  was  signed  ;  the  statute  does  not  say  that 
the  name  of  the  testator  shall  appear  at  the  foot  of 
the  will ;  the  paper  is  identified  as  beipg  the  will 
of  the  deceased,  and  being  signed  in  the  presence 
of  the  witnesses  present  at  the  same  time,  who 
attested  its  execution,  I  am  of  opinion  that  the 
statute  is  sufficiently  complied  with. 


1839. 


In  the  goiods  of  Ann  Rawlins,  Widow,  dec&ued. 


Feb.  2Dd. 


The  deceased  died  on  the  22nd  October,  1838, 

The  deceased  ,         ,                 , 

signed  her  wui,  leaving  a  will,  signed  by- her  at  the  end,  and  with 

presence  of  the  foUowiug  attestation : — 

witnesses,  and 

'!^'!5''S'  "  Signed  and  sealed  inl  ^ 

^'^oXo  thepre9enceof.thi824th  15"^^''°™  Brow«ino. 

:2r^r  day  of  September.  1839.p=°*'^«  ^^°^«- 


"  Sign  your 
names  to  this 

n 


jAper."  Upon  ai^  affidavit  of  Charlotte  Browning,  to  the 

fnMkww^**  following  effect:  *'  that  on  the  24th!  of  September, 

ledgmeot  of 

her  sigqature  ttii4?r  the  9th  section  of  stat  1  Vict.  c.  26. 
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the  deceased  came  into  the  room  wherein  the  de-       1839. 
ponent  and  her  fellow   witness  to  the  said  will     Feb.  2nd. 
(Thomas  Brown)  then  were,  and   produced  and  intbegoodBor 
shewed  to  them  the  said  last  will  and  testament,     ^Jl^^l^ 
(which,  about  half  an  hour  preceding,  this  de- 
ponent, on  going  into  the  deceased's  parlour,  had 
observed  her  writing),  and  the  said  deceased  then 
said  to  this  deponent  and  the  said  Thomas  Brown, 
'  sign  your  names  to  this  paper,'  meaning  the  said 
will ;   that  this   deponent  and   the    said  Thomas 
Brown,  then  at  the  same  time,  and  in  the  presence 
of  the  said  deceased  and  of  each  other,  signed  their 
names  accordingly  to  the  said  will ;  and  the  said 
deceased,  immediately  they  had  so  signed  it,  took 
it  up  and  left  the  room  therewith,  and  this  de- 
ponent on  the  following  day  saw  the  same  on  the 
dressing  table  in  the  said  deceased's  bed-room." 

Haggard  prayed  probate. 

Sir  Herbert  Jenner. 
Can  the  signature  to  this  will  be  said  to  have 
been  *'  made  or  acknowledged  by  the  testatrix  in 
the  presence  of  the  witnesses,"  as  required  by  the 
ninth  section  of  the  statute  ?  From  the  affidavit, 
it  appears  that  all  that  the  deceased  did  was  to 
request  the  witnesses  to  sign  their  names  to  the 
paper,  without  saying  that  it  was  a  will,  or  that 
the  signature  was  hers  ;  I  cannot  hold  this  to  be  a 
sufficient  compliance  with  the  statute,  and  I  must 
reject  the  motion. 


•         • 
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In  the  goods  of  William  Henry  Fot,  deceased. 
18S9. 


William  Henry  Foy,  a  Major  in  the  East  India 
Feb7i2™'  Company's  Bombay  Artillery,  died  at  the  Cape  of 
Proi»tohaYiiig  Good  Hope,  on  the  30th  of  March,  1838.  He 
aTthfca^^of  q"^*^^^  *^^®  country  early  in  life,  and  in  1827, 
Good  Hope  of  while  on  furlough  in  England,  he  married,  and  in 
unattested  1829  returned  to  India,  where  he  remained  until 
made  there  b  January  1838,  when  he  proceeded  on  leave  to  the 
S  "Vffic^r'm  Cape  of  Good  Hope  for  the  benefit  of  his  health. 
Coif  "n  w-  »S^^^^y  before  his  death  he  made  a  will  which  was 
▼ice;  probate    (Julv  attested,  and  he  afterwards  made  a  codicil, 

of  both  papers        i.,i«  «i  i-t  ii 

aiao  allowed  to  which  hc  Signed,  Dut  which  was  not  attested  by 
**"  ^^        witnesses.     Probate  of  both  papers  was  granted  at 
the  Cape  of  Good  Hope. 

Curteit  moved  the  Court  to  grant  probate  of  both 
papers,  following  the  grant  at  the  Cape. 

Sir  Herbert  Jxnner. 
Was  the  deceased  domiciled  there  ? 

Ourteis. — No ;  he  was  at  the  Cape  only  for  tern* 
porary  purposes.  He  intended  to  return  to  India, 
where,  I  submit,  he  was  legally  domiciled. 

Sir  Herbert  Jenmer. 
Does  a  person  by  going  to  India  in  the  East 
India  Company's  service  change  his  domicil  ? 

Curteis. — I  submit  that  he  does,  it  was  so  held 
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in  Bruce  v.  JSruee(a).     But  if  not,  here  is  the       1889, 
decree  of  a  competent  Court  where  the  deceased  nihAwtTnu. 

died,  and  the  statute  1  Vict  c.  26,  does  not  extend        J 

to  the  Colonies.     Mr.  Justice  Blackstane  (b)  says,  i'^«»^«8^<^ 

that  the  Colonies  are  not  bound  by  an  act  of  Par-      <*•««•* 

liament  unless  particularly  named  ;  and  that  such 

was  the  opinion  of  the  authorities  in  India,  is  shewn 

by  their  having  (with  certain  exceptions)  re-enacted 

the  statute  as  to  wills,  but  such  Act  was  not  come 

into  operation  until  the  1st  of  February,  1839.      J^^  ^'"^^ 


^  (.  e  V 


The  Court  directed  the  case  to  stand  over,  and    Url'^ ' ^'  ''  p'^'^ 
on  a  subsequent  day,  allowed  probate  of  both  papers 
to  pass,  but  gave  no  opinion  as  to  the  domicil.  /. 


<  -^  ♦'•;«^ 


T-i  JO 


(a)  8  Bro.  P.  C.  566 ;  2  Bof.  &  P.  299,  note;  and  Lord  Eldon*9 
observatioiiB  in  Martk  y.  Hu/cAtiuofi,  2  B.  ^  P.  231. 
(6)  Vol.  1,  Introduction,  §  4. 


In  the  goods  of  Jambs  Clark,  deceased. 


1889. 


James  Clark,  late  of  Warfield,  in  the  county  of    ^"t^' 
Berks,  died  on  the  4th  of  June,  1838.    Shortly  t^^^*^* 
before  his  death,  and  upon  the  day  on  which  he  i^i'wiu.TO. 
died,  being  very  ul,  he  requested  the  Rev.  Mr.  dnwerthenof 
Furlong,  the  vicar  of  the  parish,  who  was  attending  hti^hicrbe 
him  at  the  time,  to  make  his  will.     Mr.  Furlong  ^tJ^tT 
accordingly  drew  up  a  will,* and  tj^e  deceased  took  2t^^^^*J^ 
a  pen  in  his  hand  for  the  purpose  of  signing  his  •v^cwnt    , 
name  to  the  will,  but  from  bodily  weakness  was 
unable  to  do  so ;  he  then  requested  Mr.  Furlong  to 
sign  the  will  for  him ;    Mr.  Furlong  upon  this, 
with  the  statute  1  Vict.  c.  26,  before  him,  and  in- 


Clabx, 
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1889,      tending  to  follow  its  provisions,  signed  the  will  in 
Feb.  aoth. '    his  own  name,  thus, 
lo'thTgMdsof  **  Signed  on  behalf  of  the  testator,   in   his 

presence,  and  by  his  direction,  by  me, 

"  C.  F.  FuBLONOy 

"  Vicar  of  Warfield,  Berks/' 

The  above  signature  was  made  for  and  ac- 
knowledged by  the  testator,  in  the  presence 
of  us,  whose  names  are  hereto  subscribed, 

"  Mary  Butler  ^  her  mark, 
"  Ann  Clark." 

The  witness,  Ann  Clark,  was  the  wife  of  the  de- 
ceased, and  had  a  legacy  under  the  will,  and  was 
appointed  the  executrix  according  to  the  tenor 
thereof. 

Jenner  prayed  probate  to  the  executrix. 

The  Act  has  been  complied  with,  and  the  exe- 
cutrix is  a  good  witness,  although  she  will  lose  her 
legacy  under  the  1 5th  section  of  the  act. 

* 

Sir  Herbert  Jenner. 

The  statute  allows  a  will  to  be  signed  for  the 
testator  by  another  person,  and  it  does  not  say  that 
the  signature  must  be  in  the  testator's  name  ;  here, 
this  gentleman,  at  the  testator's  request,  signed  the 
will  for  him,  not  in  the  testator's  name,  but  using 
his  own  name.  I  iucline  to  think  that  this  is  a 
sufficient  compliance  with  the  Act ;  the  executrix  is 
a  good  witness,  but  will  lose  her  legacy. 

Probate  to  pass. 
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In  the  goods  of  Ann  Allen,  Widow,  deceased.  \%sd. 


March  19th. 

Ann  Allen,  the  deceased,  died  on  the  29th  of  _,  - —    . 

y^  A    r\  ^^*  deceased 

January,  1839.  On  the  29th  of  December  pre-  signed  iier  wui, 
ceding,  she  executed  her  will,  by  making  her  d^^^cToi 
mark  thereto  in  the  presence  of  William  Tuck,  23£SbS*a»^ 
who  then,  in  her  presence,  subscribed  his  name  as  a  IT^^  o^"*^ 
witness.      On    the   7th   of   January,    Amy    Lake  robMonentday 

*>  ''  tbe  acKDOw- 

Overton-  having  arrived,  at  the  deceased's  house  ledgedherng- 
from  Bristol,  the  deceased,  in  her  presence,  and  preKnce  of 
in  that  of  William  Tuck,  both  of  whom  were  pre-  l^d^^^er 
sent  at  the  same  time,  acknowledged  her  said  will  ^rf^^h^"**" 
and  her  aforesaid  mark,  and  Amy  Lake  Overton  win, but  the 

former  witness 

then  signed  her  name  as  a  witness  thereto  in  the  did  not  again 
presence  of  the  deceased  and  of  William  Tuck,  ^i;^robate. 
who  did  not  again  attest  the  will.  ^ 

m 

Haggard  prayed  probate.  * 

Sir  Herbert  Jenner. 
The  Act  requires  that  the  signature  ^'*  shall  be 
made  or  acknowledged  by  the  testator  in  the  pre- 
sence of  two  or  more  witnesses  present  at  the  same 
time,  and  that  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  the  presence  of  the  testator." 
Here,  the  deceased  made  her  mark  in  the  presence 
of  one  witness  only,  who  attested  it,  and  afterwards, 
on  a  subsequent  day,  acknowledged  her  signature 
in  the  presence  of  the  same  witness,  who  did  not 
then  subscribe  it,  and  of  another  who  did.  The 
natural  construction  of  the  words  of  the  act,  which 
are  in  the  future  tense,  seems  to  be  that,  when  the 
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1889,      signature  is  made  or  acknowledged,  the  witnesses 


Mtrch  i9tk    shall  then  attest  it,  not  one  at  one  time  and  one  at 
In ihegoodi of  another. 

Allsn, 

Haggard. — ^The  act  does  not  expressly  require 
that. 

Sir  Herbert  Jenneb. 

No,  not  expressly ;  but  are  the  words,  shall  at- 
test, equivalent  to  shall  have  attested?  Suppose 
both  the  witnesses  had  subscribed  the  will  singly 
at  different  times,  and  the  deceased  had  afterwards 
acknowledged  her  signature,  would  that  have  been 
sufficient  ? 

I  doubt  whether  this  is  a  sufficient  compliance 
with  the  Act,  and  I  must  reject  the  motion.  Had 
not  the  property  been  so  small,  (under  lOOZ.),  I 
should  have  directed  the  paper  to  be  propounded* 


In  the  goods  of  Charles  Nicholas  Rippin,  Esq. 


1839. 


Biarch  19th.  The  deceased  died  on  the  9th  of  January,  1839, 
TettetoTdaiy  having  made  his  last  will  and  testament,  bearing 
«J«^*^^^  date  the  19th  of  November,  1838,  and  thereof  ap- 
tiierem  of^jftjf  pointed  Jamcs  Dolman,  Henry  John  Turner,  and 
tabMquentiy  to  Gcorgc  Kirbv,  cxecutors,  and  which  was  duly 
the  toftator  attested.  In  the  early  part  of  the  month  of  De* 
fifty  tLuAZt-  cember,  1838,  the  deceased  gave  his  will  to  James 
w^*iirty,  Dolman,  who  was  then  upon  a  visit  to  the  deceased, 
ilriii**^ttwt-  ®^^  requested  him  to  peruse  it,  and  give  his  opinion 

ed,  probate  of 

the  will  pused  in  blink,  the  word  BStf  having  been  entirely  ertaed. 
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as  to  the  contents  thereof;    James  Dolman  took       18^9. 

the  will  away  with  him,  and  on  the  next  day  care-    ^^^  i^^* 

fully  perused  the  same»  and  particularly  noticed  lo  the  goods  of 

that  the  deceased  had  therein  left  a  legacy  of  fifty      dJ^^ 

pounds  to  his  servant  Sarah  Soar,  and  had  only 

given  a  legacy  of  twenty-five  pounds  to  each  of  his 

two   sisters.     Shortly   afterwards,  upon  returning 

the  will  to  the  deceased,  he  asked  Mr.  Dolman 

whether  it  would  do,  who  pointed  out  the  legacy  of 

fifty  pounds  to  the  servant,  and  said  he  considered 

it  too  much,  with    reference  to  the  legacies  of 

twenty -five  pounds  to  his  sisters ;  upon  which  the 

deceased  asked  him  if  he  could  not  make  a  codicil, 

to  which  he  replied  in  the  affirmative.    The  testa* 

tor  shortly  before  his  death  delivered  his  said  will 

U)  Mr.  Dolman,  folded  up  in  an  envelope,  and  it 

remained  in  his  possession  in  the  same  state  until 

after  the  deceased's  death,  upon  which  event  he 

again  opened  and  read  the  same,  and  then  noticed 

that  the  word  **  fifty''  in  the  legacy  to  the  said 

Sarah  Soar  was  erased,  and  the  word  '^thirty''  in 

the  testator's  handwriting  substituted. 

Pratt  prayed  probate  of  the  will  as  it  originally 
stood. 

Sir  Herbert  Jenner. 
The  will  is  duly  executed,  but  there  appears  in 
it  a  legacy  of  thirty  pounds  written  on  an  erasure, 
and  there  is  no  signature  of  the  testator  or  sub- 
scription of  the  witnesses,  made  in  the  manner  re- 
quired by  the  21st  section  of  the  Act ;  the  alteration, 
therefore,  can  have  no  effect,  except  so  far  as  the 
effect  of  the  will,  as  it  originally  stood,  shall  not 
be  apparent.     It  is  not  apparent  what  the  word  was 
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^889.  over  which  "thirty"  is  written,  it  cannot  be  made 
March  19th.  out.  The  legacy  then  of  thirty  pounds  being  an 
In  the  goodg  of  alteration,  and  not  attested  in  the  manner  required 
''"^'  by  the  statute,  cannot  stand  ;  and  the  only  question 
isy  whether  the  legacy  of  "  fifty"  pounds,  which  is 
not  apparent  upon  the  face  of  the  will,  but  which  is 
deposed  to  by  a  party  who  saw  it  in  the  will  before 
the  alteration,  can  be  pronounced  for  ?  I  am  of 
opinion  that  the  Court  is  not  at  liberty  to  supply 
by  parol  testimony  what  is  not  apparent  upon  the 
face  of  the  will  itself,  and  the  2 1  st  section  of  the 
Act,  declaring  that,  "  no  obliteration,  interlineation, 
or  other  alteration  made  in  any  will  after  the  exe- 
cution thereof  shall  be  valid  or  have  any  effect, 
except  so  far  as  the  wordd  or  effect  of  the  will 
before  such  alteration  shall  not  be  apparent,*'  &c* 
I  am  of  opinion  that,  according  to  the  construction 
which  I  must  put  upon  these  words,  the  legacy  is 
lost  altogether. 

Probate  to  pa^^sdth  the  lesracv  in  '^^^^^^^.x.Ji-ijfe^Ai^^ 


Probate  to  pass,  jjdth  the  legacy  in  blank.     .    o»  •  ^  *> 


1839.      ^°  ^^  goods  of  Mary  Warden,  Spinster,  deceased. 


March  19th. 

^  -7—.  ,  Mary  Warden,  of  Great  Ilford,  in  Essex,  died 
herwui,and  ou  the  28th  of  December  last.  On  the  10th  of 
Quent  day  MDt  that  mouth,  the  deceased  being  in  a  declining  state 
i^'toittert  of  health,  requested  D.  P.  Gladwin  to  make  her 
th^ra^iaT"  w^H,  which  he, did,  and  after  he  had  read  the  same 
they  laid  that    ovcr  to  the  deceased,  she  sieiied  it  in  the  presence 

they  were  come  »  o  ,    »■•       • 

for  the  purpoee  of  Gladwiu,  Elizabeth  Tuck,  and  Elizabeth  Martin, 
names  aa  wit-  but  Elizabeth  Tuck  alone  subscribed  her  name  as  a 
wuTwhichwaa  witness.     A  day  or  two  afterwards,  Gladwin  and 

then  prodaced» 

upon  which  the  testatrix  said,  "  I  am  glad  of  it,  thank  God !"  and  they  subscribed  the  will  as 

witoesse^ :  HM,  to  be  an  ack  nowledgment  of  her  8ig:Qatttre  by  the  deceased,  under  1  Vict  c.  9S,  s.  9. 
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Tuck  beiDg  with  the  deceased,  Gladwin  suggested        1839. 


to  her  that  he  thought  there  should  be  two  wit-    March  i9th. 
nesees  to  her  will,  upon  which  the  deceased  im-  jo uiegoods of 
mediately  sent  for  William  Habgood  and  James      ^|^1' 
Carter  (neighbours),  for  the  purpose  of  their  wit-    ^ 
nessing  her  said  will.     When  Habgood  and  Carter 
came,  they  went  up  into  the  deceased's  bed-room, 
when  Gladwin   produced   the   will,   and  told  the 
deceased  that  they  had  come  as  she  i^equested  for 
the  purpose  of  signing  their  names  as  witnesses 
thereto,  to  which  the  deceased  replied,  '*  I  am  very 
glad  of  it,  thank  God  !"  wfarereupon  Habgood  and 
Carter  signed  their  names  to  the  will  in  the  pre- 
sence of  the  deceased,  both  being  present  at  the 
same  time.    Gladwin  then  sealed  up  the  will  in  an 
envelope,  and  left  it  with  the  deceased. 

Below  the  signature  of  the  testatrix,  these  words 
were  added,  *^  I  appoint  D.  P.  Gladwin  to  execute 
this  my  will." 

« 
Addams  submitted  that  this  was  a  virtual  ac- 

knowledgment  of  her  signature  by  the  deceased^ 
The  act  does  not  expressly  require  a  direct  acknow'* 
ledgment:  suppose  a  person  wrote  his  will  on  a 
sheet  of  paper  and  signed  it,  and  sent  {or  two  wit** 
nesses,  and  said,  there  is  my  will,  attest  it,  would 
not  that  be  sufficient  ?  Is  not  the  present  case  in 
effect  the  same?  He  cited  BythewoocTs  Convey^ 
ancmg^  by  Jarman^  vol.  1 ,  p.  75 ;  and  the  Court 
being  of  opinion  that,  under  the  circumstances,  the 
signature    was  sufficiently   acknowledged   by   the  ' 

testatrix,  under  the  ninth  section  of  the  statute 
1  Vict.  c»  26,  allowed  administration  with  the  will 
annexed  to  pass  to  the  residuary  legatee,  the  ap- 
pointment of  the  executor  not  being  part  of  the  will. 


336  CASES    DETERMINED   IN    THE 


In  the  goods  of  Sarah  Bigoar,  (Wife  of  "CHARLSg 

BiooarV  deceased. 


1839. 


April  i8tb.  'Phe  deceased,  under  her  marriage  settlement, 
A  manMd  had  a  power  to  dispose  of  certain  property  ^  ^  by  her 
ri^£rherl[^.  last  will  and  testament,  in  writing,  to  be  published 
r^w'S^ffi  and  declared  in  the  presence  of  and  to  be  attested 
pS^'^'-^y  wui  '^y  *^^  or  ^^T^  credible  witnesses."  She  made 
tobepab^cMi  hg^  ^ju  j^  jue  form,  and  it  was  attested  by  two 

by  her  m  toe  ^  i.       i  i_         •!•      i*  t    t?    o 

presence  of  and  wituesses,  oue  of  whom  was  the  Wife  of  J.  ill.  oan- 
bytwocf«itMi  ders,  the  executor,  and  a  legatee  of  102.  under  the 
^uSb^'  her  will,  who  had  not  renounced  nor  released  his  legacy. 
IS^jTomJ^"  The  parties,  whose  interests  were  a£Fected,  consented 
jn^jje^who  tQ  ttg  probate. 

•amet  one  of 

being  the  wife       ilc2c2aiiM  prayed  probate. 

of  the  executor, 
who  was  also  a 

df^'lT^"  Sir  Herbert  Jenner. 

had  not  re-  The  will  is  required  to  be  executed  in  the  pre- 

no\incOT  or  re-  *  ' 

leased  his        scuce  of  two  Credible  (that  is  competent)  witnesses. 

tolegrantad,     One  of  the  wituesscs  is  the  wife  of  the  executor, 

^^M^L^to    who  has  not   renounced,  and  who  is  besides  a 

^n tf^the*^"'  legatee.    The  consent  of  the  parties  will  not  render 

power,  open,     the  wituess  Competent.     Formerly,  in  such  cases, 

this  Court  left  it  to  a  Court  of  Equity  to  say 

whether  the  power  was  duly  executed  or  not ;  but 

it  has  been  held  lately,  that  this  Court  is  bound 

to  give  its  opinion  in  the  first  instance  as  to  the 

validity  of  the  execution.     It  is  really  a  question 

for  a  Court  of  Equity.     The  safest  way  will  be  to 

allow  probate  to  pass,  leaving  the  question  as  to 

the  execution  of  the  power  open ;  it  is  clear  that  a 

Court  of  Equity  cannot  act  unless  the  Court  of 

Probate  allows  probate  of  the  paper  to  pass. 
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In  the  goods  of  Sir  Charles  Ibbetson,  deceased.        ^^^' 

__^  June  25th. 

Sir  Charles  Ibbetson,  late  of  Denton  Park,  in  Teitator  after 

^  ..     the  ezecutioii 

the  county  of  York,  Bart.,  died  on  the  9th  of  April,  of  bis  win.  ob. 

1839,  having  executed   his  will,    with   a  codicil  ertMd  certain 

thereto,  on  the  14th  of  November,  1838,  and  there-  K^^T^^iu 

of  appointed  his  sister-in-law,  Dame  Alicia  Mary  Jl^^j'^'j^'liarti 

Ibbetson,  widow,  and  John  Thomas  SelwVn,  Esq.  » blank,  the 

mi  i»   1         t  J      original  wordi 

executors.     The  personal  property  of  the  deceased,  not  being  dis- 
amounted  in  value,  to  about  25,0002.     When  the  face  of  the 
will  was  prepared,  blanks  were  left  by  the  solicitor  ^^* 
who  prepared  the  same,  for  all  the  amounts  of  the 
legacies,  and  for  the  names  of  several  of  the  legatees 
in  the  sixth  sheet  of  the  will ;   these  blanks  were 
afterwards  filled  up  by  the  deceased  previously  to 
the  execution  of  the  will.     After  the  death  of  the 
testator,  upon  opening  the  will,  which  was  found 
with  the  codicil  folded  and  sealed  up  together  in    , 
an  envelope,  in  a  press  or  bureau  in  the  deceased's 
sitting  room,  there  was  an  obliteration  of  the  name 
of  a  legatee,  and  the  amount  of  the  legacy,  and  an 
erasure  of  the  amount  of  a  legacy  to  his  farming 
servants. 

Addams  moved  for  probate  of  the  will  as  it  then 
stood ;  that  is,  with  the  interlineations  remaining, 
and  with  the  parts  removed  in  blank. 

Sir  Herbert  Jenmer. 
The  obliterations  and  erasures  should  be  careftilly 
examined  by  persons  accustomed  to  inspect  writings 
in  order  to  ascertain  how  the  will  originally  stood ; 

VOL.   II.  z 
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1839.       possibly  with  the  use  of  glasses,  that  may  be  dis- 
Jane  25th.     covered ;  but  I  am   quite  unable  to  make  it  out. 
In  the  goods  of  The  inteHiueatioDS  are  ail  deposed  to,  in  the  affi- 
dl^a^'     davit  of  the  solicitor  as  having  been  there  before 
the  execution;  probate  may,  therefore,  pass  with  the 
interlineations  as  stated  in  the  affidavit;  probate 
should  also  pass  with  the  obliterated  and  erased 
passages  restored,  if  they  can  be  made  out,  other- 
wise probate  must  puss  with  those  parts  in  blank. 


Probate  eventually  passed  with  the  interlineations, 
but  with  the  parts  destroyed  in  blank,  as  it  could 
not  be  discovered  what  those  parts  originally  were. 


1839. 


In  the  goods  of  Richard  Hates,  deceased. 


July  4th. 

Probate  al- 
lowed of  an  un- 
attested codicil 
made  at  aea  by 
a  purser  of  a 
man-of-war,  as 
that  of  a  sea- 
man, under  the 
exception  con- 
tained in  the 
1  IHi  section  of 
the  Stat  I  Vict 
c.  26. 


Richard  Hayes,  Purser  of  H.  M.  S.  Thunderer, 
died  on  the  27th  of  August,  1838.  He  left  a  will 
duly  executed  on  the  26th  of  April,  1833.  On  the 
18th  of  January,  1838,  he  wr6te  a  codicil  to  his  will 
and  signed  it ;  this  codicil  was  not  attested. 

On  the  28th  of  May,  Ourteis  prayed  probate  of 
both  papers,  submitting  that  the  codicil  was  valid, 
under  the  exception  contained  in  the  1 1th  section  of 
the  Stat.  1  Vict.  c.  26,  as  the  will  of  a  geaman  at 
seQj  that  section  enacting,  *'  that  any  soldier,  being 
in  actual  military  service,  or  any  mariner  or  seaman, 
being  at  sea,  may  dispose  of  his  personal  estate,  as 
he  might  have  done  before  the  making  of  this  act*' 
But  the  Court  having  some  doubt  whether  a  purser 
was  included  in  the  term  seaman,  directed  the  case 
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to  Stand  over,  in  order  to  ascertain  whether  any      1889, 
construction  had  been  put  upon  the  word  "scawian"     •'"^y  **• 
with  regard  to  nuncupative  wills  excepted  under  in  the  goods  of 
the  Statute  of  Frauds.  drntaud. 

On  the  4th  of  July  the  motion  was  renewed,  the 
case  of  the  JEarl  of  Elusion  v.  Lord  Henry  Sey- 
mnifj  hy  his  guardian^  before  Sir  Willicim  Wynnes 
(21  St  July,  1802,)  having  been  found,  in  which  an 
allegation,  propounding  a  nuncupative  codicil  made 
by  Lord  Hugh  Seymour,  the  admiral  of  the  station 
off  Jamaica,  was  rejected,  on  the  ground  of  its 
having  been  made  at  the  admiral's  house  on  shore, 
and,  therefore  not  '^at  ««a,"  as  required  by  the 
statute ;  Sir  William  Wynne^  however,  intimating 
his  opinion,  that  the  admiral  would  be  included  in 
the  words  "  mariner  or  seaman^^  in  the  23rd  section 
of  the  statute  of  frauds,  29  Ch.  2,  c.  3* 

Sir  Herbert  Jenneb. 
Under  the  old  law  it  is  quite  clear,  that  this 
codicil  would  be  entitled  to  probate,  as  no  formality 
was  required  for  the  disposal  of  personal  estate.  By 
the  11th  section  of  the  recent  statute,  the  wills  of 
soldiers  in  actual  military  service,  and  of  mariners 
or  seamen  at  sea,  are  excepted  from  the  operation 
of  the  act,  and  supposing  the  deceased,  in  this  case, 
to  have  been  a  ''  mariner  or  seaman**  within  the 
terms  of  the  act,  the  codicil  is  entitled  to  probate ; 
the  question  then  is,  whether  the  purser  of  a  man<» 
of- war,  comes  within  the  terms  ^^marip^er  or  sea^ 
man**  The  only  case  in  which  a  similar  question 
has  been  raised,  that  the  Court  is  aware  of,  is  that 
which  has  been  cited,  of  The  Earl  of  Euston  v. 
Lord  Henry  Seymour^  the  question  in  that  case 

z  2 
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1839,  was,  as  to  the  validity  of  a  nxincupatiye  codicil 
July  4ih.  of  Lord  Hugh  Seymour,  under  the  23rd  section 
In  thrgo^i of  of  the  Statute  of  Frauds.  Lord  Hugh  Seymour 
^AYM.''  tad  made  a  codicil  by  nuncupation,  while  at  the 
dMceaud.  house  appropriated  to  the  admiral  of  the  station  at 
Jamaica.  Sir  WUliam  Wynne  was  of  opinion  that 
the  allegation  propounding  the  codicil  was  inad- 
missible, as  it  could  not  be  said  that  the  admiral 
was  at  sea  at  the  time  of  nuncupation;  but  on  refer- 
ence to  the  notes  of  Sir  Christopher  Robinson  and 
Dr.  Arnold,  I  find  that  Sir  William  Wynne  said 
that  if  it  had  been  res  Integra^  and  he  had  been 
compelled  tO' determine  the  question,  it  was  'Hhe 
inclination  of  his  mind"  to  hold  that  the  term 
**  mariner  or  seaman,"  included  the  whole  profes- 
sion, '^  because  he  did  not  know  where  to  stop.'* 
Some  of  the  reasons  assigned  for  the  exception, 
(which  was  not  merely  to  protect  illiterate  persons,) 
it  was  said,  applied  just  as  well  to  the  commander 
in  chief,  as  to  a  common  seaman ;  the  same  sudden 
emergency  might  arise  to  render  it  necessary  for 
the  individual  to  dispose  of  his  property  by  word  of 
mouth,  in  the  one  case  as  in  the  other ;  and  whilst 
at  sea,  one  might  be  inops  consiliiy  as  well  as  the 
other.  It  is  difficult  to  say  where  the  line  of  ex- 
clusion is  to  be  drawn.  Under  these  circumstances, 
this  being  the  only  case  which  the  Court  has  to 
guide  it,  in  the  construction  of  the  act,  and  thinking 
that  the  reasons  for  the  exemption  apply  equally  to 
a  commander-in-chief,  as  to  a  common  seaman,  I 
incline  to  hold  that  the  codicil  in  question,  falls 
within  the  exception  contained  in  the  I  hh  section 
of  the  act,  as  being  that  of  a  **  seaman  at  sea,''  I 
am  of  opinion,  according  to  the  construction  of  the 


PREROGATIVE  COURT  OF  CANTERBURY.  341 

term  given  by  Sir  William  Wynne^  and  according'      1889. 

to  the  reason  of  the  thing  that  the  term  *^  mariner  Jviy  4th. 
or  seaman^**  does  not  exclude  any  person  in  her  in  Um  goods  of 

Majesty's  navy,  though  superior  officers  of  the  ship,  ^^"*' 
being  '  ^  a<  ^ea/'  from  the  exception  contained  in 
the  act. 


Probate  to  pass  of  the  will  and  codicil. 


In  the  goods  of  John  Johnson,  .deceased.  1839. 

„.««.«.  July  4tb. 

John  Johnson,  a  Major  in  her  Majesty's   13th  Proiwtoai. 
Regiment  of  Foot,  embarked  from  India  for  Eng-  executed  b 
land,  on  the  18th  of  March  last,  and  died  on  the  twtodbytw^ 
voyage  on   the  19th  of  April.     On  the  20th  of  ;HSS!raftai 
August,  1838,  while  in  India,  he  executed  a  will  ^SUS^Se 
which  was  attested  by  two  witnesses,  but  it  did  not  Conn  pre. 
appear  from  the  attestation  clause,  that  the  wit-  the  stetnte  had 
nesses  were  present  at  the  same  time,  and  there  was  with.^^^ 
no  affidavit  to  that  effect.     While  on  board  ship  he 
executed  a  codicil  which  was  duly  attested,  in  which 
reference  was  made  to  his  will. 

Addams  moved  for  probate  of  the  will  and  codicil. 

Sir  Herbert  Jennbr. 
The  will  is  dated  the  20th  of  August,  1838,  there 
are  two  witnesses  to  that  will,  but  it  does  not  appear 
upon  the  face  of  the  paper  that  the  requisites  of 
the  act  have  been  complied  with,  and  there  is  no 
affidavit  to  that  effect ;  but  where,  as  in  this  case 
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1889.      the  witnesses  are  in  India,  the  Court  will  assume 

July  4th.      that  the  will  has  heen  duly  executed.     Here  there 

i^thT^of  is  reference  made  to  the  wiU,  in  the  codicil  which 

iu^^'     was  duly  executed,  which  might  be  a  republication 

of  the  will.     Again,  might  not  this  gentleman  be 

considered  a  'Vsoldier  in  actual  military  service*' 

under  the  11  th  section  of  the  act  ? 

Addams. — I  should  submit  that  he  might. 

Sir  Her'bert  Jenner. 
In  this  case  I  shall  assume  that  the  act  has  been 
complied  with. 


^889.  In  the  goods  of  Thomas  Howell,  deceased. 

July  15th.  ■ 

Theai^t-  Thomas  Howell,  died  on  the  7th  of  April,  1839, 

^tonina   '  leaving  a  will  dated  the  27th  of  March  preceding, 

mad«k!a^  Signed  by  him,  and  attested  by  three  witnesses, 

"^•^"mre^f **^  The  will  concludes  thus,  "  declaring  this  to  be  my 

theteitator,ad-  last  wiU  and  tcstamcut,  on  the  day  and  year  first 

miDistratioD,        ,     -  .  j  j 

with  the  will       bcforC  WTlttCU. 
annexed,  grant- 

ed  to  the  re-         ^<  Signed,  Sealed,  and  declared  by  me, 
th/ciauMap.'  the  tcstator,  Thomas  Howell, 

SicSfw  not    itt  tlie  presence  of  us, 
Si^iiB?'*  "^^     ^'  ^*^  request,  and  in  the 

presence  of  each  other  as  witnesses. 
**  Christopher  Brown. 
"  Jonas  Hunt. 
"  Jasper  Taylor.*' 
'^And  I  hereby  appoint  Messrs.  Bradford  and 
Burt  of  Swinden,  and  Jonas  Hunt,  executors." 
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The  whole  of  the  will,  including  the  appointment       1839. 


of  the  executors,  was  written  before  the  deceased     July  isth. 
signed  it,  it  was  all  read  to  him,  and  he  afterwards  in  tbrgoodi  of 
signed  it,  and  it  was  attested  by  the  witnesses.  i^w!' 

Phillimare  prayed  probate  to  the  executors. 

Sir  Herbert  Jenner. 

The  appointment  of  the  executors  is  after  the 
name  of  the  testator.  If  that  is  part  of  the  will, 
the  signature  is  not  at  the  foot  or  end  of  the  will, 
as  required  by  the  statute,  the  Court  has  no  dis- 
cretion, but  must  deal  with  this  addition  in  the 
same  madner,  as  if  it  had  been  a  bequest  of  the 
residue  or  of  real  estate. 

Motion  rejected. 


The  Court  subsequently  allowed  administration 
with  the  will  annexed  to  pass  to  the  residuary 
legatee,  without  the  clause  appointing  the  executors; 
upon  their  consent. 


In  the  goods  of  Williah  Brooke,  deceased. 


The  deceased  left  a  will,  dated  the  16th  of  July,  Jt^uuiitl". 
1837.    Aflier  the  statute,  1  Vict.  c.  26,  came  into  isae.enuiS  * 

a  a      C6rtAiii  words 

operation,  the  testator  made  certain  alterations  m  ia  a  wiii  ezo- 
his  will,   by  erasing  some   words,  and  inserting  i837,wid"^' 
others,  and  at  the  end  of  the  will,  he  wrote  this  "^^^^ 
memorandum ;  "  The  erasure  in  the  twenty-third  ^^**^-®jJ 
line  of  the  sixth  sheet,  the  word  "  two"  taken  out,  ^y  ^"^  i>ut 

such  memo- 
random  waa 
unattested.    Motion  for  probate  of  the  will  as  H  originaUy  Hood,  rejected. 


t^  i^ 
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^S89.      and  the  word  "  one"  put  in  its  place ;  and  in  the 
^>^'^^      first  line  of  the  seventh  sheet,  the  word  "four"  taken 
In  the  goods  of  out,  and  the  word  *'  two"  put  in  its  place,  and  in 
d^oMd.      the  fifth  line  of  the  seventh  sheet,  the  word  "  four" 
taken  out,  and  the  word  ^*  two"  put  in  its  place : 
"  By  me,  Wm.  Brooke,  June  26th,  1838." 
These  were  the  alterations  in  question,  and  they 
were  not  attested  as  required  by  sect.  21  of  the  stat. 
1  Vict  c.  26- 

The  Queen* s  Advocate  prayed  probate  of  the 
will  as  it  originally  stood,  submitting  that  the  Court 
might  do  so,  as  it  appeared  firom  this  memorandum 
upon  the  will  itself  what  the  original  words  were. 

Sir  Herbert  Jenner. 

If  the  construction  which  the  Court  has  put  upon 
the  2lBt  section  of  the  act  be  correct^  (a)  this  motion 
must  be  rejected.  My  opinion  is,  that],the  memo- 
randum being  unattested,  forms  no  part  of  the  will 
of  the  deceased,  and  that  it  cannot  be  looked  at  to 
shew  what  the  words  were  which  have  been  erased. 
If  any  doubt  exists  as  to  propriety  of  the  con- 
struction which  the  Court  has  put  upon  this  clause 
of  the  Act,  the  will  should  be  propounded,  {b)  in 
order  that  the  opinion  of  the  Superior  Court  may 
be  taken  upon  the  point 

Motion  rejected. 

(a)  Rippin  deceased,  mUe,  332»  kad  Sir  C.  Ibbetoon,  deceated,  337. 

{b)  This  was  afterwards  done«  and  the  allegation  propounding  the 
will  as  it  originallf  stood^  was  rejected^  and  from  the  decree  of  the 
Conrt  rejecting  the  allegation,  an  appeal  was  prosecuted  to  the  Privy 
Council  where  the  point  has  been  argued,  but  as  yet  no  decision  has 
been  given.  %f^luA^Cn^  ^Ud^  H^  .^m^.M'UjUs^ 


A-'^"^"^c:^>^-^'-' 


345 


ARCHES  COURT  OF  CANTERBURY. 


RooKBS  against  Rookes. 


Oh  Petition. 

1840. 


KRBI. 


This  was  an  appeal  from  the  sentence  of  the  hilaby  t 
Judge  of  the  Gonsistorial  Court  at  Exeter,  in  a     ^^  "^* 
cause  of  divorce,  by  reason  of  cruelty,  brought  by  ^  J^jg?'****^ 
the  wife  against  her  husband.     Ou  the  r2th  of  July,  acta,  being  m. 
1839,  the  Judge  pronounced,  that  Mrs.  Rookes  had  ^Vibei  oFap^* 
iailed  in  proof  of  her  libel,    and  dismissed   Mr.  ^jA'^^ye, 
Rookes ;  from  that  sentence  an  appeal  was  alleged  p^[^  ^^ 
instanter,  and  a  minute  of  Court  was  entered  to  the  p~5?»'  "*  ^ 

which  were  lh« 

following  effect : — "On  which  day  the  Judge,  &c.  following mU 
did  pronounce,  decree,  and  declare,  that  the  said  court  below : 
Mary  Rookes  is  not  entitled  to  the  sentence  for  drftr€nc$,  ire.! 
which  she  prays  in  this  suit"  "Saving  the  Judge's' ^''^^^^•f- 
reverence,  fee.  Gidley  (a)  appealed,  and  is  assigned  JjJ^'*]*^^  ^' 
to  certify  of  the  prosecution  of  his  appeal  by  this  tecutum  •/  ku 
day  month,  if  a  Court  day,  otherwise,  on  the  next  2.  •'GidUyu 
Court  day  following."  ^^iLHi^ 

The  next  Court  day  was  on  the  13th  of  September,  Jf  j^fl. 
when  the  appeal  not  baring  been  prosecuted,  and  ^[^'^^^^^^ 

appeal  was 
(a)  The  proctor  of  Mw,  Rookes.  rovtTaL 

that  the  second 
minute  (under  the  circumstances)  was  of  no  effect. 
Stmbli,  that  where  a  party  hat  duW  appealed,  the  judge  of  the  Court  below  cannot  limit  the 
time  for  the  prosecution  of  tlie  appeal* 

VOL.   II.  A  A 
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1840.      no  reason  assigned  for  its  non -prosecution ,  the  fol- 
HtLARY  Tebm.  lowii^g  minute  was  entered : — 

-1—  '  "  To  certify  prosecution  of  appeal,  Gidley  is 

o^at™  assigned.     Appeal  deserted." 

Roo.«.  On  the  23rd  of  October,  the  proctor  for  Mrs. 

Rookes,  extracted  in  this  Court  an  inhibition  and 
citation,  which  being  served  and  returned,  an 
appearance  was  given  for  the  respondent,  and  a 
libel  of  appeal  was  prayed  and  brought  in;  this 
libel  was  admitted  on  the  12th  of  November,  and 
the  respondent  gave  a  negative  issue  thereto ;  the 
appellant  was  assigned  to  prove ;  a  monition  for  the 
process  issued,  the  process  was  brought  in  and  the 
proctor  for  the  appellant  alleged,  that  the  appeal 
was  contained  in  the  process.  The  proctor  for  the 
respondent  now  prayed  that  his  party  might  be  dis- 
missed, on  the  ground'  that  the  appellant  had  not 
proved  his  appeal. 

Addams,  for  the  respondent. 
The  question  is  simply,  whether  the  libel  of 
appeal  in  this  Court  is  proved  ;  that  is  a  question  of 
fact,  and  the  only  proof  offered  is  the  process  of  the 
Court  below ;  all  that  is  contained  in  the  process 
with  reference  to  the  appeal,  is  in  the  minutes  of 
the  Court  at  Exeter,  of  the  12th  of  July,  and  13th 
of  September,  whence  it  appears  that  there  was  an 
appeal,  but  it  also  appears  that  such  appeal  was 
deserted.  It  is  said  that  on  the  13th  of  September, 
the  case  was  not  called  ;  but  in  the  affidavit  of  the 
registrar,  it  is  sworn  that  the  proctor  was  in  Court, 
and  that  the  entry  was  made  agreeably  to  the  usual 
practice  of  the  Court. 
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Sir  Herbert  Jenner.  1840. 

Is  it  not  a  wrong  practice  to  dismiss  an  appeal  Htlart  Term. 
without  calling  the  cause?  If  so,  ought  it  not  to  be        J— 
corrected  ?  "^Z 


Addams. — This  Court  cannot  try  the  practice  of 
the  Court  of  Exeter,  in  this  question — whether  the 
appeal  was  deserted  or  not,  is  a  question  of  law ; 
the  question  here  is  a  point  of  fact,  whether  the 
appeal  is  in  the  process.  I  submit  that  it  is  not,  it 
only  appears  that  there  was  an  appeal,  and  that  it 
was  dismissed. 

Haggardy  contrd. — ^Thereas  no  question  that  an 
appeal  was  duly  entered,  can  then  a  registrar,  by 
the  mere  stroke  of  his  pen,  deprive  a  party  of  a 
sacred  right,  of  that  which  Lord  Holt  terms  a 
'*  badge  of  freedom  ?"  Can  he  oust  the  jurisdiction 
of  this  Court  ? 

A  year  and  a  day  are  allowed  a  party,  who  has 
entered  an  appeal,  to  prosecute  it. 

Sir  Herbert  Jenner. 
Do  you  contend  that  in  all  cases,  that  time  is 
allowed  ?  that  the  Court  has  no  power  to  compel 
the  prosecution  of  an  appeal  ? 

Haggard, — I  cannot  find  any  case  in  which  a 
party's  appeal  has  been  put  an  end  to  within  that 
time. 

Sir  Herbert  Jenner. 
What  do  the  books  of  practice  say  as  to  the  right 
of  the  Judge  a  quo^  to  abridge  the  time  ? 

aa2 


nboiss. 
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1840.  Harding. — (on  the  same  side),   Oughton   says 

Hilary  Iwku.  (in  tit.  320)  that  the  Judge  a  quo  may  abridge  the 

^ '     time;  but  here   the  cause   was   never   called,  the 

^a?iS      minute,  therefore,  is  a  mere  nullity, 

KOOEXS. 

Sir  Herbert  Jenner. 

This  is  an  appeal  from  the  Consistorial  Court  at 
Exeter,  and  in  that  Court  it  was  a  cause  of  separa- 
tion from  bed,  board,  and  mutual  cohabitation,  by 
reason  of  cruelty,  brought  by  Mrs.  Rookes  against 
her  husband,  and  (looking  at  the  process)  it  ap- 
pears that  on  the  12th  of  July,  1839,  that  Court 
pronounced,  that  Mrs.  Rookes  was  not  entitled  to 
the  remedy  she  prayed,  and  dismissed  the  party 
•cited.  From  this  sentence,  which  was  a  definitive 
sentence,  it  is  admitted  that  there  was  an  appeal 
apud  actaj  that  is,  immediately  upon  the  sentence 
being  pronounced.  The  minute  of  the  Court 
entered  on  that  day,  is  to  this  effect :  **  Gidhy 
appealed^  and  is  assigned  to  certify  of  the  prosecu- 
tion of  his  appeal  by  this  day  months  if  a  Court  day^ 
othertvise  on  the  next  Court  day  following  .^^  So  that 
there  was  an  appeal  immediately  asserted  apud  acta. 
But  on  the  13th  of  September,  (I  presume  the  next 
Court  day),  the  following  minute  was  made. 

^^  Gidley  is  assigned  to  prosecute  his  appeal. 
Appeal  deserted.*' 

The  proctor  for  Mrs.  Rookes  proceeded  in  the 
usual  way,  to  bring  the  case  to  a  hearing  before  this 
Court:  he  extracted  an  inhibition  and  citation, 
which  being  served  and  returned  into  Court,  the 
usual  steps  were  taken  by  the  party  cited  to  appear 
before  this  Court :  a  libel  was  prayed  and   was 


ARCHES  COURT  OF  CANTERBURY.  349 

brought  in,  alleging  the  proceedings  that  had  taken  1840. 
place  in  the  Court  below,  and  the  sentence  of  the  Hilary  tbrm . 
Judge,  and  the  appeal  asserted  from  that  sentence ;  "*  ' 
and  that  libel  was  admitted  in  the  Michaelmas  Term  !t*^!If 
of  that  year.  On  the  libel  being  admitted,  the  R©©*". 
party  was  assigned  to  prove ;  there  was  a  monition 
for  process,  the  process  was  brought  in,  and  the 
proctor  for  the  party  appellant  alleged  that  the 
appeal  was  contained  in  the  process,  and  I  find  that 
it  is  contained  in  the  process,  for  it  is  an  appeal  from 
the  definitive  sentence  of  the  12th  of  July,  that  was 
asserted  by  the  proctor ;  and  the  question  is, 
whether  the  minute  of  the  13th  of  September  is  to 
deprive  the  party  of  the  appeal  asserted  apud  acta  ? 
Let  us  see  what  is  alleged  to  support  the  petition 
in  this  case,  in  which  the  party  complains  that  there 
is  no  appeal  whatever,  and  the  Court  is  asked  to 
pronounce  against  the  pretended  appeal,  that  is, 
that  the  party  has  failed  to  prove  her  libel  of  appeal. 
It  is  alleged  on  behalf  of  the  appellant,  that  the 
minute  of  the  13th  of  September  is  a  mere  nullity; 
that  the  case  on  that  day  was  not  called  in  Court ; 
that  the  entry  was  made  entirely  without  the  know- 
ledge of  the  appellant's  proctor  iu  the  Court,  who 
was  not  authorized  by  her  to  desert  the  appeal,  and 
it  is  contended,  that  she  is  entitled  to  a  year  and  a 
day  to  prosecute  her  appeal.  On  the  other  side  it 
is  denied  that  the  minute  was  made  without  the 
knowledge  of  the  proctor,  who  was  present  in  Court, 
and  knew  that  the  entry  would  be  made.  But 
there  is  the  aflGidavit  of  the  proctor,  that  Mrs.  Rookes 
did  not  know  it ;  that  the  case  was  not  called,  and  he 
denies  that,  according  to  the  practice  of  the  Court, 
the  course  taken  was  a  proper  one.     There  is  an 
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1840.       affidavit  of  Mr,  Turner,  the  registrar  of  the  Court, 


ROOKEI. 


Hilary  Term,  and  he  states  that  he  believes  the  minute  of  the 
1 —  '  Court  of  the  13th  of  September  was  not  made  with- 
anah^  out  the  knowledge  of  the  proctor  of  Mrs.  Rookes, 
*'  for  that  he  was  present  in  Court," — that  may  be, 
but  if  the  case  was  not  called  on,  he  had  no  notice ; — 
"and  well  knew  that  agreeable  to  the  ordinary 
practice  of  the  said  Court,  such  entry  would  be 
made,  unless  he  the  said  John  Gidley  was  prepared 
on  that  day  to  certify  the  prosecution  of  his  appeal/' 

If  such  be  the  practice  of  the  Court,  it  is  high 
time  it  should  be  amended.  It  is  not  because  a 
practice  of  that  kind  has  prevailed,  that  an  assig- 
nation so  made  behind  the  back  of  the  party,  (for  if 
the  case  was  not  called,  there  was  no  notice  to  the 
proctor)  should  have  eflfect.  *'  Appeal  desertedj* 
was  not  pronounced  by  the  Court ;  if  the  case  was 
not  called,  there  was  no  opportunity  afforded  to  the 
other  party  of  alleging  anything  to  the  Court. 

I  am  clearly  of  opinion  that  there  has  been  no 
desertion  of  the  appeal.  It  is  true,  that  the  Court 
below  is  not  prohibited  from  proceeding  to  enforce 
its  decree  until  served  with  an  inhibition  ;  but  that 
cannot  in  any  way  affect  the  Court  of  Appeal.  For 
the  Court  below  to  say  I  will  limit  the  time  within 
which  a  party  shall  prosecute  an  appeal,  is  not  with- 
in the  power  of  that  Court :  The  desertion  of  an 
appeal  must  be  declared  by  the  Court  of  Appeal. 
I  must  overrule  this  petition,  and  with  costs,  (a) 

• 

(a)  Id  this  case  no  further  proceedings  were  taken. 
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Whitcohb  against  Whitcomb. 


1840. 


This  was  a  suit  for  restitution  of  conjugal  rights,  Hilaby  Term. 
by  the  husband  against  his  wife;  the  husband's        -^ 
residence  was  within  the  diocese  of  London  ;  add  the^rairofthe 
the  wife,  who  was  living  in  the  diocese  of  Hereford,  L'lhrdiJ^li^'' 
had  been  cited  by  letters  of  request ;  she  had  not  ^^^^^[^ 
appeared  to  that  citation,  and  the  proctor  for  the  jhatdioceae, 

IV         1  ii>^  1        being  served 

husband  now  prayed  the  Court  to  pronounce  the  by  letters  of 

.p      .  .     r         .1  n  •  request,  on  the 

Wife  in  contempt,  tor  the  purpose  ot  carrying  on  wife,  in  the 
the  proceedings  against  her,  in  pcenam  contumacue;  n&^Td 
the  circumstances  are  stated  in  the  judgment  of  the  JJ^^^'ent'*^®  xhe 

Court.  Court  pro, 

nouDced  the 
wife  in  con- 

PhUlimorey  in  support  of  the  motion.     The  ques-  p^wpoUoV  * 
tion  is,  whether  a  wife  has  any  other  domicil  than  ^od!^m°^!*'* 
that  of  her  husband.     In  Chichester  \ .  Donegal  {a\  Th^  "jj^andg 
Sir  John  NichoU  said,  '*  Prima  fade^  at  least,  the  domicUis 
husband's  actual  and  the  wife's  legal  domicil  are  that  of  the 
one,  wheresoever  the  wife  may  be  personally  resi- 
dent."    The  judgment  of  Sir  J.  NichoU  in  that 
case,  (though  not  precisely  in  point)  was  confirmed 
by  Sir  John  Leach.  (6) 

judgmbnt. 
Dr.  Lushington. 
This  is  a  very  important  question,  and  it  is  de- 

{fCs  1  Add  19.  (6)  6  Madd.  375. 
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1840,       sirable  that  I  should  briefly  state  the  facts  upon 
Hilary  Term,  which  luy  judgment  oiust  be  founded. 
'!l-  j*         rpj^^  £^^^  ^f  ^Y^^  ^^^^^  ^£^^  J  ^^  bound  to  take. 

a^i^'    the  affidavits  as  true)  are  these  :    There  has  been 
whitoomb.    ^  jggg^i  marriage  between  the  parties,  and  whilst 

they  were  resident  at  Presteign,  in  the  diocese  of 
Hereford,  the  wife  withdrew  from  her'  husband 
without  just  and  legal  cause ;  and,  subsequently  to 
that  period,  the  husband  quitted  his  residence  at 
Presteign,  and  became  permanently  Resident  within 
the  jurisdiction  of  the  Consistorial  Court  of  London. 
Then  be  instituted  a  suit  for  restitution  of  conjugal 
rights,  and  a  citation  by  letters  of  request  was  taken 
out  and  duly  served,  but  there  was  no  appearance 
in  obedience  to  the  citation,  and  I  am  now  prayed 
to  pronounce  the  wife  in  contempt,  for  the  purpose 
of  proceeding  in  the  cause.  It  has  been  truly  said, 
that  there  is  no  direct  authority  upon  this  point ; 
but  that  it  has  been  held  that  the  residence  of  the 
husband  is  the  residence  of  the  wife.  I  have  looked 
at  the  case  of  Donegal  v.  Donegal,  which  I  consider 
to  be  an  authority  in  favour  of  the  position.  But 
there  is  another  case,  bearing  more  immediately 
upon  the  point,  Skackell  v.  Shackelly  in  the  Arches 
Court,  in  which  the  husband,  who  resided  at  Egham, 
cited  the  wife,  who  resided  at  Paris,  and  of  course 
the  jurisdiction  of  the  Court  could  only  be  founded 
on  the  husband's  being  resident  within  the  juris- 
diction of  the  Arches  Court  at  the  time.  But  I 
think  there  is  a  case  still  more  to  the  purpose,  that 
of  Sir  George  and  Ladtf  Warrender  (a),  in  the 
Hquse  of  Lords ;  for  though  the  report  of  the  case 

(a)  9  Bligh,  89. 
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refers  solely  to  the  Scotch  law,  yet  the  House  of      1840. 


Lords  laid  it  down  in  the  stroncrest  terms,  that  the  Hilary  Tekm . 

Jan  28th 

wife,  though  not  actually  domiciled  in  Scotland,  J_ 
bad  her  legal  domicil  there,  to  all  intents  and  pur-  a^^?* 
poses,  as  it  was  the  domicil  of  her  husband  ;  that,  Wbitcoiw. 
therefore,  the  Scotch  law  governed  the  case,  and 
they  pronounced  for  a  separation.  Suppose  a  hus- 
band residing  in  England,  and  the  wife,  for  the 
sake  of  their  children,  residing  abroad,  unless  this 
Court  could  initiate  proceedings  for  the  purpose  of 
his  obtaining  justice,  the  husband  must  resort  to 
the  foreign  country,  which  might  afford  a  different 
remedy  from  that  which  is  obtained  in  this  Court. 
I  am  disposed  to  grant  the  motion  as  prayed,  and 
if  the  case  comes  to  a  final  hearing,  and  the  opinion 
of  the  Court  shall  be  in  favour  of  the  husband,  and 
there  shal]  appear  no  cause  for  the  separation,  I 
shall  have  to  determine  whether  or  not  I  am  to 
pronounce  the  wife  in  contempt  for  disobedience 
to  the  orders  of  the  Court,    j^^^  (U-  lix  U  >   6^/^^  I  ^'^^ 


Spry  against  Flood. 

1840. 


This  was  a  suit  for  perturbation  of  church -seat,  Hilary  Tim. 
by  Dr.  John  Hume  Spry,  rector  of  Marylebone,        —  * 
against  Mr.  Christopher  Flood,  the  vestry-clerk  of 
the  parish.     On  the  First  Session  of  Michaelmas 
Term,   8th  November,    1839,  the  libel  stood  for 
admission  ;  it  pleaded  in  substance, 

Firsts  That  the  minister  incumbent   of  every 
parish   is  entitled   to  convenient  sittings    in  his 


354 


CASES    DETERMINED    IN    THE 


'LOOOb 


^^^'       parish  church,  for  the  use  of  his  family,  of  common 

" F^b^isuT"'  ^^S^^  >  *^^'  such  right  is  originally  inherent  in  the 

—        minister  incumbent  of  every  parish,  and  that  unless 

yatiut       specially  divested  thereof,  he  ought  to  be  protected 

in  the  enjoyment  of  the.  same,  &c.  (a) 

Second.  That  the  parish  church  of  St.  Maryle- 
bone  was  built  and  consecrated  in  February,  1817, 
by  virtue  of  the  stat.  51  Geo.  3,  c.  151  ;  that  pre- 
vious to  the  vestrymen  proceeding  (as,  if  they 
thought  fit,  they  were  authorized  and  empowered 
to  do  so  by  the  said  act),  to  let  the  pews  in  the 
said  church  to  the  inhabitant  householders  of  the 
parish,  and  prior  to  the  consecration  of  the  cliurch, 
two  pews  were  (so  far  as  they  had  authority  to  do 
so),  by  the  said  vestrymen,  set  apart  or  appropriated 
to  the  use  of  the  minister  of  the  parish  and  his 
family.  That  Dr.  Heslop,  the  then  perpetual 
curate,  but  afterwards  rector,  the  said  parish  being 
made  a  rectory,  in  virtue  of  the  stat.  1  and  2  Geo. 
4,  c.  21,  on  the  consecration  of  the  said  church, 
took  possession  of  the  said  two  pews,  and  occupied 
the  same  by  himself  and  family  during  the  re- 
mainder of  his  incumbency,  &c. 

Third.  The  third  pleaded  the  induction  of  Dr. 
Spry  as  rector,  and  his  occupation  of  the  pews  so 
appropriated. 

Fourth.  That  on  the  15th  of  June  last,  Mr. 
Flood,  the  vestry-clerk,  accompanied  by  a  car- 
penter, though  protested  against  by  D|r.  Spry,  took 
forcible  possession  of  the  said  two  pews,  by  placing 
a  padlock  upon  the  door,  and  excluded  Dr.  Spry 
and  his  family  therefrom,  &c. 

The  Fifths  Sixthy  and  Seventh  were  the  usual 
concluding  Articles. 

(a)  This  Article  was  rejected  by  the  Court. 
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The    Queen's  Advocate  and    Pkillimore.      The      1840. 


Sfrt 

L009. 


libel  begins,  in  the  first  Article,  by  pleading  the  Hilary  Trbm. 

right  of  the  minister  and  incumbent  at  common 

law :  **  that  the  minister  incumbent  of  every  parish       ^ 

is    entitled   to    convenient  sittings   in  his  parish       ^" 

church,  for  the  use  of  his  &mily,  of  common  right ; 

that  such  right  is  originally  inherent  in  the  minister 

incumbent  of  every  parish,  and  that,  unless  specially 

divested  diereof,  he  ought  to  be  protected  in  the 

enjoyment  of  the  same/'     We  admit  the  general 

law,  that,  of  common  right,  rectors  are  entitled  to 

the  principal  pew  in  the  chancel,  and  that  if  there  is 

no  chancel,  the  rector  is  of  comiiion  right  entitled  to 

sufficient  and  reasonable  accommodation  for  himself 

and  his  femily.     But  the  present  case  is  taken  out 

of  the  common  law  right,  as    is  pleaded  in   the 

second  Article;  and  the  61  Geo.  3,  c.  151,  gives 

to  the  vestrymen  express  authority  to  let  all  the 

pews  in  the  church,  with  the  exception  of  those  for 

the  poor. 

Suppose  all  that  is  pleaded  in  the  third  and 
fourth  Articles  to  be  true, — if  the  vestrymen  did 
set  apart  the  two  pews,  could  they  bind  their  suc- 
cessors ?  Could  not  a  subsequent  vestry  vary  the 
arrangement,  re-let  the  pews  and  make  a  different 
distribution  of  them  for  the  relief  of  the  church-rate, 
to  which  the  rents  of  the  pews  are  applied  ?  Dr. 
Spry  has  not  alleged  that  he  has  not  sufficient 
accommodation  for  himself  and  family.  The  libel 
must  be  rejected  altogether. 

Addams  and  Curteis,  in  support  of  the  libel.  It 
is  sufficient  to  aver  that  Dr.  Spry  has  a  possessory 
right  to  the  pew,  in  order  to  put  a  disturber  on  his 
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1840.       defence,  and  it  is  not  necessary  to  plead  an  inde- 
HiLARY  Tbrh.  feasible  right ;  and  undisturbed  possession  for  eleven 

*-lL' '     years  is  amply  sufficient  to  confer  a  possessory  right. 

^^      ^^^  ^^^  ^*  °^^  disputed,  that  the  incumbent  of  a 

Flood.  parish  is  entitled  of  common  right  to  convenient 
sittings  for  himself  and  family  ;  but  it  is  said  that 
this  common  right  is  taken  away  by  the  local  act 
which  authorizes  the  vestrymen  to  let  the  pews. 
But  although  there  is  not  in  terms  an  exception  in 
favour  of  the  minister,  such  a  reservation  must  be 
understood  ;  the  common  right  of  rector,  vicar,  or 
perpetual  curate,  who  are  all  equally  entitled  to 
convenient  sittings,  cannot  be  ousted  but  by  express 
enactment.  Can  it  be  maintained  that  the  legis- 
lature intended  to  authorize  the  vestrymen  to  charge 
the  incumbent  of  the  parish  for  sittings  for  his 
family  ?  The  vestry  acted  originally  as  if  they 
believed  there  had  been  a  reservation^  and  the  then 
incumbent  took  possession  of  the  pews,  not  as  if 
conceded  by  the  vestrymen,  but  as  of  common 
right. 

Judgment. 
Dr.  Lushinqton, 
A  poaMMory  The  solc  questiou  to  be  decided  is,  whether  the 
•ufficieDt^*^"  libel,  (taking  the  facts  stated  therein  to  be  true)  is 
m^iSrtr^'*  or  is  not  an  admissible  plea?  There  is  nothing 
^ide**ui^r^"  said  as  to  whether  the  disturbance  complained  of 
Uie  admbii-      y^^g  done  bv  ordcr  of  the  vestry  or  not,  and  I  do 

bihty  of  a  plea,  ^  ,  «     ,        /.i     ,  . 

accordiDg  only  not  mean  to  travel  out  of  the  hbel,  or  to  import 
stated  therein,    any  facts  into  the  case  beyond  what  are  apparent 

on  the  fisice  of  the  plea. 

Before  I  speak  more  particularly  of  the  contents 

of  the  first  Article  of  the  libel,  t  will  state  my 
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notions  of  the  rights  of  a  rector  or  vicar  in  an  ^840. 

ancient  parish  church.     I  apprehend  that  the  rector  " 'i^u  ^I?"' 
would  be  entitled,  according  to  the  common  law  of        — 

the  land,  to  the  chief  seat  in  the  chancel,  whether  againtt 

he  be  endowed    rector,  or  spiritual  rector  only,  ^Jf^ 

unless  some  other  person  were  in  a  condition  to  JJtitiSto'the 

prescribe  for  it  for  himself,  from  time  immemorial ;  chkfaeatin 

'  •  ,        thechaDcelt 

and  that  the  Ecclesiastical  Court,  in  the  exercise  QDieasitbe 
of  its  ordinary  authority,  would  allot  to  him  the  by  another, 
possession  of  such  sitting,  and  protect  him  against 
the  disturbance  of  such  right.     It  is  a  question 
whether,  under  any  circumstances,  the  rector  or 
any  one  else,  can  properly  be  displaced  from  a  pew, 
except  by  the  Churchwardens,  and  how  far  Church-  j 
wardens  could  interfere  of  their  own  authority,  with  1 
a  possessory  right,  is  a  point  upon  which  I  do  not 
mean  to  enter.     It  was  the  opinion  of  Lord  Stowell 
that  they  could  not  do  so  without  reference  to  the 
Ordinary.     Perhaps  later  cases  may  have  extended 
their  power,  and  the  necessity  of  the  times  may 
have  allowed  a  different  practice  to  grow  up,  and 
it  may  be  competent  to  them  to  act  without  any 
authority  of  the  Ordinary  previously  conferred. 

Now,  it  is  contended,  on  behalf  of  Dr.  Spry,  upon 
the  facts  stated  in  the  libel,  that  he  has  a  possessory 
title,  and  I  certainly  am  of  that  opinion ;  but  his 
right  is  pleaded  in  an  inconvenient  manner.     I  am 
not  prepared  (though  it  may  not  be  necessary  to 
dispose  of  that  question)  to  assent  to  the  statement 
of  the  law,  as  it  is  laid  down  in  the  first  Article,  and  Query,  what 
the  Court  should  not  admit  this  as  an  averment  of  ^a  pei^toai 
law  that  can  be  substantiated.     The  term  **  minister  ^^^^ ' 
incumbent,''  may  be  of  a  doubtful  interpretation ;  if 
it  be  intended  to  include  therein  perpetual  curates, 
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1840.       I  should  have  great  difficulty  in  assenting  to  the 


Hilary  Teum,  propositiou  that  the  family  of  a  perpetual  curate 

^J '     have  a  common  law  right  to  sittings  in  the  church. 

agllZt  ^  perpetual  curate,  as  in  the  case  of  the  Duke  of 
Flood.  Portland  V.  Bingfumy  (a)  may  be  a  mere  stipendiary 
curate,  the  impropriation  being  in  utroquejure^  for 
the  monasteries  had  cure  of  souls,  and  performed 
the  duties  of  the  church  by  stipendiary  curates,  and 
since  the  suppression  of  the  monasteries,  the  impro- 
priator might  have  the  complete  incumbency.  It 
was  not  till  1756,  that  Lord  Hardwicke  interfered  to 
protect  the  rights  of  the  curates ;  but  these  were 
not  common  law  rights ;  so  that  if  it  be  meant  that 
a  curate  is  to  be  protected  in  his  title  to  sittings  for 
his  family  by  common  law  right,  as  existed  from 
the  time  of  Richard  1st,  I  confess  I  should  have 
great  difficulty  in  assenting  to  such  a  doctrine. 
[Addams, — ^The  common  law  of  the  Church,  not 
from  time  immemorial :  it  cannot  be  so,  as  the  right 
to  pews  did  not  commence  till  the  Reformation.] 
If  it  be  the  common  law  of  the  church,  I  have 
another  view  of  the  question.  Supposing  he  had 
such  a  right,  how  could  it  be  enforced  ?  By  the 
medium  of  the  ordinary,  who  would  allot  a  sitting. 
I  will  suppose  a  case  of  the  alteration  of  a  church, 
where  the  pew  of  the  rector  is  taken  down ;  he 
would  appeal  to  the  Ordinary,  who  would  allot  a 
pew ;  but  I  cannot  say  he  has  a  common  law  right 
to  any  pew  at  all.  I  think,  therefore,  that  the  first 
Article  had  better  be  omitted,  and  it  cannot  be  of 
much  importance  to  the  solution  of  the  question. 

Looking  to  the  facts  in  the  libel,  I  have  no  ^oubt 
whatever,  that,  if  this  was  a  case  of  possession  in  an 

(a)  1  Hag.  CoR8.  Rep.  15/. 
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ancient  parish  church.  Dr.  Spry  would  have  such  a       1840, 
possessory  right,  as  it  would  not  be  comj^etent  to  a  Hilaby  tbmi. 
vestry  clerk,  or  any  individual,  to  molest  or  disturb.        — 
The  question,  therefore,  is  this ;  whether,  from  the       aJJ^^ 
peculiar  circumstances  of  the  parish,  according  to      ^^^'^ 
the  statement  made  (so  far  as  the  Court  can,  on  the 
face  of  the  statement,  form  any  opinion  that  will 
guide  it),  the  ancient  law  is  altered,  and  the  vestry 
clerk  is  invested  with  competent  authority  so  to  in- 
terfere with  the  possessory  right?    Now,  that  a 
vestry  clerk    alone,  should  have   such  authority, 
would  be  an  extraordinary  anomaly.     But  it  is  not 
contended  that  the  vestry  clerk  has  any  such  right ; 
I  am  told  that  he  acted  under  the  orders  of  the 
vestry  ;  but  that  does  not  appear,  and  I  am  un- 
willing to  say  whether  the  vestry  have  such  power 
or  not :  it  will  be  time  to  give  my  opinion  upon 
that  point  when  I  am  called  upon  to  decide  it. 
But  it  is  evident  to  me,  and  must  be  to  any  one, 
that  hereafter  I  shall  have  to  determine  very  dif- 
ferent questions,  and  I  apprehend  it  may  be  expedient 
that  I  should  state  my  view  of  what  these  questions 
are. 

Firsts  To  what  extent  the  ordinary  jurisdiction  of 
this  Court  Is  ousted  by  private  acts  of  parliament  ? 

Secondly^  Whether  the  vestry  have  a  right  to  let 
all  the  pews,  except  such  sittings  as  are  to  be  appro- 
priated to  the  poor  ? 

Thirdly^  If  they  have  such  right,  whether  they 
can  displace  with  or  without  a  cause,  and  whether  I 
have  or  have  not  authority,  as  the  act  stands,  to* 
judge  of  their  conduct  and  determination  ? 

Lastly 9  as  Dr.  Addams  has  argued  that  Dr.  Heslop 


Sprt 
against 
Flood. 


360  CASES    DETERMINED   IN   THE 

^840>       was  in  possession  of  the  pews,  by  what  he  denomi- 
H11.ABY  Tsmif,  nates  the  common  or  ordinary  right,  whether,  in 
point  of  fact,  such  a  right  exists  or  not  ? 

As  the  case  stands,  I  have  no  doubt  that  the  libel 
is  admissible,  and  I  admit  it,  (except  the  first  Article) 
with  a  slight  alteration  in  the  fourth  Article. 

I  wish  it  to  be  distinctly  understood  that  in  the 
observations  I  have  made  as  to  the  rights  of  per- 
petual curates,  I  have  made  them  only  ex  rnqjcfi 
eauteld.  I  do  not  mean  to  give  any  opinion  as  to 
what  those  rights  are. 


To  this  libel  Mr.  Flood*s  answers  were  given,  in 
which  he  admitted  that  he  took  possession  of  the 
pew,  and  dispossessed  Dr.  Spry ;  ^'  but  he  said  he  so 
took  possession  of  the  said  pew,  for  and  on  behalf  of 
the  vestrymen  for  the  time  being  of  the  said  parish, 
in  his  capacity  of  vestry  clerk,  by  the  order  and 
directions,  and  under  the  authority  of  the  said  ves- 
trymen ;  and  that  the  said  pew  hath  been  since 
appropriated,  and  let  by  the  said  vestrymen  to  an 
inhabitant  householder,  &c." 

An  allegation  was  subsequently  brought  in  on 
behalf  of  Mr.  Flood,  which  stood  for  admission  on 
the  first  session  of  Hilary  Term,  1 840 ;  this  alle- 
gation was  opposed. — ^The  contents  of  the  allegation 
are  sufficiently  referred  to  in  the  judgment  of  the 
Court. 

Addams,  and  Ourtds  for  Dr.  Spry.  The  answers 
of  Mr.  Flood  to  the  libel,  admit  the  whole  case ; 
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namely,  that,  previous  to  the  consecration  of  the       1840. 
churchy  pews  were  set  apart  for  Dr.  Heslop,  and  hslabt  tum. 
which  he  occupied  during  his  life ;  that  Dr.  Spry  is     ^•^***' 
rector  of  the  parish,  and  was  in  possession  of  those      J^l^ 
pews  quasi  praprio  jure,  and  occupied  them  till  he      ^^^i^*- 
was  disturbed  by  Mr.  Flood,  who  contends  that  he 
was  justified  by  the  order  of  the  vestry.     The  allega- 
tion  sets  up  no  legal  justification  of  the  disturbance. 
The  right  of  Dr.  Spry  is  admitted  to  be  not  only  a 
possessory  right,  but  an  absolute  right.     The  Act 
of  Parliament  gives  the  vestrymen  no  right  of  re* 
entry  into  a  pew  once  let,  except  in  certain  spe- 
cified cases.     The  object  of  the  whole  proceeding 
was  to  degrade  and  insult  the  clergy  of  the  parish, 
and  in  particular  to  annoy  Dr.  Spry. 

The  Queen^s  Advocate  and  Phillimarej  in  support 
of  the  allegation.  Under  the  51st  &  52nd  sections 
of  the  Act,  51  Geo.  3,  c.  151,  the  vestrymen  have 
the  power  to  do  what  they  may  think  **  necessary, 
proper,  and  convenient,"  with  any  pewsin  the  church, 
save  in  excepted  cases.  This  parish  is  not  under  the 
general  law,  but  under  its  own  peculiar  law.  Dr. 
Spry  has  not  ventured  to  say  that  the  sittings  he  has 
left  are  not  sufficient  for  himself  and  his  family.  The 
vestrymen  had,  under  the  act,  a  power  to  remove 
Dr  Spry  from  the  pew,  and  let  it  to  other  persons, 
and  even  if,  in  doing  so,  there  has  been  an  absence 
of  discretion,  (which  is  not  the  case),  it  is  not  in  the 
power  of  the  Court  to  control  them.  We  coniend 
that  the  jurisdiction  of  this  Court  is  ousted  by  the 
act 
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1840.  Judgment.  • 

HiLABY  Tkrii.  Dr.  Ltjshinoton, 

^-1—  '         This  allegation  purports  to  be  an  answer  to  the 

alaiZt  lihel,  which  I  was  bound  to  consider  an  admissible 

\^'  libel.    The  opposition  to  its  admission  was  analogous 

Htid  that  iect.  to  a  demtirrer  at  common  law :  it  was  not  disputed 

51  of  the  local  •         ,  i      j  .  i  i      i  • 

Biatate,5iG.3,  that  I  had  some  jurisdiction,  and  had  power  to  in- 

eoacti/ "  Uiat  terferc  with  a  totally  unauthorized  disturber,  and 

m«i(ofst    *  ^^  ^he  face  of  the  libel  nothing  more  appeared. 

S^^M  This  allegation  sets  up  a  diflferent  state  of  facts,  and 

*°^*roSfa*^  alleges  that  the  law,  as  applicable  to  this  state  of 

number  of  seats  facts,  requires  me  to  pronounce  that  the  disturbance 

ous  accommo-'  is  justiBed,  aud  that  the  dispossession  was  lawfiil. 

po^oflhl^nid  I^  <loes  not  question  the  jurisdiction  of  the  Court, 


ttotbebgll'Li  ^^^  contends,  that,  in  the  exercise  of  that  juris- 
ajM  such  of     diction,  I  am  not  to  proceed  as  in  a  case  where 

other  pews  or  \  '  \ 

seats  for  the      the  Ordinary  ccclesiastical  law  would  govern  ^  but 
parishionenof    must  follow  the  ditectious  of  a  particular  statute. 
as*th^!d™**       '^^^  question  of  jurisdiction,  I  apprehend,  stands 
tWnk'nwel?*"  ^^^^ '  ^^^^  chufch  IS  made  a  parish  church,  and  is 
urv,proper»     locallv  situatcd  withiu  the  diocese.     If  no  mord 

and  conTe- 

nient;  isiiD.  had  bceu  said,  the  jurisdiction  of  this  Courts  and 

the^velrti^D,  the  Ordinary  ecclesiastical  law  would  attach,  and  no 

thlTto^Tut  saving  of  jurisdiction  would  have  been  necessary. 

JJ^^JPP'^P"-  But  confessedly  more  has  been  done  by  the  statute, 

(other  than  and  Kjoutrarv  to  the  common  law,  for  the  pews, 

those  forthe  ,  f        .  m      i        i         . 

poor)  without    under  certain  circumstances,  are  to  be  let  by  the 

notrabjMtto    vestry :  unless  sanctioned   by  Act  of  Parliament, 

tendeil^f      letting  of  pcws  lu  a  parish  church  is  illegal.     The 

the  Ordinary,    ^esult,  then,  is,  that  I  retain  the  jurisdiction,  but 

must  administer  the  law  as  modified  by  the  statute. 

In    considering    the    true  construction    of  the 

statute,  let  us  see  what  is  the  old  general  law  on  the 

subject  of  church  seats.      Dr.  Spry,  it  is  admitted, 
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had  a  possessory  right  to  this  pew.     The  vestry,  as       1840. 
a  vestry,  could  not  have  interfered,  and  their  clerk  Hilary  tebm. 
would  have  been  a  disturber  if  he  had  attempted  to        1 — 
do  so,  under  the  old  law.     Again,  in  a  new  church,      miZt 
where  there  can  be  no  prescriptive  title,  the  Court 
would  allot  to  the  rector  a  proper  pew  for  himself 
and  his  family,  and  sittings  for  his  servants.    Then 
the  question  is,  has  this  law  been  altered,  and  in 
what  respects  ?     In  endeavouring  to  find  the  true 
exposition  of  the  statute,  it  is  vain  to  resort  to  au- 
thorities as  to  the  mode  of  construction ;  many  are 
to  be  found  in  the  books,  but,  unless  they  are  care- 
fully discriminated,  they  would  be  more  likely  to 
lead  into  error  than  conduct  to  a  safe  conclusion. 

The  first  consideration  is,  what  is  the  meaning  of 
the  words  in  their  plain  and  popular  sense  ?  The 
5l8t  section  is  in  these  words:  ^'That  the  said 
vestrymen  shall  set  out  and  appropriate,  in  the  said 
new  church  or  chapels  to  be  erected,  &c.,  such  a 
number  of  seats  for  the  gratuitous  accommodation  of 
the  poor  of  the  said  parish,  for  the  time  being,  and 
also  such  a  number  of  other  pews,  or  seats  for  the 
use  of  the  parishioners  of  the  said  parish,  as  the  said 
vestrymen  shall  think  necessary,  proper  and  conve- 
nient" .  Now  this  is  a  complete  alteration  of  the 
common  and  ordinary  ecclesiastical  law ;  it  dispos- 
sesses the  churchwardens  by  necessary  implication, 
of  all  the  authority  they  would  otherwise  possess, 
since,  according  to  the  old  law,  this  power  was  left, 
in  the  first  instance,  to  the  discretion  of  the  church- 
wardens, and  subject  to  the  superintendence  of  this 
Court :  that  discretionary  power  is  here  taken  away 
irom  them,  and  conferred  upon  the  vestry. 

The  next  question  is,  does  the  statute  deprive 

bb2 
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1840.      the  Court  of  its  superintending  authority,  or  does 
Hilary  Tbrm.  this  CouTt  Dossess  the  samc  power  over  the  vestry- 
•    men,  as  it  would  have  had  over  the  churchwardens 
mhm       ^^  °^  ^^^^   statute    had   passed?    Now,  there  is 
/loop.       nothing  of  reservation  or  exception  in  the  clause ; 
the  jurisdiction  remains,  it  is  true,  but  there  is  a 
wide  distinction  between  the  jurisdiction  itself,  and 
the  law  by  which  it  is  to  be  governed.     How  could 
I  hold  in  this  case,  that  I  retain  the  ancient  power 
of  superintending    the    discretion    exercised,   in 
the  allotment  of  pews  ?  According  to  the  ancient 
law,  this  Court  possesses  such  superintendence  over 
churchwardens,  but  it  has  never  superintended  the 
discretion  of  vestrymen,  because  they  have  never 
had  such  power.     How  could  I  hold  that  the  power 
which  the  common  law  gives    me  over  church- 
wardens is  given  me  by  the  statute,  directly  or 
indirectly,  over  vestrymen  ?   It  appears  to  me  that 
I  have  no  alternative,  under  this  clause,  but  to  say 
that  this  Court  is  deprived  of  the  power  which  it 
exercises  over  churchwardens,  and  that,  in  their 
setting  out  of  seats,  there  is  no  restriction  imposed 
upon  the  vestrymen  ;  it  is  to  be  done  as  they '!  shall 
think  necessary,  proper,  and  convenient/'     And 
this  clause  is  imperative  ;    the  vestrymen  are  bound 
to  set  out  seats  for  the  gratuitous  accommodation  of 
the  poor,  and  to  appropriate  other  pews  or  secits; 
and  if  they  neglect,  they  would  be  liable  to  indict- 
ment for  violation  of  an  Act  of  Parliament. 
H«2(i.tbatby        The  ucxt  scctiou  euacts,  *^That  it  shall  and  may 
which  enacts, '  be  lawful,  to  and  for  the  said  vestrymen,  if  they 
and  oiay'be      s^all  think  proper,  or  any  person  appointed  by 
Jj^^^l^^""*    them,  to  let  the  pews  or  seats  to  be  erected,  or 
thflhai?tWnk  P^^^^^  withiu  the  said  intended  new  church  and 
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chapels,  or  any  of  them,  (save  and  except  the  pews       1840. 
or  seats  to  be  appropriated  for  the  gratuitous  ac-  Hilary  Term. 
commodation  of  the  poor  of  the  said  parish  for  the     ^*^^- 
time  beiug  as  aforesaid)  to  such  persons  only  who       ^^"^"^ 
shall  be   inhabitant  householders  within  the  said       ^i^o* 
parish  "     This  is  not  an  imperative  clause ;  it  gives  proper. ...to 
the  vestry  a  discretionary  power  to  let  the  pews —  ^c'^^wy  of 
what  pews?  ''  The  pews  or  seats  to  be  erected  or  exc!Sl,t?he  ""* 
placed  within  the  intended  new  church,  or  any  of  p«^»orieau 

L  w      fi»     t_  '  ./  to  be  appro- 

tbem.       If  the  statute  had  stopped  heYe,  I  should  prUtedfortbe 
have  inclined  to  the  opinion,  that  it  would  have  conuHi^atbn 
given  the  vestrymen  the  power  to  let  the  whole  of  Ihe  gLf^iih 
the  pews.     But  then  comes  an  exception:  **save  J^^^a^JJ^re- 
and  except  the  pews  or  seats  to  be  appropriated  for  "***)  ^  «"f** 

*■  *  ^  r  r      r  perMos  only 

the  gratuitous  accommodation  of  the  poor.''    Where  who  shall  be 
there  are  general  words  first,  and  an  express  excep-  houehoiden 
lion  afterwards,  the  ordinary  principle  of  the  law  ^*ri,h,"thr* 
applies,   ^*  expressio  uniusy  exclusio  alterius."     How  I'^J^^^^ 
am  I  to  engraft  another  exception  on  the  words?  let aii the pew« 

o  *  saTe  those  for 

Andean  I  say  that  the  power  conferred  upon  the  the  poor,  and 

.       .  A   mi     .      1  contequeotly 

vestry,  is  not  a  contmuing  power  ?  That  the  vestry  to  remove  the 

having  once  appropriated,  cannot  afterwards  let?  ^^IZ^n^ 

Upon  what  ground  could  I  say,  that,  although  the  J^Jn  b^)!l2^ 

vestry  have  this  power,  in  the  instance  of  the  rector,  ^<>°  ''^?™  ^^ 

/  /•.T  time  of  his  m- 

they  are  restrained  from  the  use  of  it?  In  some  dnctioD. and  to 
cases  it  has  been  said,  that  you  should  so  construe  ther  inhabitant 
statutes,  if  possible,  as  not  to  affect  common  law  **°'****°^^'- 
rights ;  but  this  Act  directly  overturns  all  the  com- 
mon law  upon  the  subject,  for  it  at  once  subverts 
the  authority  of  the  churchwardens,  the  ancient 
officers  of  the  church,  and  confers  it  upon  the  ves- 
trymen,   who  by  the  old  law  had  no  authority 
at  all. 

Again  ;  I  cannot  satisfy  my  mind  that  the  rector 
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1840.       has  at  common  law  a  right  to  any  particular  pew 
Hilary  Tcr«.  ID    a    new    church ;  though    unquestionably    the 

—   *     Ordinary,  if  not  restrained  by  statute,  would  give 

a^lLt      him  proper  sittings  for  himself  and  his  servants. 

ViMtK  'pjjp  statute  law  of  the  land  is  binding  upon  every 

Court,  and  I  think  there  is  no  worse  justice  admi- 
nistered than,  even  in  the  case  of  an  admitted,  and 
perhaps,  unforeseen  evil,  to  depart  from  the  plain 
and  simple  words  of  a  statute.  I  think  all  authority, 
as  well  as  common  sense,  leads  to  the  same  principle 
of  construction  which  is  so  well  expressed  by  one  of 
the  greatest  writers  (a)  upon  political  law,  and 
which  is  as  perfectly  applicable  to  the  construction 
of  Acts  of  Parliament,  as  to  the  interpretation  of 
treaties : — verbis  plenk  expressis  omnino  standum  est^ 
nisi  a  rebus  humanis  omnem  certitudinem  remavere 
volumus.''  Constrained,  therefore,  by  the  statute, 
I  am  under  the  necessity  of  admitting  so  much  of 
the  allegation  as  pleads  that  the  vestry  had  the 
power  of  letting  the  pews  not  appropriated  to  the 
poor,  and  that,  in  pursuance  of  that  power,  they 
took  possession  of  the  pew  in  question,  and  let  it ; 
which  disposes,  so  fox  as  my  judgment  goes,  of  the 
main  question  in  the  case. 

But  various  circumstances  are  pleaded  to  shew 
that  the  vestry  have  exercised  a  sound  discretion  in 
the  course  they  have  adopted ;  unless,  however,  I  have 
power  to  decide  what  is  a  just  and  proper  discre- 
tion, what  can  it  avail  to  plead  these  circumstances  ? 
I  have  stated  my  reasons  for  thinking  I  have  no 
such  power ;  that  the  vestry  are  the  sole  judges, 
totally  uncontrollable  by  any  ecclesiastical  authority. 
On  that  ground  alone,  therefore,   I  ought  not  to 

(fl)  Wolff. 
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admit  that  which  I  believe  to  be  wholly  superfluous.       1840. 


Spry 
againtt 

LOOD. 


But  I  think  I  am  bound,  where  a  statement  of  facts  HilahtTbrm. 
has  been  pleaded,  in  order  to  call  upon  the  Court, 
to  pronounce  an  opinion  as  to  the  discretion  exer-       ^^ 
cised  by  the  vestry,  to  say  that,  assuming  all  the       ™ 
facts  to  be  true,  they  do  not  satisfy  my  mind  that  a 
just  and   proper  discretion    has    been    exercised. 
Had   the  case   hinged  upon  this  point,  I  should 
have  had  no  hesitation  in  saying,  that  all  the  cir- 
cumstances together  would  not  convince  me  that, 
for  the  sajke  of  a  paltry  saving  of  a  few  pounds,  it 
was  wise,  just,  expedient,  or  proper,  to  deprive  the 
rector  of  his  pew,  or  to  exact  a  rent  for  it.     I  should 
not  have  volunteered  this  opinion,  if  the  allegation 
had  been  confined  to  the  law  of  the  case. 

The  result  then  is,  that  I  shall  admit  the  allega- 
tion when  reformed,  allowing  the  party  to  plead 
the  law,  and  that  Dr.  Spry  was  dispossessed  by 
order  of  the  vestry  ;  and  I  reject  the  remainder  of 
the  allegation. 


/ 


In  Easter  Term,  the  proctor  for  Dr.  Spry  de-     April  25ib. 
daring  he  proceeded   no  further,  the  proctor  for 
Mr.  Flood  prayed  that  he  might  be  dismissed  with 
his  costs. 

The  Court  was  of  opinion  that  it  ought  not  to 
condemn  Dr.  Spry  in  the  costs ;  first,  because  it 
was  a  matter  which  affected  not  only  himself  but 
his  successors ;  secondly,  because  the  question  in- 
volved points  of  law  of  some  difficulty  :  it  was  not, 
therefore,  a  case  for  costs. 
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lu  the  Goods  of  Constantine  Edward  Phipps. 


Motion. 


^840,      The  deceased  was  a  lieutenant  in  the  76th  regiment 
^a^^l  T?i*'  of  foot,  stationed  at  Demerara,  where  he  died,  26th 

Maich  17tn.  '  '  ' 

—        June,  1839,  a  bachelor,  leaving  a  father.     After 
will,  made  by    his  death,  a  testamentary  writing,  in  the  form  of  a 
Mrv^icelt  Ber-  letter  to  his  solicitor,  written  by  the  deceased  while 
to^ii^^at  ^^  military  service  at  Berbice,  was  found  amongst  his 
-rtlli'JSi^'*  papers,  dated  January  28th,  1839.  but  unattested. 
cermet ».  under       Haggard  prayed  probate  of  this  paper,    under 
s.  luatthe     the    11th  section  of  the  1  Vict.  c.  26,   which  ex- 
party  whoie^     empts  the  wills  of   soldiers    'Mn   actual  military 
piSScId*  by  service,"  from  the  operation  of  the  act.     The  motion 
sachwiu.        stood  over  for  some   time  for  inquiry  as  to  what 
precise  meaning  was  attached  by  the  government 
authorities,  to  the  phrase  *^  actual  military  service/' 
It  being  stated  at  the  War  Office  that  the  de- 
ceased would  be  there  considered  in  actual  military 
service, — the  motion  was  renewed. 

Sir  Herbert  Jenner. 
I  understand  there   have  been  two  cases  (a)  in 
which  probate  has  passed  in  common  form,  upon 

(a)  Probate  in  the  two  cues  referred  to  passed  upon  an  affidavit 
from  a  derk  in  the  War  Office,  that  the  parties  deceased  were,  at  the 
time  their  wills  were  made,  in  actual  military  service. 
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affidavit  that  the  deceased  was  a  soldier  jn  actual       1840. 
militarv  service.     I  am  not  prepared  to  say  that  Hilary  Tum. 

•^.  .      •       .,  .       .   ^     '^     .  .  ^     March  I7th. 

our  regiments  in  the  colonies,  or  m  garrison   at       

home,  are  in  actual  military  service.  I  cannot  ^  ^J^rt  ^^ 
think  that  it  was  the  intention  of  the  legislature  to 
except  every  officer,  under  such  circumstances^ 
from  the  operation  of  the  act.  Under  the  peculiar 
circumstances  of  this  case,  considering  that  the 
party  deceased  was  with  his  regiment,  and  in  the 
opinion  of  the  War  Office,  in  actual  military  service 
at  the  time,  I  shall  allow  probate  of  this  letter  to  pass. 
It  is  under  the  peculiar  circumstances  of  this  case 
that  I  do  so,  nor  should  I  do  it,  but  that  the  father, 
who  prays  probate,  is  the  person  who  would,  be 
entitled  to  the  whole  property  if  his  son  is  dead 
intestate,  and  there  is  no  person  against  whom  the 
paper  could  be  propounded. 


In  the  Goods  of  James  Beavan,  deceased. 


Motion. 


James   Beavan,  the  younger,  of  the  parish  of      1840. 
Llanvihangel  Crucomey,  in  Monmouthshire,  died  "j^j]^^"* 
on  the  16th  of  October,  1 839.     He  made  and  duly       — 
executed  his  will  on  the  5th  of  that  month,  and  ap-  the  ezecation 
pointed  his  brother,  the  Rev.  Thomas  Beavan,  sole  haTinffputiy 
executor.  ^Z^^ 

The  will  was  prepared  by  Mr.  Philip  Price,  of  J^J?r^^ 
Abergavenny,  solicitor,  who  was  also  one  of  the  alteration  not 
attesting  witnesses.     In  the  will,  a  legacy  of  four  asroqmndby 

'^  '  o     J  ./  the5t.lVirt. 

c.  26.— JPro- 
bate  of  the  will,  ptned  u  it  origioaliy  stood,  the  word/rar  beiag  safliciently  tpparant  upon  the 
paper. 
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1840.      hundred  pounds  was  bequeathed  to  Anne  Althea 
Hilary  Term.  Beavau,  the  wife  of  the  testator.     This  legacy  of 
-—    *  four  hundred  pounds,  since  the  execution  of  the 
°bL^'^   will,  was  increased   to  -five  hundred    pounds,  by 
*'**'*'^-      partly  erasing  from  the  word  four  the  letters  ow^ 
and  inserting  in  their  place  the  letters  tve,  thereby 
converting  the  word  four  into^re.     This  alteration 
was  made  within  ten  davs  after  the  execution  of 
the  will,  by  the  Rev.  Thomas  Beavan,  in  the  pre- 
sence and  at  the  request  of  the  deceased. 

Upon  the  face  of  the  will  it  appeared  that  the 
letter/  had  not  been  altered,  and  other  parts  of  the 
word  fom  were  also  discernible. 

Upon  an  affidavit  from  Mr.  Price,  the  drawer  of 
the  will,  as  to  the  state  of  the  will  when  executed, 
and  from  Mr.  Beavan,  as  to  the  alteration  being 
made  subsequently  to  the  execution  of  the  will. 

The  QueerCs  Advocate  moved  the  Court  to  allow 
probate  of  the  will  to  pass  as  it  originally  stood. 

Sir  Herbert  Jenner. 
There  can  be  no  doubt  that  the  word  jwe  has 
been  substituted  for  four,  for  it  could  have  been  no 
other  word.  That  being  so,  and  the  letter  /  re- 
maining unaltered,  and  part  of  the  other  letters  of 
the  word  four  also  apparent  upon  the  face  of  the 
instrument,  are  not  *'  the  words  or  effect  of  the 
will  before  the  alteration''  sufficiently  apparent? 
The  Court  cannot  pronounce  for  the  word  five  as 
altered,  as  it  has  not  been  attested  in  the  manner 
required  by  the  2 1st  section  of  the  act ;  but  as  it 
cannot  be  said  that  *'  the  words  or  effect  of  the 
will  before  the  alteration  are  not  apparent."     The 
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Court,  I  think,  is  justified  in  allowing  probate  to       1840, 
pass   with  the  word  /wr,  as  the  will  originally  h^tTibm, 
stood.     This  case  is  distinguished  in  this  respect        — 
from  those  in  which  the  probate  has  gone  in  blank,    °  bLtan,  ° 
where  it  could  not  be  made  out  what  the  original 
word  or  figure  was.     I  think  such  a  case  can  hardly 
occur  again. 


Young  and  Smith  against  Richards. 


1839. 


This  was  a  business  of  proving  in  solemn  Ibrm  HiLAaTT»Rii. 
the  will  of  Jane  Richards,  spinster,  who  died  in    March  nth. 
18p9,  by  James  Young  and  William  Smith,  the  or  the  two 
executors  named  in  a  will  of  the  deceased,  dated  nessef  to  a  wiii, 
16th  November,  1839,  propounded  by  them,  against  ^^^tl^u!!^' 
James  Richards,  her  brother,  and  only  next  of  kin.  S'lnX  mSI^ 

senceof  the 
tettatria,  and 

One  of  the  two  attesting  ¥ritne8ses  to  the  will,  in  the  other  that 
his  deposition,  had  stated  that,  after  the  testatrix  atteited_Tbe 
had  signed  the  will,  it  was  taken  down  stairs,  and  to  rascCd  the 
that  the   attesting  witnesses   signed   their  names  J2?c!l^V/ 
thereto  in  a  parlour,  and  not  in  the  presence  of  ^"^  p'*'?*^  ®^ 
the  testatrix.     Since  he  had  deposed  to  this  effect,  the  attesiting 
he  had  recollected  that  he  was  in  error,  and  that 
the  attesting  witnesses, signed  their  names  in  the 
testatrix's  presence,  as  the  other  witness  had  de- 
posed. An  application  was  now  made  to  the  Court  to 
rescind  the  conclusion  of  the  cause,  for  the  purpose 
of  re-examining  the  attesting  witnesses. 

The  QueefCs  AdvocatCj  in  support  of  the  applica- 
tion ;  Phillirnqref  contra^  was  stopped  by  the  Court. 
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1840. 


Hilary  Tbsm. 
Mftrch  17th. 

YOUMO 

and 
Smitb 
agaitut 

RlCUABD0« 


Sir  Herbert  Jbnner. 
The  question  is,  whether  this  is  an  error,  or  an 
invention.  Suppose  the  witness  had  stated  that 
the  deceased  was  not  of  capacity,  and  aflienii^ards 
recollected  that  she  was  of  capacity  ?  It  would  be 
dangerous  to  allow  the  re-examination.  I  cannot, 
under  all  the  circumstances,  allow  the  conclusion 
of  the  cause  to  be  rescinded,  for  the  purpose  of  re- 
examining the  attesting  witnesses.  I  do  not  see  how 
I  could  permit  it  after  publication  of  the  evidence, 
showing  a  defect  of  proof  to  satisfy  the  Act  of  Par- 
liament, The  affidavit  I  cannot  believe.  The 
effect  of  the  deposition  is  to  be  considered  when 
the  case  comes  on  for  hearing.  It  may  be  a  ques- 
tion whether  hereafter  the  Court  may  not  rescind 
the  conclusion  of  the  cause  to  admit  the  evidence  of 
pei*8ons  not  yet  examined.  At  present,  I  reject  the 
motion* 


April  23rd.  On  the  First  Session  of  Easter  Term.  The 
Queen*8  Advocate  applied  for  leave  to  examine 
further  witnesses  who  were  present  at  the  transac- 
tion, on  their  affidavits,  corroborating  the  statement 
of  the  attesting  witness,  who  deposed  to  the  attesta- 
tion taking  place  in  the  presence  of  the  testatrix. 

PhUlimore,  contra. — ^This  is  a  novel  application, 
without  sufficient  ground,  and  it  would  form  a 
dangerous  precedent.  Nothing  can  be  more  clear, 
and  precise  than  the  statement  of  the  witness: 
''  When  this  was  done,  Mr.  Arthurton  and  I  accom- 
panied Mr.  Yonng  down  stairs  to  the  parlour, 
leaving  the  deceased  in  bed,  and  we  there,  in  the 
parlour,  in  the  presence  of  each  other,  and  not  in 


PREROGATIVE'  COURT  OF  CANTERBURY.  373 

the  presence  of  the  deceased,  signed  our  namts  at       1840. 

foot  of  the  said  paper  as  witnesses/'  Hila»tT«bm. 

^  y  April  23id. 

Sir  Herbert  Jen nbr.  ^ 

The  question  is  not  as  to  the  deceased's  capacity      ^^ 

at  the  time  of  execution,  nor  is  it  pleaded  that  any     Eictaewi. 

imposition  was  practised  towards  her ;    both  the  ODe  of  the  at- 

.         •  1       1      •       1  1       -11  •     testing  wit- 

attesting  witnesses  agree  that  she  signed  the  will  in  nesMstoawUi, 

their  presence,  but  one  says  that  they  attested  it  in  x^^v&^^ST 

her  presence,  and  the  other  that  it  was  attested  in  S^p';;;^!," 

another  room.     In  such  a  case,  what  is  the  Court  ****  *!?^' 

'^  and  the  other 

to  do  where  the  two  attestinir  witnesses  depose  con>*  that  itwas  not, 

1         1        />  mi  .  **>«  Court  re- 

trary  to  each  other  ?  There  is  no  reason  to  suppose  Minded  the 

that  each  did  not  depose  according  to  his  and  her  She  ca^°for 

belief  at  the  time,  and  how  is  the  Court  to  determine  2^^^  "^ 

which  it  should  credit  ?  If  there  had  been  any  plea  ^^^  '"^*^°^ 

J   *  who  were  pt^ 

by  which  the  validity  of  the  will,  or  the  capacity  of  sentat  the  time. 
the  deceased  had  been  impeached,  or  any  fraud 
had  been  suggested,  the  Court  would  have  had 
greater  (lifficultyin  complying  with  this  application ; 
but  would  it  not  be  too  much  for  the  Court  to  say, 
*^  I  reject  all  supplementary  evidence  of  persons  who 
were  present,  because  it  is  possible  such  persons 
may  be  prepared  to  support  the  case  by  perjury  ?"  I 
do  not  think  that  the  Court  should  place  itself  in 
such  a  situation.  It  is  a  different  thing  to  re-exa- 
mine an  attesting  witness,  after  the  depositions  have 
been  seen ;  but  the  witnesses  now  to  be  examined 
are  as  able  to  speak  to  the  transaction  as  the  attesting 
witnesses  themselves.  What  is  the  Court  to  do 
where  witnesses  differ  ?  In  another  case,  now  before 
the  Court,  (a)  a  similar  thing  occurred ;  one  witness 
swears  the  testator  signed  the  will  in  the  presence  of 

(a)  Chambers  and  Yatman  ▼.  the  Queen*8  Proctor,  see  post. 
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*^^'  the  tttesting  witnesses,  two  others  swear  he  did  not. 
liii.ART  tbrm.  Is  the  Court  to  shut  out  all  proof  that  will  shew 
'  which  is  right  ?  It  is  quite  clear  that  the  intention 
of  the  testatrix  will  be  defeated,  unless  the  Court  can 
determine  by  other  evidence,  whether  one  witness 
is  entitled  to  greater  credit  than  the  other.  The  ^ 
Court  will  look  with  the  greatest  caution  to  evidence 
taken  after  publication,  but  if  I  were  to  reject  this 
evidence,  I  should  be  certain  of  defeating  the  ends 
of  justice.  The  Court  will,  therefore,  rescind  the 
conclusion  of  the  cause  to  allow  further  witnesses  to 
be  examined  who  were  present  at  the  execution. 
I  should  have  been  disinclined  to  take  this  step  but 
for  the  reasons  I  have  assigned. 

Application  granted,  reserving  all  other  ques* 
tions. 


joW  17th.  On  a  subsequent  day,  an  objection  was  taken  to 
The  ^^of  tn  the  Competency  of  a  witness  named  Smith,  on  the 
J^r^rtjI'b  ground  that  she  was  the  wife  of  one  of  the  exe- 
ll^J^^nt*^*  cutors,  who  was  a  party  in  the  cause;  and  the 
I^X^tT^  Court  held,  that,  notwithstanding  the  i7th  section 
of  the  Act,  an  executor,  who  was  a  party  in  the 
eauscj  and  consequently  liable  to  costs,  could  not 
be  examined  as  a  witness  in  that  cause,  and,  there- 
fore, rejected  the  evidence  of  the  ¥rife. 


port  the  wilL 


The  cause  afterwards  came  on  for  hearing,  and 
the  Court  pronounced  for  the  Mrill. 
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In  the  goods  of  E.  J.  Lay,  deceased. 


Motion. 

1840. 


The  deceased   in  this  case    was  mate  of  Her 


n. 


^  ^  Hilary  Tehw. 

Majesty's  ship  Calliope,  and  whilst  the  vessel  was  April  23rd. 

in  the  harbour  of  Buenos  Ayres,  on  the  4th  Novem-  The  ^^r  a 

her,  1839,  obtained  leave  to  go  on  shore,  where  he  wem'l!!i' Thore. 

met  with  a  severe  fall,  and  was  thereby  so  severely  by^jo^eddl^ 

injured  that  he  died  on  shore  on  the  9th.     Imme*  afioj'**  to  pa* 

•^  as  that  of  a  aea- 

diately  after  the  accident,  he  wrote  on  a  watch-bill,  nao  *«  at  tea," 
in  pencil,  his  will,  which  was  cut  out  and  certified  i  vict.  c.  26i 
by  the  officers  on  board  the  ship  on  the  5th  ;  but 
it  was  unattested.    The  paper  had  been  rejected 
by  the  receiver  of  seamens*    wills,  in  regard  to 
prize-money. 

Addams  moved  for  probate  of  the  paper,  under 
the  1 1th  section  of  the  act,  excepting  the  wills  of 
mariners  "  being  at  sea.'^ 

The  Court,  distinguishing  this  case  from  that  of 
Lord  Hugh  Seymour  (a),  who  was  living  on  shore 
at  Jamaica,  only  occasionally  going  on  board  his 
ship,  held  that  this  case  came  within  the  exception 
of  the  act ;  that  it  was  the  will  of  a  seaman  at  sea, 
although  the  deceased,  having  had  leave  to  go  on 
shore,  was  not  actually  on  board  ship  at  the  time 
the  will  was  made. 

(ff)  I* tile  in  the  goods  of  Bickard  HaifeB^  deceased,  mtit,  p.  33S. 
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1^40. 


Eldrbd  against  Eldred. 


EAtTBR  T»M.  This  was  a  suit  by  Thomas  Eldred,  against 
April  28th.  '  Elizabeth,  his  wife,  of  the  parish  of  Seven  Oaks, 
In  a  raitfor  Kent,  for  a  separation,  by  reason  of  adultery.  The 
m^e^?^'  libel  pleaded  the  marriage  of  the  parties  in  1827 ; 
iJj^JJg'^^  the  birth  of  a  child ;  and  acts  of  adultery  com- 
berbehaif,  mittcd  by  the  wife,  in  1838,  with  a  person  in  the 
craeityby the  servicc  of  Mr.  Eldred,  and  in  1839,  with  two  other 
coupled 'witii  a  pcrsons.  A  respousive  allegation  on  the  part  of 
t'25?i\'fo1i^^^  the  wife,  denying  the  alleged  adultery,  and  charg- 
Mwo7aJpa-  ^^S  ^^  husband  with  cruelty  from  the  year  1831, 
ration  ^DM    and  with  adultery  in  1834  and  1836,  and  conclud- 

the  hntband,  "^ 

admitted.  ing  with  a  prayer  for  separation  on  both  grounds, 
was  now  offered  to  the  Court ;  this  allegation  was 
opposed. 

Addams^  for  the  husband.  The  objection  to  this 
allegation  is,  that  it  sets  up  the  cruelty  of  the  hus- 
band as  a  bar;  whereas  it  is  an  acknowledged 
principle  of  these  Courts,  that  cruelty  cannot  be 
pleaded  in  bar  to  a  suit  for  adultery.  This  was 
attempted  once  a  short  time  ago,  in  Scrwinef*  v. 
Scrwiner,  in  the  Consistory  Court  of  London,  where 
the  libel,  charging  the  wife  with  adultery,  was  met 
by  an  allegation  containing  a  charge  of  cruelty 
against  the  husband,  which  was  objected  to,  and 
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the  judge  of  that  Court  directed  the  whole  of  that       1840. 


part  of  the  alleeation  to  be  expuneed.  EAfTBR  Tsrm. 

'^  ®  r      &  Second  Settion. 

Feb.  I9th. 

Jennet^  for  the  wife.  The  cruelty  is  not  pleaded  ^^%t, 
in  bar  to  the  suit  for  adultery  ;  the  wife  not  only  If^lw. 
pleads  cruelty,  but  adultery ;  and  it  has  been  held 
that  an  act  of  cruelty  will  revive  a  charge  of  adul- 
tery that  has  been  condoned.  Here  an  act  of 
adultery  had  been  cqndoned,  and  the  husband 
subsequently  treated  his  wife  with  cruelty,  which 
revived  the  adultery.  Durant  v.  DuranU  (a)  In 
this  allegation,  the  cruelty  is  pleaded  as  a  revivor 
of  the  adultery. 

Addams. — If  this  subterfuge  avails,  it  may  be 
adopted  in  every  case,  with  a  ruinous  expense  to 
the  husband. 

The  Court  desired  the  cases  of  Chambers  v. 
Chambers^  (6)  Chettle  v.  Chettle^  (c)  and  Arhley  v. 
Arkley^  (d)  to  be  looked  into ;  the  whole  question  in 
the  meantime  standing  over. 

On  the  FinBt '  Session  of  Easter  Term,  the  case    Aprinsth. 
came  on  again  for  argument,  when 

PhilUmorey  far  the  husband,  contended  that  the 
averment  of  adultery  had  been  introduced  merely 
as  a  peg  upon  which  to  hang  a  charge  of  cruelty, 
which  was  intended  really  as  a  bar  to  the  husband's 
suit  The  charges  of  adultery  in  the  libel  are  con- 
fined to  the  years  1838  and  1839.     The  allegation 

(a;  I  Hagg.  E.  R.,  733.  (c)  3  Fhill.  507. 

(6)  I  Com.  Rep.  439.  (cO  3  Phill.  500. 

VOL.  II.  C  C 
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^S^'      deduces  the    cruelty  from   1831 ;    in   N^Tember 
l^^ds^^  1833,  a  separation  took  place;  so  here  terminatei 


Apui  i5th.  the  first  period  of  the  cruelty,  as  the  wife  returned 
eT^kd  to  cohabitation  in  February  1834.  Then  is  pleaded 
Ki17m.  &  charge  of  adulterous  intercourse  on  the  part  of 
the  husband  with  strange  women,  whereby  ha 
became  infected  with  the  venereal  disease,  with 
which  she  is  alleged  to  hare  been  also  infected. 
But  she  is  charged  with  forming  low  connexions. 
There  is  no  case  in  which  a  wife,  in  her  defence 
against  a  charge  of  adultery,  has  been  allowed  to  in^ 
troduce  specifically  a  charge  of  cruelty  as  a  bar. 
All  the  cases  are  diflerent  •  Warsley  v.  Wonky ^  (a) 
Chambers  v.  Chambers^  (h)  Arhley  v.  Arkley^{c) 
Chettlev.ChettU,  (d)  Durantv.  Durant,  {e)  Popkin 
V.  Popkm.  (/) 

The  Court. — ^The  plea  is,  that  the  wife  had  been 
treated  with  cruelty  for  a  long  series  of  years,  and 
driyen  from  the  house;  that  the  husband  then 
committed  adultery  with  strange  women.  I  want 
to  know  whether,  in  such  a  case,  cruelty,  coupled 
with  adultery,  would  not  be  admissible  ? 

PhiUimore.—l  think  not. 


Addanuj  on  the  same  side.  This  is  an  attempt 
to  do,  by  a  side-wind,  what  could  not  be  done 
directly,  namely,  to  set  up  cruelty  as  a  bar  to  a 
suit  for  adultery,  in  the  hope  that,  if  the  proof  of 
the  husband's  adultery  fails,  the  Court  would  ae- 

ia)  I  Hagg.  E.  R.  734.  (<0  3  PhilL  607. 

{b)  1  Coos.  Rep.  439.  M  1  H«gg.  E.  R.  733. 

(e)  3  PhilL  500.  if)  1  Hag«.  E.  R.  765,  n. 
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tsede  to  the  wife's  prayer  for  divorce,  on  the  ground       1840. 
of  cruelty.     At  all  events,  it  is  an  attempt  to  harrass  Eastbr  Tirm. 
the  hushand  with  expense,  in  the  hope  of  deterring    April  i^th.  ' 
him  from  proceeding.     It  is  the  admitted  doctrine      eIdud 
of  this  Court,  that  cruelty  is  not  pleadable  in  bar  to  a      ^{J^J^ 
suit  for  adultery,  substantially ;  if  adultery  be  pleaded 
by  the  wife,  and  the  husband  sets  up  a  condonation, 
the  wife  may  plead  cruelty  to  revive  the  adultery. 

The  Q^eerC$  Advocate^  for  the  wife.  The  ques- 
tion is  not,  whether  the  charge  of  cruelty  would 
operate  as  a  bar  to  the  husband's  suit ;  but  whether 
it  is  not  pleadable,  coupled  with  the  adultery,  not 
as  a  bar,  but,  if  the  wife  establishes  her  innocence, 
as  a  ground  for  her  prayer  for  a  divorce.  The 
wife's  means  of  defence  should  not  be  marred  :  she 
avers  her  entire  innocence,  and  the  cruelty  and 
adultery  of  her  husband.  It  appears,  from  the 
original  papers  in  Arhley  v.  Arkley^  and  Chettle 
y.  Chettle^  that  acts  of  cruelty  were  allowed  to  be 
pleaded,  and  in  the  latter  case  there  was  no  aver- 
ment of  the  wife's  innocence. 

Jenner^  on  the  same  side.  There  has  been  a 
long  chain  of  cases,  from  WarsUy  v.  Worsley^  (a) 
in  1730,  in  which  cruelty  has  been  allowed  to  be 
pleaded  in  defence,  though  not  in  bar. 

Judgment. 
Sir  Herbert  Jenner. 
There  can  be  no  doubt  that  cruelty  is  not  plead-^ 
able  as  a  bar  to  adultery ;  but  it  is  not  clear  that 
cruelty,  coupled  with  other  circumstances,  may  not 

(«)  1  Hagg.  E.  R.  734. 

c  c  2 
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1840.      be  pleaded  as  a  foundation  for  a  sentence  of  sepa- 
ZAtrrwn  Tpim.  ration.     The  charges  contained  in  this  allegation 

Second  Se$»ioa.  .  •11  1       p  111 

April  15th.     may  be  considered  as  made  tor  a  double  purpose  ; 
EttiiFD      ^  ^  ^^^  1^  ^^^  event  of  the  wife's  guilt  being  es- 

Ef^Fo.      tablished,  and  as  a  ground  for  separation  if  it  should 
appear  that  she  is  innocent. 

In  Moorsam  v.  Moorsom^  (a)  Lord  Stowell  says, 
"  Indifference,  ill  behaviour,  or  cruelty,  is  not  plead- 
able in  a  suit  for  adultery.  It  will  not  justify  her 
criminal  misconduct/'  But  he  does  not  say  that  it 
is  not  pleadable  for  other  purposes.  In  Forster  v. 
ForsteVy  [h)  the  same  learned  judge  says,  *'  A  third 
plea  of  defence  offered,  but  with  less  effect,  is,  that 
his  treatment  of  his  wife,  was  as  it  really  appears 
to  have  been,  marked  with  unkindness  and  dis- 
affection* I  sav  with  less  effect,  because  if  the 
course  of  unkindness  was  such  as  the  law  would 
notice,  the  remedy  is  not  that  to  which  she  has 
nnbappily  resorted,  but  an  application  to  this 
Court  for  the  protection  of  a  separation  by  reason 
of  cruelty :  and  if  the  ill  treatment  is  not  of  that 
gross  kind  against  which  the  law  would  relieve  in 
this  form,  still  she  is  not  to  find  her  remedy  in  the 
contamination  of  her  own  mind  and  person,  but  in 
the  purity  of  her  own  conduct,  and  in  a  dignified 
submission  to  an  undeserved  affliction.  At  the 
same  time,  though  such  a  plea  has  no  absolute 
effect,  it  has  a  very  proper  relative  effect,  where 
infidelity  on  the  part  of  the  husband,  is  likewise 
•  charged  ;  because  it  adds  greatly  to  the  probability 
that  such  a  charge  is  well  founded,  if  it  appears 
that  his  affections  were  visibly  estranged  frpm  his 

(«)  3  Hagg.  E.  R.^7,TW*  ^)  1  Cttns.  Hep.  144,  Ud. 
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wife,  and,  therefore,  more  likely  to  be  diverted  to  1840' 
other  less  worthy  objects ;"  in  this  case  then,  un-  Eawkr  Tbkm. 
Kindness  and  disaffection  towards  the  wife  were  April  i6ih. 
pleaded  by  her  as  well  as  connivance ;  for  these  £ldr» 
observations  were  made  at  the  final  hearing  of  the  ^^^ 
cause.  In  Chambers  v.  Chambers^  ^a)  which*  was 
a  suit  against  the  wife  for  adultery,  the  wife  gave 
in  a  long  allegation,  recriminating,  asserting  her 
own  innocence,  and  pleading  cruelty,  incidentally, 
against  her  husband.  Her  plea  did  not  conclude 
with  any  prayer ;  but  at  the  hearing,  a  prayer  was 
made  on  her  part  for  separation,  on  the  ground,  it 
must  be  presumed,  that  her  innocence  and  her 
husband's  guilt  were  established.  But  although 
this  charge  was  incidentally  made,  it  formed  part 
of  the  argument;  for  Lord  Stowell,  after  having 
declared  his  opinion  that  Mr.  Chambers  had  proved 
his  case,  and  that  Mrs.  Chambers  had  failed  in. 
proving  hers — ^that  is,  as  to  the  charge  of  adultery 
against  her  husband — proceeds,  *'  A  remaining 
charge  is  that  of  cruelty,  which  is  introduced 
lather  incidentally,  and  was  argued  only  on  the 
supposition  of  the  proofs  of  her  innocence;  but 
the  Court  holds  her  not  innocent.  On  this  plea 
the  question  might  arise,  whether  a  party  would 
be  entitled  to  bar  her  husband  from  his  remedy,  of 
divorce  for  adultery,  proved  against  her,  by  the 
plea  of  cruelty  ?  I  am  inclined  to  think  that  she 
would  not  It  is  certain  that  the  wife  has  a  right 
to  say,  '  You  shall  not  have  a  sentence  against  me 
for  adultery,  if  you  are  guilty  of  the  same  offence 
yourself/    The  receiy^  doctrine  of  compeDsktioa^ 

(4^  1  Cons.  R«p.  439, 451/ 
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.1840.      would  have  that  effect,  because  both  parties  are  m 


£a8ter  Tzbm.  eodem  delicto ;  but  this  is  not  so  in  recrimination 
April  isT*^*  of  cruelty :  the  deUctum  is  not  of  the  same  kind. 
£^^  If  the  vife  was  the  prior  petens  in  a  suit  of  cruelty, 
agminst  I  ^0  QQ(  know  that  she  would  be  barred  by  a  re- 
crimination  of  that  species ;  for  the  consideration 
would  be  very  different :  the  Court  might  not 
oblige  her  to  cohabitation,  which  would  be  dan- 
gerous. Here  the  husband  is  the  prior  petens  in  a 
suit  of  adultery,  and  I  take  the  general  doctrine  to 
be,  *  that  a  wife  cannot  plead  cruelty  as  a  bar  to 
divorce,  for  her  violation  of  the  marriage  bed.'  '* 
That  is  no  doubt  the  general  rule,  and  founded 
upon  reason  and  justice.  The  concluding  passage 
is  important  as  to  the  effect  of  the  evidence  in  the 
cause.  But  the  plea  was  not  dismissed  at  once, 
as  altogether  irrelevant  and  unworthy  of  cousidera- 
.tion,  although  it  could  have  no  effect  as  a  bar  to 
adultery  which  was  fully  proved.  No  one  can 
hesitate  to  concur  in  the  opinion  thus  expressed  by 
Lord  Stowell  upon  the  proofs  in  that  case ;  but 
this  decision  could  not  appl}^  supposing  the  hus- 
band had  not  succeeded  in  establishing  his  wife's 
guilt,  and  the  wife  had  been  equally  unsuccessful 
in  her  charge  against  her  husband.  In  such  a 
case,  what  would  have  been  the  sentence  of  the 
Court  as  to  the  remaining  charge  of  cruelty? 
Would  the  Court  in  such  a  case  have  dismissed  the 
parties,  and  have  lei);  the  wife,  to  have  instituted  an- 
other suit  on  the  same  facts?  Surely  that  would  have 
been  a  most  extraordinary  way  of  proceeding,  and 
extremely  hard  upon  the  husband  in  point  of  ad- 
ditional expense  ;  or,  suppose  another  case,  namely, 
that  both  parties  had  established  their  case  against 
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the  other,  must  the  wife  have  been  left  to  sue  for       1840. 


restitution  of  conjugal  rights  when  a  return  to  EAim  Tum. 
cohabitation  would  be  dangerous  ?  Or  must  she  be  ^ni  uth!^ 
left  without  any  provision  or  maintenance,  the  bus-  ^^^j, 
band  being  equally  guilty  with  herself?  It  is  ^||^ 
true  that  the  husband  may  be  put  to  great  expense 
which  may  turn  out  to  be  unnecessary.  The  case 
may  be  altogether  without  foundation,  may  be 
fabricated  merely  for  the  purpose  of  harassing  the 
husband,  and  deterring  him  from  further  prosecut- 
ing his  suit,  on  account  of  the  expense,  which,  as 
in  this  suit,  he  may  be  ill  able  to  bear.  Such  a 
course  would  be  deserving  of  the  highest  reprobation 
and  censure ;  but  can  the  Court,  on  that  possibility, 
debar  the  wife  from  pursuing  her  legal  remedy  ? 
Would  not  this  Court  ran  the  risk  of  defeating  the 
ends  of  justice  if  it  were  to  shut  out  the  wife's 
proof.  These  observations  apply  to  cases  generally 
of  this  description ;  in  the  present  case  there  are 
circumstances  which,  perhaps,  entitle  it  to  a  more 
favourable  consideration.  The  parties  married  in 
1827  ;  they  lived  together  without  any  imputation 
<m  the  wife's  purity,  until  1838,  when  it  should 
seem  that  she  all  at  once  plunged  into  the  most 
profligate  and  barefaced  adultery  with  a  menial 
servant,  scarcely  taking  the  least  precaution  to 
conceal  her  guilt.  This,  which  has  been  truly 
described  in  argument  as  a  low  and  degrading 
connexion,  was  followed  by  scarcely  less  open 
adultery  with  two  other  persons  in  1839.  In 
August,  1839,  the  wife  left  her  husband's  house, 
voluntarily  as  he  pleads,  but  as  the  wife  alleges, 
in  consequence  of  gross  cruelty  inflicted  upon  her 
by  her  husband.    The  husband  was  at  this  time 
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1840.  ignorant  of  any  misconduct  on  her  part ;  for  ht 
Eastbr  Tmh.  expressly  pleads  that  he  was  only  informed  of  it 
^priilsJb^""  in  September,  when  he  lost  no  time  in  bringing 
El^d  ^^^^  ^"^^*  Nothing  is  suggested  in  the  libel  of 
againit  uuhappiness  or  disagreements ;  it  might  be  sup« 
posed  that  the  parties  lived  together  in  a  state  oiP 
harmony  and  affection^  until  the  unfortunate  intro- 
duction of  the  groom  into  the  service  of  Mr.  Eldred. 
But  what  is  the  fact,  if  the  wife's  statement  be 
true?  That  the  husband,  from  the  year  1831, 
had  treated  his  wife  in  the  most  cruel  and  brutal 
manner ;  that  his  treatment  of  her  was  such  that 
she  was  obliged  to  quit  him  in  the  latter  end  of 
1833,  and  that  she  only  returned  to  cohabitation 
on  promises  of  amendment  on  his  part ;  but  that 
his  cruelty  was  again  renewed,  and  continued  up 
to  the  time  of  the  final  separation.  There  is  the 
additional  circumstance  also  pleaded,  that  in  1834 
and  1836,  he  had  contracted  the  venereal  disease, 
which,  in  the  former  of  those  years,  he  commu- 
nicated to  his  wife,  and  that  in  August,  1839,  when 
his  wife  left  him,  the  mother  accused  him  of  the 
fact,  which  he  did  not  deny  ;  so  that  he  might  not 
unreasonably  expect  that  his  wife  might  bring  a 
suit  against  him.  This  rests  at  present  merely  in 
allegation ;  but  supposing  the  facts  pleaded  by  the 
wife  to  be  true,  surely  the  case  assumes  a  very  dif- 
ferent complexion  from  that  which  it  originally 
bore,  and  it  can  hardly  be  said  that  the  cruelty 
here  pleaded  is  merely  a  plea  in  bar.  The  &cts 
and  circumstances  seem  to  be  intimately  connected 
with  each  other,  and  the  history  of  the  married 
life  of  these  parties  may  throw  some  light  upon 
the  charges  and  the  evidence  by  which  they  are  to 
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be  supported.    In  Arkley  v.  Arkley,  (a)  the  cruelty      ^^^^ 


ELDftrD 

agahui 
Eldsed. 


was  pleaded  only  as  introductory  of  the  charges  of  EitrsR  Tsbm. 

adultery.    In  Ckettle  v.Chettle^  (b)  a  general  charge     April  isth.  ' 

of  cruelty  was  pleaded,  but  the  particular  facts  were 

struck  out ;  on  what  grounds  I  have  not  been  able  to 

ascertain  ;  but  in  that  case  there  was  no  prayer  for 

separation,  but  merely  for  dismissal ;  so  that  it  should 

seem  to  have  been  pleaded  as  a  bar  to  the  sentence ; 

in  the  present  case,  the  cruelty  and  adultery  are 

made  the  grounds  for  a  prayer  of  separation  on  the 

part  of  the  wife,  which  could  only  be  obtained  on 

the  supposition  of  her  innocence. 

It  may  be  argued  hereafter  that  the  husband's 
adultery  has  been  condoned  on  the  wife's  own* 
shewing ;  but  it  was  held  in  Durant  v.  Durante  (c) 
that  subsequent  cruelty  would  revive  condoned 
adultery ;  as  it  had  been  laid  down  in  the  earlier 
case  of  Worsley  v.  Worsley.  {d) 

It  was  formerly  doubted  whether  it  was  not 
necessary  to  take  out  a  cross  citation ;  but  in  Best 
V.  Best^  (e)  it  was  decided  that  such  a  proceeding 
was  not  necessary,  as  both  parties  were  before  the 
Court,  and  the  marriage  was  the  foundation  for 
either  suit ;  and  in  Barrett  v.  Barrett^  (/)  newly 
discovered  adultery  was  allowed  to  be  pleaded  in 
a  suit  for  cruelly  without  a  fresh  citation  being 
taken  out.  ^ 

I  am  then  of  opinion  that  this  allegation  is  ad- 
missible. 


In  Michaelmas  Term,  the  cause  came  on  for     No?,  leth. 


(a)  3  Phill.  500. 
(h)  3  PhiU.  507. 
(0)  1  Hagg.  E.  R.  733. 


(d)  I  Hagg.  £.  R.  734. 

(e)  1  Add.  411. 

(/ )  I  Hagg.  E.  R.  22. 
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1840.      hearing,  when  the  wife  abandoned  her  defenoe^ 
EAfTBft  Tbam.  and  offered  no  opposition  to  the  sentence  of  separa- 

SMODd  Smmod.   4.*    » 
No¥.  18th.       ^^^^* 


Eloiibo, 


ElABBD 

^^f^  Phulimare^  for  the  husband,  prayed  the  Court 

to  condemn  the  wife,  under  the  circumstances,  in 
costs. 

The  Court,  however,  pronounced  for  the  separa- 
tion by  reason  of  the  wife's  adultery,  but  made  no 
order  as  to  costs. 


The  cause  had  come  on  for  hearing,  the  wife's 
.  costs  and  alim<niy  having  been  first  paid. 


PREROGATIVE  COURT  OF  CANTERBURY. 


In  the  Goods  of  Hugh  Donaldson 
Donaldson,  M.D. 


Motion. 


1840. 


The  deceased,  a  surgeon  in  the  East  India  Com- 

^TuyiJI""'  pany's  service,  died  at  Calcutta  in  April,  1839,  a 

The  tero"  bachclor,  without  a  father,  leaving  his  mother,  and 

"■?*n'"f"  brothers  and  sisters.     In  July,  1838,  he  embarked 

I  Vict  c  26.  from  England  (where  he  had  been  on  leave  since 

to  peraons  in  1834),  to  joiu  Us  regiment  in  India,  and  was  placed 

lervice'ofthe  iH  mcdical  charge  of  recruits  for  Queen's  regiments 

cc^^:^  in  that  country,  though  he  had  no  commission  in 
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Her  Majesty's  serTice.     Whilst  on  board  ship,  at       1840. 
Portsmouth,  he  wrote  the  paper  in  question,  which  eaitsr  tom. 
he  forwarded  to  his  mother  by  post,  and  it  remained      ^^y^^ 
in  her  custody  till  she  heard  of  her  son's  death,  ^dokJJ!S»k*^ 
which  took  place  soon  after  he  joined  his  regiment. 
The  paper,  which  named  no  executor  or  residuary 
legatee,  was  not  attested. 

Haggard  moved  for  administration,  with  the 
paper  annexed,  to  the  mother,  on  the  ground  that 
the  deceased  was  a  '^  soldier  in  actual  military 
service,"  which  brought  him  within  the  exception 
of  the  11th  section  of  the  stat.  1  Vict.  c.  26. 

Sir  Herbert  Jbnnsr. 
The  deceased  must  be  considered  to  have  been  a 
sui^eon  in*the  East*  India  Company's  service;  his 
being  in  charge  of  recruits  for  royal  regiments, 
which  was  no  part  of  his  regimental  duty,  would 
not  constitute  him  a  Queen's  officer.  But  with 
respect  to  mariners,  the  exemption  is  extended  to 
merchant  seamen,  and  by  parity  of  reasoning, 
persons  in  the  military  service  of  the  East  India 
Company  would  seem  to  be  included  in  the  term 
**  soldiers ;"  there  is  nothing  in  the  section  of  the 
Act  which  restricts  the  exemption  to  the  Queen's 
service.  I  am  of  opinion  that  a  soldier  in  the  East 
India  Company's  service  comes  within  the  excep- 
tion ;  and  I  am'  inclined  to  hold  that,  under  the 
circumstances,  the  deceased  in  this  case  was  in 
actual  military  service  at  the  time  the  will  was 
written. 
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The  Office  of  the  Judge  promoted  by 
H0DO8ON  against  Dillon. 
1840.  

Eastbr  Temi.      This  was  a  cause  promoted  by  the  secretary  of 

Mi^ih.     jjjg  £^j,j  Bishop  of  London,  against  the  Reverend 

^  med^         Robert  Crawfurd  Dillon,  D.D.,  a  clergyman  of  the 

the  bishop        Church  of  England,  for  publicly  reading  prayers, 

to  officitte  in  a  preaching,  administering  the  Holy  Sacrament  of  the 

ch^^b  re-     Lord's  Supper,  and  performing  ecclesiastical  duties 

wm'onh^*^*   and  divine  offices,  according  to*  the  rites  and  cere- 

bishop.  monies,  of  the  United  Church  of  Englandand  Ireland, 

in  an  unconsecrated  chapel,  called  Charlotte  Street 

Chapel,  Pimlico,  without  any   license    or   lawful 

authority  for  so  doing,  and  contrary  to,   and  in 

defiance  of  the  injunctions  of  the  Bishop  of  London 

to  the  contrary. 

The  Articles,  which  now  stood  for  admission, 
alleged,  that  on  the  29th  February,  1840,  the 
bishop,  under  his  hand  and  episcopal  seal,  duly 
revoked  a  license  granted  by  him  to  the  defendant 
on  the  24th  July,  1829,  to  perform  the  office  of 
minister  of  the  chapel  aforesaid,  and  strictly  en- 
joined him  thenceforth  to  abstain  from  further 
performing  the  office ;  that,  notwithstanding.  Dr. 
Dillon  continued  to  officiate  after  the  instrument  of 
revocation  had  been  served  upon  him,  and  since 
being  served  with  the  citation  in  this  cause,  with- 
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out  license  or  lawful  authority,  and  contrary  to  the       1840. 
bishop's  injunctions.  Eastbr  Tekit. 

The  license,  addressed  to  the  Reverend  Robert       -L.  " 
Crawfurd  Dillon,  M.A.,  authorized  him  to  perform      ^^^ 
the  office  of  minister  of  Charlotte  Street  Chapel,      d»llo>'- 
Pimlico,   (the  consent  of  the  rector  having  been 
obtained)  ''  in  preaching  the  word  of  God,  and  in 
reading  the  common  prayers,  and  performing  all 
other  ecclesiastical  duties  belonging   to  the   said 
office,  according  to  the  form  prescribed  in  the  book 
of  Common  Prayer,"  he  having  first  "  subscribed 
the  Articles  and  taken  the  oath,  and  made  and  sub- 
scribed the  Declaration,   which    in  this  case   are 
required  by  law  to  be  taken,  made  and  subscribed." 

Addamsy  for  Dr.  Dillon,  opposed  the  admission 
of  the  Articles.  Dr.  Dillon,  who  is  the  proprietor 
of  the  chapel,  becanie  the  purchaser,  under  the 
belief  that,  having  obtained  the  consent  of  the  in- 
cumbent of  the  parish,  he  could  have  a  licettse, 
authorizing  him  to  officiate  as  minister.  Such 
license  he  obtained  in  1829,  from  the  present  Bishop 
of  London,  and  he  had  officiated  ever  since.  The 
license  did  not  run  in  the  usual  form  to  curates, 
durante  bene  placito  ;  it  granted  an  absolute  right 
of  officiating  without  reservation.  Is  such  a  license, 
so  granted  to  the  minister  of  such  a  chapel,  he  being 
the  proprietor,  revocable  at  the  bishop's  mere 
pleasure,  without  due  process  of  law  ?  I  submit 
that  it  is  not,  without  such  cause  shewn  as  could 
deprive  a  rector,  vicar,  or  perpetual  curate.  Stipen- 
diary curates,  whose  license  is  revocable  at  pleasure, 
have  an  appeal  under  the  statute.  A  person  who 
has  purchased  a  proprietary  chapel,  and  has  been 
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1840.      licensed  to  officiate  therei  ought  in  fairnesB  and 

EAtTKB  Term,  equity  to  have    some   reason    assigned,   whereas 

May^th.      nothing  more  is  said  than  **  We  now  revoke  and 

HoDOMw      declare    void,  &c/'    The    bishop   may  have,   or 

Dillon,      think  hc  has,  cause  for  the  revocation,  but  none 

is  set  forth  in  the  Articles,    If  there  be  any  offence 

imputed   to  Dr.   Dillon,  the  offence   should    be 

charged.     By  revoking  the  license  without  cause 

diewn,  the  bishop  not  only  issues  a  sentence  of 

deprivation  at  his  own  discretion,  but  of  degrada* 

tion,  for  no  incumbent  in  this  or  any  other  diocese 

would  allow  him  to  officiate. 

NichoU^  in  support  of  the  Articles.  There  is  a 
distinction  between  the  present  case  and  the  case 
of  a  rector,  vicar,  or  perpetual  curate;  in  the 
latter^  the  bishop  must  admit,  unless  he  can  shew 
cause;  whereas,  in  such  a  case  as  this,  he  may 
refuse  a  license  altogether ;  and  if  granted,  he  may 
refoke  it  at  pleasure.  I  am  not  aware  of  any  case 
or  authority  where  it  is  doubted  that  the  biriiop  has 
the  power  to  revoke  such  a  license  as  this. 

judgmbnt. 
Dr.  Lushikgtok. 
It  does  not  appear,  from  the  Articles,  that  the 
bishop  had  any  particular  reason  for  revoking  the 
license  in  this  case ;  they  are  silent  as  to  the  motives 
which  induced  the  bishop  to  adopt  this  measure ; 
all  that  is  presented  to  the  Court,  is  an  act  done  by 
him  purporting  to  revoke  the  license  he  had  granted. 
The  question,  therefore,  is,  whether  the  bishop  has 
an  absolute  right,  at  his  own  exclusive  discretion, 
to  revoke  such  a  license.   Under  such  circumstances 
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lam  not  to  impute  to  Dr.  Dillon,  the  having  given       ^^*^' 
good  cause  for  the  act,  nor  to  the  bishop  the  having  Eastsr  Tbrm. 
acted  without  any  reason.  —  ' 

On  looking  at  the  terms  of  the  license,  I  cannot  ^^1^ 
but  regret  that  licenses  of  this  description  should  ^^^^^ 
be  worded  with  so  little  care  and  caution  ;  not  that 
the  mode  in  whidi  the  license  is  worded  can  affiset 
the  law  of  the  case ;  but  on  account  of  the  doubts 
that  may  be  raised,  and  ci  their  leading  people  into 
mistakes.  The  license  is  granted  to  Dr.  Dillon, 
as  the  minister  of  a  proprietary  chapel,  and  it  au- 
thorizes him  to  perform  all  the  **  ecclesiastical  duties 
belonging  to  that  office."  I  know  not  what  func- 
tions, according  to  the  law  of  the  Church  of  England, 
appertain  to  the  minister  of  an  oaconseerated 
ohapel ;  I  know  of  no  ecclesiastical  duties  belong-^ 
ing  to  that  office.  ^'  You  having  first  before  us 
subscribed  the  Articles,  and  taken  the  Oath,  and 
made  and  subscribed  the  Declaration,  which  in  this 
case  are  required  by  law  to  be  taken,  made,  and 
Sttbscribed."  I  am  not  aware  what  that  oath  and 
that  declaration  are,  which  are  said  to  be  required 
by  law.  The  observation  is  perfectly  true,  that  this 
is  an  absolute  license ;  there  is  no  reservation,  that 
it  should  be  only  durante  bene  pladto,  or  during 
good  behaviour;  but  it  is  simply  a  grant  of  a 
license ;  and  the  question  I  have  to  determine  is, 
whether  the  bishop  has  a  right  of  summary  re« 
vocation. 

Neither  of  the  counsel  has  referred  to  any  legal 
authorities,  and  I  do  not  think  it  requisite  to 
aopport  the  judgment  I  am  about  to  give  by  a 
reference  to  authorities  on  the  subject.  I  diink 
that  the  principle  on  which  the  law  of  the  Church 
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1840.       of  England  stands  in  this  matter,  is  this: — no  cler- 


EAtriE  TsRM.|  gytnan  whatever  of  the  Church  of  England  has  any 
!Z^  '    I  right  to  officiate  in  any  diocese,  in  any  way  what- 
^^^^    ■  ever,  as  a  clergyman  of  the  Church  of  England, 
DiLLOtf.      unless  he  has  a  lawful  authority  so  to  do,  and  he 
can  only  have  that  authority  when  he  receives  it  at 
the  hands  of  the  bishop,  which  may  be  conferred  in 
various  ways ;  as  by  institution  (in  the  case  of  a 
benefice),  by  license,  where  the  party  is  a  perpetual 
curate;  and  by  license,  when  the  clei^yman  offi- 
ciates as  stipendiary  curate. 

I  do  not  think  it  requisite  to  consider  what  is 
done  in  the  case  of  rectors,  vicars  and  perpetual 
curates,  because  these  persons  are  now  all  regulated 
by  the  law  of  the  land.  The  point  I  have  to  con- 
I  sider  is  this :  What  is  the  nature  of  a  proprietary 
chapel,  unconsecrated,  and  what  is  the  nature  of 
a  license  granted  by  the  bishop  to  the  minister  of 
such  a  chapel ;  by  what  power  and  authority  he 
grants  such  license,  and  whether,  on  the  ground  of 
having  granted  such  license,  he  is  estopped  from 
remedy  himself,  except  in  the  mode  required 
by  law  ? 

I  need  not  state  that  the  ancient  canon  law  of 
this  country  knew  nothing  of  proprietary  chapels, 
or  unconsecrated  chapels  at  all.  The  necessity  of 
the  times,  the  increase  of  population,  and  want  of 
accommodation  in  the  churches  and  chapels  in  the 
metropolis  and  other  large  towns,  gave  rise  to  the 
creation  of  chapels  of  this  kind,  and  to  the  licensing 
of  ministers  of  the  Church  of  England  to  perform 
duty  therein.  The  license  granted  by  the  bishop 
on  such  occasions  emanates  fiom  his  episcopal  au- 
thority.    He   could  not,   however,   grant   such   a 
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license  without  the  consent  of  the  rector  or  vicar  of  h    1^*0. 


the  parish,  for  the  cure  of  souls  belongs  exclusively  i[  May  4th. 
to  the  rector  or  vicar.     Here  is  the  consent  of  the      homImn 
rector  obtained  not  to  an  ordinary  license  to  a  sti-      Siliw 
pendiary  curate,  but  to  confer  a  nondescript  title, 
that  of  minister  of  an  unconsecrated  chapel. 

The  bishop,  therefore,  confers  this  license  by 
virtue  of  his  episcopal  authority.  What  is  to  prevent 
his  revocation  of  it  at  -any  time  he  may  think  fit? 
Is  this  a  license  which  will  not  only  be  good  against 
him,  but  is  it  to  prevail  against  any  successor  who 
may  come  after  him  ?  It  is  a  license  granted  only 
from  the  exigency  of  the  moment,  and  for  no  other 
reason  whatever.  Supposing,  by  new  powers  being 
given  under  the  Church  Building  Acts,  other 
churches  and  chapels  were  to  be  consecrated  accord- 
ing to  the  law  of  the  church  of  England  through- 
out the  land;  would  not  the  necessity  for  these 
unconsecrated  chapels  cease  ?  And,  under  such  cir- 
cumstances, could  the  grantee  of  such  a  license 
continue  to  officiate,  in  direct  opposition  to  the 
bishop  ? 

It  is  not  necessary  to  examine  the  expediency  of 
vesting  such  a  power  in  the  bishop  ;  the  question 
is,  what  is  the  law  ?  I  think  it  is  incumbent  upon 
those  who  assert  the  affirmative  ;  that  is,  who  assert 
that  it  is  in  the  power  of  the  bishop  to  confer  a  per-  j 
manent  right,  as  against  himself,  to  show  that  such  ' 
a  power  has  been  conferred  by  the  ecclesiastical 
law.  I  am  of  opinion  that  no  such  power  has  been 
granted ;  that  it  is  not  even  in  the  power  of  the 
bishop  himself  to  estop  himself;  but  that  he  is 
bound,  according  to  the  exigency  of  the  case,  to 
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1840.       revoke  such  a  license,  if  he  thinks  the  good  of  the 
Eastbr  tbrm.  Church  requires  it. 

*i '  I  have  heard  no  authorities  cited  on  one  side  or 

the  other,  which  require  the  examination  of  the 
Court  to  ascertain  their  applicability ;  and  on 
general  principles,  I  am  of  opinion  that  the  bishop 
has  authority  to  revoke  such  a  license  as  this  accord- 
f^  I  ing  to  his  own  discretion ;  he  has  exercised  that 

I  discretion  in  this  case — a  discretion  not  examinable 

I  by  m'e ;  and  I  have  no  alternative  but  to  admit  the 

^r  Articles. 


HODO9ON 

againtt 

Dillon. 


Mty  7th.  The  defendant,  at  first,  gave  a  negative  issue  to 
the  Articles,  but  on  the  next  Court  day,  retracted 
his  negative  issue,  and  gave  an  affirmative  issue. 

The  Caurtf  thereupon,  pronounced  in  the  terms 
of  the  promoter's  prayer,  namely, "  That  the  defend- 
ant be  monished  to  refrain  from  publicly  reading 
prayers,  preaching,  administering  the  Holy  Sacra- 
ment of  the  Lord's  Supper,  and  performing  any 
'  other  ecclesiastical  duties,  and  divine  offices  in  the 
said  chapel,  without  lawful  authority,  and  that  he 
be  condemned  in  the  costs." 
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Id  the  goods  of  Albxandbr  Elus,  Esq. 


Motion. 

1840. 

The  deceased,  a  barrister  at  law,  who  died  on  the     j^^^  g^ 

21  St  of  April,  1840,  a  bachelor,  possessed  of  personal  ^^^^^^ 
property  to  the  amount  of  18,000/.,  shortly  before  probate,  of  a 
his  death,  gave  instructions  for  a  will,  which  were  thedocMsedio 
taken  down  in  writing  from  his  dictation,  by  his  ItV^^^^ 
uncle,  whereby  he'  bequeathed  a  legacy  of  lOOOf.  P|^Sn*i.  who 
to  each  of  his  three  sisters,  and  the  residue  to^his  went  into  an 

ftdjomiDg  room 

brother.     The  deceased  having  remarked  that  there  tndtignod their 

must  be  two  attesting  witnesses  to  the  will,  his  uncle  ^T^' 

waited  till  the  physician  came,  when  the  deceased 

signed  the  paper  in  the  presence  of  the  witnesses, 

who,  unfortunately,  previous  to  affixing  their  names 

to  it,  took  the  paper  into  another  room,  separated 

from  the  deceased's  bed-room,  by  a  passage,  both 

doors  being  open,  so  that  the  witnesses  could  hear 

the  deceased  breathe,  but  could  not  see  him,  nor  be 

seen  by  him. 

The  Court  said,  that  it  was  a  very  hard  case,  but 
the  Court  had  no  discretion  under  the  Act,  which 
is  imperative,  and  no  consents  would  do.  If  the 
execution  is  not  attested  in  the  deceased's  presence, 
actual  or  constructive,  the  Court  must  refuse  probate. 
In  this  case,  the  witnesses  admit  that  they  attested 
the  paper  in  a  room  where  they  could  not  have  been 
seen  by  the  deceased,  and  could  not  see  him. 

Motion  rejected. 


dd2 


306 


CASB8   DBTERMINBD   IN   THE 


ARCHES  COURT  OF  CANTERBURY. 


The  office  of  the  Judge  promoted  by  Cort  and 

others  v.  Byron. 


1840. 

May  IStli. 

Articles  agtinst 
a  churchwar- 
den for  *<  qaar- 
relling»  chi- 
ding, and 
brawling  by 
words,**  and 
for  "smiting'* 
proooanced 
not  to  be 
proved ;  but 
no  order  made 
as  to  costs. 


This  was  a  cause  of  office,  brought  by  Letters  of 
Request,  from  the  commissary  of  the  Bishop  of 
Winchester,  for  the  parts  of  Surrey,  promoted  by 
William  Cory,  John  Charles  Stahlschmidt,  and 
Frederick  Thomas  West,  inhabitants  of  the  district 
of  St.  John  the  Evangelist,  Waterloo  Road,  Lambeth, 
against  John  Ballard  Byron,  one  of  the  church- 
wardens, for  the  offence  of  quarrelling,  .chiding, 
and  brawling  by  words ;  and  for  smiting  or  laying 
violent  hands  upon  John  Larkin  Hopkins,  in  the 
aforesaid  district  church,  on  Sunday,  the  7th  of 
July,  1839. 

The  Articles,  after  pleading  the  law,  objected  to 
the  defendant  that,  .on  the  morning  of  the  day 
before  mentioned,  whilst  the  congregation  were 
assembling  for  divine  service,  he  entered  the  organ- 
loft,  and  addressing  John  Larkin  Hopkins,  who 
was  therein,  asked  him,  in  an  angry  and  imperious 
manner,  who  he  was,  and  that  Hopkins  having 
replied  that  he  attended  to  officiate  for  Mr.  Brown- 
smith,  the  organist,  he  (the  defendant),  in  an  austere, 
quarrelsome,  and  chiding  manner,  replied  that, 
"  he  knew  nothing  of  him,  or  of  any  deputy  of 
Mr.  Brownsmith ;"  that  the  organ  having  been 
unlocked,  Hopkins  proceeded  to  seat  himself  in 
front  of  it,  to  commence  the  usual  morning  service, 


and  Otbera 
agaifut 
Byron. 
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whereupon  the  defendant,  without  any  observation       1840. 
or  previous  notice  whatever,  struck  Hopkins,  and     Mayisth. 
shouldered  him  from  the  seat  with  so  much  violence,       coii^ 
that  William  Perkins,  who  was  present,  and  against 
whom  Hopkins  was  thrown,  was  thereby  impelled 
with  considerable  force  against  one  of  the  doors  of 
the  organ,  causing  considerable  noise  ;  that  some  per- 
son  present  having  uttered   the  word    "assault,** 
the  defendant,  in  an  angry,  brawling,  chiding,  and 
quarrelsome  tone  of  voice  and  manner,  exclaimed, 
^'  Yes,  I  have  committed  an   assault,  and  you  are 
witnesses  (or  a  witness)  of  it,  and  you  may  bring 
an  action  if  you  like  as  soon  as  you  please  ;''  and 
that  during  the  transaction,  he  conducted  himself 
in  other  respects  in  a  violent,  quarrelsome,  chiding, 
and  brawling   manner  towards  Hopkins,    to   the 
great  offence  of  the  persons  there  assembled,  in 
violation  of  the  statute,  &c. 

The  responsive  allegation  pleaded  that,  in  April 
1839,  John  Leman  Brownsmith  was  elected  organist 
of  the  district  church,  he,  at  the  time  of  his  election, 
holding  an  appointment  in  the  choir  of  Westminster 
Abbey,  which  prevented  him  from  officiating  at 
the  organ  on  half  the  Sundays  in  the  year,  during 
at  least  the  greater  part  of  the  morning  service ; 
that  the  defendant,  as  one  of  the  churchwardens, 
had  been  specially  enjoined  by  the  Rev.  Robert 
Irvine,  the  minister,  not  to  permit  any  chance 
assistant,  whom  Brownsmith  might  depute,  to  play 
the  organ,  when  he  did  not  attend,  but  to  procure 
on  such  occasions  a  sufficient  organist ;  whereupon 
he  (the  defendant)  did  procure  the  attendance  of 
Joseph  Calkin,  a  former  organist  of  the  church, 
and  who  had  become  familiar  with  the  notes  and 


I 
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1840.  compass  of  the  organ,  and  used  to  the  style  of 

Mayisth.  singing  in  which  the  charity  children  had  been 

c^  taught,  and  who  had  officiated  in  the  absence  of 

*"ia^«r  Brownsmith,  from  the  time  of  his  election,  till  the 

Bybon.  7|;[j  Qf  July  J  tijat,  on  that  day,  about  twenty  minutes 

before  the  commencement  of  morning  service,  the 
defendant  seeing  some  one  go  into  the  organ-loft, 
followed  him  there,  and  when  Hopkins  announced 
himself  as  Brownsmith's  deputy,  he  (the  defendant) 
civilly  told  him  that  he  could  neither  recognize  him 
in  that  capacity,  nor  permit  him  to  act ;  upon  which' 
Hppkins,  without  demur,  quietly  left  the  organ-loft 
and  quitted  the  church ;  that  about  ten  minutes 
before  the  service  commenced,  he  (the  defendant) 
upon  re-entering  the  organ-loft  (which  he  had  left), 
to  unlock  the  organ-doors  with  Calkin,  found 
Hopkins  again  there,  and  upon  his  again  announcing 
himself  as  Brownsmith 's  deputy,  repeated  what  he 
had  before  said,  and  proceeded  to  unlock  the  organ, 
requesting  Calkin  to  take  the  organ  for  the  day ; 
that,  having  unlocked  the  organ,  his  right  arm,  ex- 
tended for  the  purpose  of  pushing  the  right-hand 
folding-door  back  against  the  organ»  came  in  con- 
tact with  Hopkins,  but  without  any  considerable 
force,  or  any  violence,  save  as  resulted  from  the 
push  made  by  Hopkins  for  the  seat  in  front  of  the 
organ;  that  no  sooner  had  the  defendant's  arm 
come  in  contact  with  Hopkins,  than  one-  of  the 
persons  who  had  entered  the  loft  with  him,  ex- 
claimed, ^^an  assault!  you  see  an  assault!''  in 
answer  whereto,  the  defendant  merely  said,  in  a 
mild  tone  of  voice,  without  any  excitement,  ^^  Then, 
Sir,  if  you  think  fit,  bring  your  action  for  it ;  I  have 
my  witnesses ;"  and  it  denied  that  the  defendant 


Byron, 
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conducted  himself  towards  Hopkins  in  a  violent,       1^^« 
quarrelsome,  chiding,  and  brawling  manner.  May  lauu 

Cory 

PhUUmare  and  Ourteia,  for  the  promoters.  It  is  ^igaitJT 
proved  that  Hopkins  was  pushed  with  violence  ;  and 
words  of  brawling  are  proved.  The  churchwarden 
had  no  right,  as  churchwarden,  to  interfere  with 
the  oi^anist's  choice  of  a  deputy.  He  took  the  key 
of  the  organ,  which  he  had  no  right  to  do.  The 
organist  has  the  controul  of  the  organ,  and  has  a 
right  to  appoint  a  deputy.  It  is  proved  that  Byron 
shouldered  Hopkins  off  the  stool  with  violence,  and 
when  told  that  he  had  committed  an  assault,  said,  in 
an  angry  tone,  **  Bring  your  action."  The  interro- 
gatory to  Hopkins,  "  Who  are  you  ?*'  uttered  in  an 
angry  and  dictatorial  manner,  and  the  words  *'  I 
don't  know  any  one  as  Mr.  Brownsmith's  deputy," 
in  a  church,  amount  to  brawling,  which  no  provo- 
cation can  justify.  Huet  v.  Dashj  (a)  Dawe  v. 
Williamsj  (b)  North  v.  .  Dixon^  (c)  Jarman  v. 
Bagster.  (d) 

Addams  and  Rohinsorij  for  the  defendant.  There 
is  no  proof  of  the  Articles,  even  on  the  evidence  of 
Perkins,  Cooke,  and  Hopkins.  The  institution  of 
the  suit  is  an  abuse  of  the  process  of  the  Court,  and 
if  the  Articles  had  been  submitted  to  the  Judge,  and 
he  had  been  told  the  real  story,  he  would  not  have 
permitted  his  office  to  be  promoted.  It  is  the  duty 
of  the  Court  to  set  its  face  against  such  suits  if  they 


(a)  2  Sir  George  Lee's  Rep.  511.        (6)  2  Add.  130 

(c)  1  Hagg.  £.  R.  730.  {d)  3  Hagg.  E.  R.  356. 360. 
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1840.      are  instituted  Bot  for  legitimate  purposes,  but  for  the 
May  istik     gratification  of  private  malice,  or  for  any  cause  but 
c^       the  only  justifiable  one,  namely,  the  vindication  of 
public  decency  and  propriety. 


and  Othere 
Byron. 


Judgment. 
Sir  Herbert  Jennbr. 
The  offence  imputed  to  the  defendant  is  of  a  very 
grave  sLnd  serious  nature,  not  only  quarrelling, 
chiding,  and  brawling  by  words,  but  smiting*  or 
laying  violent  hands  upon,  a  person  in  this  district 
church,  on  a  Sunday,  immediately  before  the  com- 
mencement of  divine  service,  when  the  congregation 
were  assembling  for  the  performance  of  public 
worship.  The  jurisdiction  exercised  by  these  Courts, 
in  cases  of  this  kind,  is  a  very  wholesome  jurisdic- 
tion, to  prevent  any  unseemly  quarrels  in  churches, 
especially  during  divine  service ;  to  preserve  order 
and  decorum  in  places  set  apart  for  the  worship  of 
God,  and  to  protect  congregations  assembled  for 
divine  worship  from  having  their  minds  disturbed 
by  quarrels  and  brawls,  and  especially  by  the  laying 
of  violent  hands  upon  any  one  in  the  church. 
The  jurisdiction  is  not  only  a  very  wholesome  one, 
but  it  is  of  ancient  standing,  for  it  was  the  law  long 
before  the  6  &  6  Edw.  6,  (under  which  this  proceed- 
ing is  instituted,  as  well  as  under  the  ancient  law), 
which  was  passed  for  the  purpose  of  aiding,  not 
creating,  the  jurisdiction  of  the  Ecclesiastical  Court. 
These  ofiences  were  held  to  be  of  a  very  serious 
character  as  well  before  as  after  the  passing  of  that 
statute,  and  whatever  opinion  some  persons  at  the 
present  day  may  entertain,  as  to  a  part  of  the 
punishment  inflicted  for  such  offences,  namely,  the 
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prohibition  to  enter  the  church  for  a  certain  period,  1840. 
at  that  time  it  was  considered  a  very  serious  Maj  lath. 
punishment,  and  the  penalty  of  excommunication,  ^^ 
ipso  facto  is  incurred  by  a  person  who  should  smite,  "^^lilrt" 
strike,  or  lay  violent  hands  upon  another,  in  the  Btbov. 
church  or  church-yard.  It  is  true,  at  this  time,  the 
penalties  attached  to  excommunication  are  not  so 
serious  as  at  the  period  when  the  Act  of  King 
Edward  passed  ;  for,  by  the  53  Geo.  3,  c.  127,  the 
sentence  of  excommunication  is  followed  up  by  im- 
prisonment for  a  term  not  exceeding  six  months. 
The  offence  imputed  to  Mr.  Byron  is  the  more 
serious,  considering  that  he  was  one  of  the  church- 
wardens of  the  parish,  whose  especial  duty  it  was 
to  preserve  order  in  the  church,  and  if  the  Court 
should  be  of  opinion  that  he  is  guilty  of  the  offence 
charged  against  him,  he  is  doubly  reprehensible,  as 
he  will  not  only  have  committed  an  ecclesiastical 
offence  himself,  but  have  violated  his  duty  as  an 
officer  of  the  church,  who  is  bound  to  keep  due 
order  and  decorum  in  the  church  itself.  Now,  if 
the  proof  is  made  out,  and  the  facts  are  established 
as  charged  in  the  Articles,  there  can  be  no  doubt 
that  this  was  as  unprovoked  an  assault  as  can  well 
be  imagined,  and  the  Court  would  have  no  hesita- 
tion in  holding  that  Mr.  Byron  has  incurred  the 
penalty  of  the  law.  But  the  more  serious  the 
offence,  the  more  important  is  it  to  consider  whether  . 
the  evidence  be  sufficient  to  establish  it,  and  Mr. 
Byron,  being  one  of  the  churchwardens,  would  be, 
as  I  said,  doubly  reprehensible,  if  guilty  of  the 
offence ;  yet,  having,  as  churchwarden,  duties  to 
perform,  the  Court  would  protect  Mr.  Byron,  if, 
in  conformity  with  his  duty,  he  did  no  more  than 
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1840.       was  necessary  to  secure  the  dae  performance  of 

Mayiath.     divine  worshipi  and  to  prevent  any  inconvenience 

3^        arising  to  the  minister,  or  the  congregation  assemr 

^^jSiSlT     ^^^^  ^  hear  divine  service  in  the  church. 
Byaoit.  Without  at  present  entering  into  the  defence  set 

up  by  Mr.  Byron ,  let  us  see  what  is  the  evidence  in 
support  of  the  Articles.  The  transaction  appears  to 
have  arisen  out  of  a  dispute  respecting  the  election 
of  an  organist  for  the  parish.  A  Mr.  Brownsmith 
had  been  elected,  and  had  officiated  as  organist  for 
seven  years,  down  to  Easter,  1838.  In  the  latter 
part  of  1837,  or  the  beginning  of  1838,  he  was  ap- 
pointed vicar  choral  in  Westminster  Abbey,  and  he 
was  thereby  prevented  from  attending  at  the  early 
part  of  the  service  of  the  church  of  St.  John's, 
Waterloo  Road,  every  alternate  Sunday,  in  every 
alternate  month.  It  seems  that,  in  Easter,  1838, 
a  gentleman  named  Calkin,  was  elected  organist 
in  the  parish,  and  he  performed  the  duty  in  the 
years  1838-1839.  He  seems  to  have  discharged 
the  duty  (according  to  this  evidence)  with  great  effi- 
ciency, attending  much  to  the  singing  of  the  charity 
children  and  becoming  well  acquainted  with  the  tones 
of  the  oi^an.  But  in  Eastejr,  1839,  Mr.  Brown- 
smith  was  again  elected  organist,  on  which  occa- 
sion a  considerable  degree  of  feeling  appears  to  have 
been  excited.  Some  members  of  the  select  vestry 
(who  have  the  management  of  the  affairs  of  the  parish), 
objected  to  the  appointment,  because  Mr.  Brown- 
smith  could  not  perform  the  duty  personally,  and 
it  appears  from  the  evidence  of  the  Rev.  Mr.  Irvine, 
the  minister,  who  has  been  examined  on  behalf  of 
Mr.  Byron,  that  there  was  an  order  of  the  vestry 
that  the  duty  of  organist  should  be  performed  per- 


ARCHBS  COURT  OP  CANTERBUET.  403 

sonally,  and  not  by  deputy,  and  it  does  not  appear      1840. 
from  any  part  of  the  evidence,  that  this  order  of  ike    May  latk. 
vestry  was  ever  rescinded :  therefore,  the  order  was       coe7 
still  in  existence.    But  this  is  a  point  of  no  great    *^^^ 
importance  in  the  case.     Mr.  Calkin  appears  to      ^^^ov. 
have  performed  the  duty  of  organist,  in  the  absence 
of  Mr.  Brownsmith,  for  one  or  two  Sundays  prece- 
ding the  7th  of  July,  1839,  and  on  that  day  he  was 
called  upon  by  Mr.    Byron  to  officiate,  as  Mr. 
Brownsmith  was  not  present.     This  is  the  historical 
part  of  the  case,  as  leading  to  the  transaction  on 
which  the  present  proceeding  is  founded. 

The  promoters  of  the  suit  are  three  gendemen.  The  office  of 
named  Cory,  Stahlschmidt,  and  West,  and  the  first  ^,^i*n5t  to 
circumstance  which  struck  the  Court,  when  Mr.  fc'JJJJJ^'SlL 
Byron's  Allegation  was  brought  in  was,  that  three  •"«  v^anon, 

•'  ^  ®  except  in  the 

gentlemen  should  have  thought  it  necessary  to  take  cate  of  church- 
upon  themselves  the  office  of  promoter,  and  the  ^  ^ 
Court  observed  at  the  time  that  it  was  very  unusual, 
and  might  possibly  lead  to  the  institution  of  suits 
without  sufficient  ground,  since,  if  the  promoters 
failed  in  substantiating  their  case,  the  costs  would 
fall  lighter  upon  two  or  three  than  upon  one ;  and 
I  am  confirmed  in  my  impression,  that  this  unusual 
mode  of  proceeding  ought  not  to  be  encouraged, 
for  I  find  from  the  evidence  of  the  promoters  them- 
selves, that  a  subscription  was  entered  into,  not  in- 
deed for  the  promotion  of  this  suit,  but  for  the 
institution  of  proceedings,  somewhere  against  Mr. 
Byron  for  the  assault  upon  Mr.  Hopkins,  in  order 
that  the  expense  might  not  fall  upon  one  individual, 
but  be  shared  by  a  great  number.  I  am  of  opinion 
that  this  is  not  a  proper  practice,  and  I  am  not  dis- 
posed to  encourage  the  promotion  of  the  office  of 
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1840.      the  judge  by  more  than  one  individual,  except  in 

May  i3th.     the  case  of  churchwardens. 
c^  Now,  it  seems  that  two  of  the  witnesses  examined 

**!iSwe"  ^^  ^^^  cause,  are  members  of  the  select  vestry,  and 
Bt»o».  supporters  of  Mr.  Brownsmith,  for  whom  they  voted 
in  1839;  and  it  appears  that  the  three  promoters 
themselves  are  members  of  the  select  vestry,  and 
also  supporters  of  Mr.  Brownsmith,  having  voted 
for  him.  These  are  circumstances  which  should 
lead  the  Court  to  look  a  little  minutely  into  the 
evidence  in  support  of  the  Articles.  Here  are  three 
witnesses  to  prove  the  charge,  two  of  whom  are 
members  of  the  select  vestry,  and  supporters  of  Mr. 
Brownsmith,  and  who  attended  (as  they  state)  at 
the  church  that  day  to  support  Mr.  Hopkins'  right 
to  officiate,  and  these  are  the  only  persons  (except 
Mr.  Hopkins)  who  were  called  to  support  the 
charge  against  Mr.  Byron. 

The  first  witness  is  Mr.  Perkins.  He  states  that 
he  is  an  inhabitant  of  the  district,  and  one  of  the 
select  vestry;  that  on  the  7th  of  July,  1839,  about 
ten  minutes  before  eleven  o'clock,  he  was  in  the 
organ-loft,  with  Mr.  Cooke,  his  fellow  witness,  and 
found  Hopkins  there,  waiting  to  play  the  organ,  as 
he  had  done  many  times  before  ;  that,  just  upon  the 
stroke  of  eleven  (when  the  service  commenced), 
Byron,  who  had  possession  of  the  key  of  thp  organ, 
came  into  the  gallery,  accompanied  by  Calkin  and 
Calkin's  brother.  I  may  here  observe,  that  the 
Court  is  not  sitting  here  to  inquire  whether  M« . 
Byron  did  right  in  refusing  to  deliver  up  the  key 
of  the  organ,  or  in  engaging  a  person  to  play  the. 
organ  in  the  absence  of  Mr.  Brownsmith ;  that  is 
no  part  of  the  duty  of  the  Court ;  the  simple  sub- 
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ject  for  my  inquiry  is,  whether  in  the  performance       18^» 
of  what  he  considered  to  be  his  duty,  he  exceeded     May  i3th. 
the  bounds  of  decorum  which  he  ought  to  observe,       coi[7 
and  particularly  whether  he  was  guilty  of  quar-     *"^ijr 
relling,  chiding,  and  brawling,  and  laying  violent 
hands  upon  any  person. 

The  witness  then  states  that  Hopkins  was  at  this 
time  seated  on  the  stool  in  front  of  the  organ, 
prepared  to  begin  the  service  ;  that  Mr.  Byron  and 
his  two  friends  came  in,  quite  in  a  hurry,  and,  without 
any  one  of  them  saying  one  word,  Calkin  went  close 
to  the  stool  on  which  Hopkins  was  seated,  **  and,"  he 
says,  **  as  well  as  I  could  see,  who  was  on  the  opposite 
side,  Mr.  Byron,  with  his  shoulder,  either  shoved 
Hopkins  himself,  or  shoved  Calkin  so  that  he  shoved 
Hopkins  with  such  violence,  as  to  throw  him  off 
the  stool,  and  knock  him  against  me,  and  he  fell 
against  me  with  such  force,  that  I  was  myself  thrown 
aside,  and  struck  myself  against  the  organ-door  on 
that  side,  and  banged  the  organ-door  back.  A  very 
great  noise  was  occasioned.  Mr.  Byron  was  in  a 
great  passion.  '  Mr.  Cooke  said  to  him, '  Mr.  Byron, 
this  is  very  unhandsome  conduct ;'  I  don't  recollect 
his  using  the  word  *'  Assault ;''  but  Mr.  Byron 
made  answer,  in  a  sharp  and  angry  manner,  *  If 
I've  committed  an  assault,  you've  got  your  witnesses, 
and  you  may  bring  your  action  as  soon  as  you 
please.'  Mr.  Calkin  had  by  this  time  got  on  theseat, 
and  begun  playing  the  organ,  for  Mr.  Byron  had 
unlocked  it  at  the  moment  he  shoved  Mr.  Hopkins." 
On  the  interrogatories,  something  of  a  different 
account  is  given.  The  witness  says,  that  he  went 
to  the  organ-loft  on  the  occasion,  of  his  own  accord, 
to  protect  Mr.   Hopkins,  ^^  expecting  Mr.  Byron 
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*^*0*  wonld  use  some  violence  to  Mr,  Hopkins,  knowing 
Maj  13th.  him  to  be  a  petulant  person,  who  does  not  care  what 
CoBr  he  does/'  He  says,  **  I  called  on  Mr.  Cooke  on  my 
^gmn$t  way,  or  met  him  in  the  road.  I  have  no  doubt  that 
Byhon.  ^^^  Hopkins  went  there  to  assert  his. right  to  offi- 
ciate at  the  organ,  as  Mr.  Brownsmith's  deputy, 
and  if  any  one  opposed  him,  to  dispute  the  posses- 
sion of  the  organ-loft  for  the  day.  I  did  go  to  pro- 
tect him  from  violence,  and  so  far  to  aid  and  abet 
him  in  his  proposed  assertion  of  his  right;  but 
there  was  nothing  in  the  natureof  a  previous  arrange- 
ment.*' He  says,  that  the  case  is  not  truly  des- 
cribed in  the  Responsive  Allegation  ;  that  Hopkins 
was  seated  on  the  stool  in  front  of  the  organ,  before 
they  came  in,  or  got  on  it  just  as  they  came  in ; 
Mr.  Cooke  told  him  to  seat  himself  there,  and  he 
did  so,  and  he  adds,  ^*  I  cannot  say  that  I  saw  the 
defendant  strike,  or  smite  Hopkins ;  I  was  on  the 
opposite  side  of  Hopkins  to  Byron,  who  might  have 
struck  him  without  my  seeing  it ;"  and  he  denies 
that  the  shove  was  occasioned  by  the  motion  of 
Byrpn's  arm  in  opening  the  organ-ddor,  ^  *  because 
that  door  was  pushed  back  before  the  shove  was 
given." 

The  second  witness  is  Mr.  Cooke,  a  surgeon, 
also  one  of  the  select  vestry,  and  he  is  the  father- 
in-law  of  Mr.  Brownsmith,  the  organist,  therefore 
his  evidence  must  be  taken  with  some  degree  of 
allowance  on  that  account  He  says  that,  as  one  of 
the  select  vestry,  he  was  there  to  see  the  duty  of 
organist  performed ;  but  I  do  not  know  that  this  is 
the  particular  duty  of  the  select  vestry ;  that  duty 
is  done  by  the  Churchwardens ;  and  it  appears  by 
the  evidence  of  the  Rev.  Mr.  Irvine,  that  Mr.  Byron 
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had  been  directed  by  him  to  do  so*  I  do  not  say  1840. 
that  Mr.  Irvine  had  a  right  to  give  him  this  direc-  May  i3th. 
tion  ;  I  say  nothing  of  the  rights  of  any  one ;  but  ^^ 
Mr.  Byron  acted  by  the  direction  of  Mr.  Irvine,  "^  ^^^ ' 
though  that  would  not  be  sufficient  to  justify  him  Bvbon. 
if  be  has  been  guilty  of  the  ojSeuce  imputed  to  him. 
Mr.  Cooke  states  that,  on  Mr.  Perkins  and  him- 
self arriving  in  the  organ  gallery,  they  found 
Hopkins  seated  on  the  organist's  stool  ;  that  when 
Mr.  Byron  came,  he  was  somewhat  excited  ;  his 
manner  was  hurried,  and  seeing  Hopkins  on  the 
stool,  he  asked,  in  an  angry  and  dictatorial  manner, 
<*  Who  are  you,  Sir  ?"  Hopkins  replying  that  he 
was  Brownsmith's  deputy,  Byron  answered,  in  his 
former  angry  manner,  '^  I  know  nothing  of  any 
deputy  of  Mr.  Brownsmith,"  and  proceeded  to 
unlock  the  oi^an.  Now,  this  is  a  totally  different 
account  from  that  given  by  Perkins,  who  says  that 
Byron,  on  his  coming  into  the  organ-loft,  *^  without 
saying  one  word,"  shouldered  Hopkins  off  thestooL 
It  is  extraordinary  that  these  two  gentlemen  should 
give  such  a  different  account  of  the  transaction, 
and  still  more  extraordinary  when  we  read  the 
account  given  by  Hopkins  himself.  Mr.  Cooke 
proceeds  to  depose,  that  Hopkins  just  vacated  the 
seat  to  allow  of  the  doors  of  the  organ  (which  are 
of  considerable  size)  being  opened,  when  Calkin 
got  upon  the  stool,  and  so  did  Hopkins,  at  the 
suggestion  of  the  witness,  who  said,  '^  You  had 
better  take  your  seat  and  begin  the  service."  Byron 
then  interposed,  and  ^'  placing  his  hand  or  arm 
between  the  two,  he,  with  his  shoulder,  gave  Hop* 
kins  a  shove,  and  knocked  or  pushed  him  off  the 
stool,"  which  caused  him  to  fall  against  Perkins, 
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1840.  knocking  him  against  the  door  of  the  organ,  which 
May  13th.     flcw  back  with  a  great  jar  and  noise,  which  must 

Cory  havc  been  heard.  Some  observation  was  then 
"a^"^^"     made  by  some  one,  he  quite  forgets  by  whom,  in 

Byron.  |.j|g  ^^y  ^f  remonstraucc  at  Byron's  conduct,  but 
quite  calm.  He  believes  the  word  "  assault"  was 
used,  and  in  reply,  Byron  said  either,  *'  I  admit 
I  have  committed  an  assault,"  or,  "  if  I  have 
committed  an  assault,  you  can  bring  your  action 
as  soon  as  you  like."  This  he  said  in  a  very 
angry  tone :  he  was  greatly  heated  then.  He  says, 
*'  I  did  not  see  any  smiting,  and  I  do  not  know 
that  I  should  be  justified  in  using  the  strong  terms 
articulate  to  describe  Mr.  Byron's  conduct,  vie., 
^  a  quarrelsome,  violent,  chiding  and  brawling 
manner.'  He  was  excited,  certainly;  much  ex- 
cited, and  got  warmer  as  he  went  on,  and  spoke 
both  to  Mr.  Hopkins  and  ourselves  in  a  very  rude 
and  imperious  manner,  and  quite  unbecoming  the 
sacredness  of  the  place  and  occasion ;  and  it  so  dis- 
turbed my  mind,  and  that  of  Mr.  Perkins,  and  Mr. 
Hopkins  also,  that  we  could  not  attend  divine 
service,  but  left  the  church  altogether,  and  went 
all  of  us  to  my  house."  In  answer  to  the  inter- 
rogatories, this  witness  admits,  that  in  fact  he  was 
the  person  who  used  the  word  '*  assault"  on  the 
occasion,  the  words  being,  he  believes,  *'  What  you 
have  done  amounts  to  an  assault  upon  the  young 
man,"  though  he  says  he  is  not  clear  about  the 
words.  But  he  swears  positively  that  Byron  said 
in  return,  "  Bring  your  action  if  you  think  fit ;  I 
have  also  my  witnesses,  Sir."  The  words  used  by 
Byron  were  in  answer  to  a  remark  coming  from 
Cooke,  and  as  they  are  in  themselves  equivocal,  it 
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depends  upon  the  manner  in  which  they  were  1840. 
uttered  whether  or  not  they  amount  to  brawling ;  Majisth. 
they  may  be  offensive  and  insulting,  or  they  may  ^^ 
be  mild,  and  a  mere  answer  to  the  observation.  I  "^^i^" 
cannot  say,  from  the  evidence  of  these  two  gentle-  Bvbon. 
men,  and  considering  the  interest  in  which  they 
come  forward,  and  the  &ct  disclosed,  that  both  of 
them  were  subscribers  in  the  first  instance  to  a  list 
of  members  of  the  select  vestry,  for  the  purpose  of 
bearing  the  expense  of  an  action  against  Mr.  Byron 
of  some  kind  or  other,  not  in  this  Court,  though 
they  afterwards  withdrew  their  names;  I  say, 
looking  at  the  evidence  of  these  two  gentlemen ,  I 
am  not  prepared  to  say  that  it  makes  out  the 
offence  even  of  chiding,  brawling,  and  quarrelling, 
considering  that  Mr.  Bjrron  was  acting  under  the 
direction  of  the  minister,  to  see  that  there  was  a 
proper  substitute  for  the  organist.  To  some  extent, 
their  evidence  negatives  the  plea;  and  though  I 
agree  with  the  counsel  for  the  promoters,  that  it  is 
not  necessary  that  the  witnesses  should  swear  that 
the  party  was  actually  guilty  of  chiding,  brawling, 
and  quarrelling,  there  must  be  sufficient  evidence 
from  which  the  Court  can  collect  that  such  was 
his  conduct.  I  should,  therefore,  be  of  opinion, 
as  far  as  their  evidence  goes,  that  the  offence  of 
chiding  and  brawling  is  not  made  out;  and  the 
more  so,  since,  notwithstanding  that  the  congrega- 
tion were  assembled  in  the  church,  immediately 
previous  to  the  commencement  of  divine  service, 
not  a  single  individual  has  been  called  who  heard 
the  altercation  in  the  organ-loft;  no  witness  but 
Mr.  Hopkins  and  these  two  p.er8ons,  who  support 
his  pretensions. 
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1840.  Bat  let  us  look  at  the  evidence  of  Mr.  Hopkins* 
uay  i3Ui.  He  states  that  he  wasi  at  the  date  of  the  occurrence, 
an  inhabitant  of  the  district ;  that  he  was  engaged 
by  Mr.  Brownsmith  to  assist  him  at  the  organ^  as 
his  deputy,  in  March,  and  subsequently,  when  he 
performed  the  duty  without  interruption  ;  that  an 
the  7th  July,  at  a  quarter  before  eleven,  he  went 
into  the  organ-loft  by  himself,  and  in  about  three 
minutes  after,  Mr.  Byron  came  into  the  gallery 
alone,  looked  at  him,  and  asked  him  his  name, 
*'  quite  in  a  mild  tone  of  voice,"  to  which  the  wit- 
ness  replied  merely,  "  Hopkins,"  whereupon  Mr. 
Byron  made  no  remark,  but  merely  bowed  slightly 
and  politely  and  went  away;- that  in  aboiit  two 
minutes  after,  Mr.  Cooke  and  Mr.  Perkins  entered, 
to  whom  he  mentioned  what  had  occurred,  and 
that  Mr.  Bryon  had  not  unlocked  the  organ  ;  that 
about  three  minutes  before  eleven,  Byron  again 
entered  the  organ*Ioft,  at  the  opposite  door  to  which 
he  had  entered  before,  accompanied  by  Mr^  Calkin 
and  his  brother,  and  without  saying  a  word  to  the 
witness  Cooke  or  Perkins,  all  of  whom  were  stand- 
ing carelessly  together,  began  unlocking  the  organ 
door ;  that  while  doing  so,  he  said,  ^^  Mr.  Brown- 
smith  is  not  here  to  do  his  duty ;  Mr.  Calkin,  take 
the  organ ;"  that  he  (the  witness)  then  said,  he 
attend^  as  Mr.  Brownsmith's  deputy,  on  which 
Byron  ftnswered  in  a  peremptory  tone,  ^*  I  don't 
know  you,  Sir;  Mr.  Brownsmith  should  be  here 
himself,  Sir ;"  that  Mr.  Cooke  then  said  to  Byron, 
**  You  know  very  well  that  Mr.  Brownsmith  cannot 
be  here,"  and  then  Mr.  Cooke  and  Mr.  Perkins 
desired  the  witness  to  get  upon  the  stool ;  that  he 
hesitated  at  first,  through  fear,  there  appearing  by 
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this  time  to  be  a  good  deal  of  excitement  on  both  1840. 
sides,  though  no  more  angry  words  had  passed,  but  M&y  lath. 
there  was  confusion,  and  he  was  afraid  that  if  he  Co^ 
got  on  the  stool,  he  should  be  knocked  oflT.  So  a^iMt 
that,  by  Mr*. Hopkins's  account,  (and  nothing  can 
be  more  candid)  he  was  not  on  the  stool  at  this 
time.  The  witness  proceeds :  "  Mr.  Perkins  then 
said,  *  Never  mind  him,'  meaning  Mr.  Byron, '  get 
upon  the  stool.' "  This  is  very  different  from  the 
representation  of  Mr.  Perkins  or  of  Mr.  Cooke; 
the  brawling  here,  if  there  was  any  brawling,  was 
by  Mr.  Perkins  himself.  I  think  there  is  a  great 
deal  of  confusion  in  the  evidence,  and  that  one 
occasion  must  have  been  confounded  with  another. 
'*  Mr.  Byron  said,  *  If  he  attempts  to  do  so.  Til 
order  the  beadle  to  turn  him  out,'  and  he  added 
to  Mr.  Perkins  and  Mr.  Cooke,  *  and  you  too : 
how  dare  you  to  interfere  with  my  duty  I  The 
organ  is  my  property,  and  nobody  shall  touch  it 
but  whom  I  think  proper.' "  It  is  most  extraor- 
dinary that  these  circumstances  should  have  taken 
place,  without  being  noticed  by  the  other  witnesses ; 
I  think  Mr.  Hopkins  must  have  confounded  this 
with  some  other  occasion.  **  Mr.  Cooke  and  Mr. 
Perkins,  however,  encouraged  me  to  the  attempt* 
by  saying,  *  Get  upon  the  stool,  get  upon  the  stool ; 
don't  mind  him !' "  This  is  the  evidence  of  a  witr 
ness  on  behalf  of  the  promoters.  ^^  I  did  attempt 
to  do  so,  and  at  the  same  moment,  Mr.  Calkin  was 
getting  on  the  stool  on  the  opposite  side.  In  at<- 
tempting  to  get  upon  the  stool,  I  received  a  push 
on  my  left  shoulder,  but  whether  it  was  from  Mr. 
Byron  or  Mr.  Calkin,  I  could  not  see,  though  from 
the  respective  positions  hi  which  we  were,  I  should 
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1840.  gay  it  came  from  Mr.  Byron.  On  receiving  this 
May  13th.  push,  which  must  have  been  a  smart  one,  as  it  so 
Cory  czcited  me  that  I  nearly  lost  my  senses,  receiving 
*^i!rt "  such  treatment  in  such  a  place,  I  stumbled  off  the 
stool,  and  fell  against  something  on  x^y  tight  side, 
which  I  supposed  was  the  organ,  as  I  heard  a  great 
slam  of  the  organ-door,  and  but  for  my  coming  in 
contact  with  this,  I  must  have  fallen  on  the  ground. 
Mr.  Cooke  exclaimed,  '  an  assault  1'  I  only  heard 
these  words,  but  he  repeated  them  a  second  time, 
and  stepped  forward  to  make  the  exclamation,  and 
Mr.  Byron  in  a  sharp  tone  replied,  *Very  well, 
bring  your  action  if  you  like,'  *'  Here,  then,  it  is 
Mr.  Cooke  who  uses  the  word  *' assault;"  and  he 
and  Mr.  Perkins  are  the  persons  to  urge  Hopkins 
to  get  upon  the  stool,  and  not  to  mind  Mr.  Byron. 
This  is  a  different  representation  from  the  accounts 
given  by  Mr.  Perkins  and  Mr.  Cooke ;  I  do  not 
mean  to  say  that  these  gentlemen  have  deposed 
with  an  intention  to  make  an  improper  representa- 
tion ;  but  that  they  have  taken  up  a  wrong  impres- 
sion of  the  facts  to  which  they  were  called  to* 
depose.  But  it  is  impossible,  upon  this  evidence, 
to  hold  that  this  gentleman  has  been  guilty  either 
of  the  offence  of  chiding,  brawling,  and  quarrelling, 
or  that  of  laying  violent  baiids  upon  Mr.  Hopkins ; 
indeed,  it  is  hardly  contended  that  there  is  sufficient 
proof  of  smiting. 

On  interrogatory,  Mr.  Hopkins  states  some  cirr 
cumstances,  which  show  that  his  fellow  witnesses 
have  taken  an  active  part,  not  perhaps  in  the  pre- 
sent proceedings,  but  in  some  proceedings  against 
Mr.  Byron,  for  his  conduct  on  this  occasion.  He 
states  that  he  attended  at  Doctors'  Commons  in 
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company  with  Mr.  Cooke,  and  at  his  request ;  that      ^8iO> 
he  was  interrogated  by  him  on  the  subject  at  the     ^•j  i^^* 
proctor's  office,  and  in  reply  to  the  question  whether       Cory 
Mr.  Byron  had  assaulted  him,  the  witness  stated,       a^ain^ 
that  "  he  could  not  say  that  he  had  done  so."    He      ®'"^'•• 
says  that  he  was  requested  to  take  some  l^al  pro- 
ceedings against  Mr.  Bryon,  but  he  declined  so  to 
do,  as  he  did  not  wish  to  mix  himself  up  any  further 
in  the  matter ;  and  he  states  that  '^  he  has  heard 
and  believes,  that  some  subscription  was  entered 
into  in  the  vestry  towards  the  promoter's  costs,  and 
that  the  names  of  Mr.  Cooke  and  Mr.  Perkins  were 
first  down."     Both  these  gentlemen   admit   that 
they  did  sign  their  names  to  a  promise  to  contribute 
to  the  expense  of  some  proceeding,  but  not  this 
suit,  though   they  withdrew  them   a  day  or  two 
afterwards.     But,   although   they   are   competent 
¥ritnesses,  they  are  members  of  the  select  vestry, 
who  Are  supporters  of  Mr.  Brownsmith,  as  well  as 
the  promoters,  and  it  shows  that  this  matter  has 
not  been  taken  up  in  the  spirit  in  which  cases  of 
this  description  ought  to  be,  by  persons  who  are 
the  voluntary  promoters  of  the  Office  of  the  Judge. 
This  then  is  the  evidence  produced  in  support 
of  their  case  by  the  promoters  themselves ;  only 
three  persons  present  in  the  organ-loft,  not  a  single 
individual  who  was  in  the   church  to  show  that 
there  was  anything  like  confusion  or  disturbance 
produced  in  the  minds  of  the  congregation.    I  am 
of  opinion,  that,  on  their  own  shewing,  the  pro- 
moters have  not  established  their  case  as  to  the 
charge    of   chiding,    brawling,  and    quarrelling; 
neither  of  the  witnesses  will  swear  that  the  words 
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1840.      were  uttered  in  a  quarrdling,  brawling,  and  chiduig 
May  13th.    manner ;  and  there  is  nothing  in  the  words  them- 
es      selves,   independently  of  the  demeanor  and  con- 
^%?^    duct  of  the  party,  that  should  lead  the  Court  to 
Bymit.      fi^Q  conclusion  that  the  party  was  guilty  of  the 
offence ;  and  there  is  no  smiting  or  laying  violent 
hands  upon  any  one  established  even  by  their  own 
evidence.     I   am  of  opinion,  therefore,  that  they 
have  failed  in  establishing  their  case  against  Mr* 
Byron  altogether.     But  when  I  look  to  the  evt* 
dence  on  the  other  side,  I  find  a  different  repre* 
sentation  of  facts  and  of  the  conduct  of  Mr.  Byron, 
and  there  is  no  more  reason  why  these  witnesses 
should  give  that  conduct  too  light  a  colour,  than 
that  the  others  should  make  it  too  dark ;  one  class 
of  witnesses  may  desire  to  support  the  rights  of 
Mr.  Brownsmith,  and  the  other  to  assert  the  itino- 
cence  of  Mr.  Byron  of  the  charges  alleged  against 
him  ;  and  one  class  is  as  credible  as  the  other.    It 
is  not  for  the  Court  to  inquire  into  the  motives  of 
parties  in  proceedings  of  this  kind,  which  are  in- 
stituted ad  p^Ucam  vmdiciatn ;  but  when  the  Court 
sees  what  has  taken  place  in  the  parish,  and  the 
proceedings  of  certain  persons  in  the  select  vestry, 
which  have  come  out  in  evidence  in  this  case,  I 
do  not  think  the  transaction  calls  for  the  inter- 
ference of  the  Court,  to  the  extent  of  prohibiting 
Mr.  Byron  from  entering  the  church,  still  less  oi 
condemning    him    to    excommunication  and  im- 
prisonment.    I  am,  therefore,  of  opinion  that  the 
promoters  have  failed  in  the  proof  of  their  Articles, 
and  that  Mr.  Byron*  is  entitled  to  be  dismissed  from 
the  suit.     The  only  question  is  as  to  the  costs ;  and 
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taking  into  oomideration  all  the  circumstanoet,  I  16*0. 

tbiok  I  shall  meet  the  justice  of  the  case  by  leaving  May  i3tb. 

the  parties  to  pay  their  own  costs.    I  dismiss  the  c^ 

party,  and  make  no  order  as  to  costs.  ^^^mt"^ 
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This  was  a  cause  of  proving  in  solemn  form  of 
law  the  will  of  Thomas  Thompson,  Esq.,  deceased,         u  a  ^ 
promoted  by  Robert  Joseph  Chambers  and  William  and  executed 
Yatman,  Esqrs.,  the  executors,  against  the  Queen*$  November, 
Proctor^  the  deceased  having  left  no  known  re«  Jl^r  w^ho 
lations.  ''•;  >*^«"."« 

«»Mwuv.  under  certain 

The  will  bore  date  and  was  executed  on  the  delusions  on 

the  three  pre- 

15th  of  November,  1839;  and  early  on  the  mom-  Tioutdaysto 
ing  of  the  16th,  the  deceased  destroyed  himself,  Ud^ode-' 
and  was  found,  under  a  coroner's  inquest,  to  have  t^i?Wtbe"day 
been  in  a  state  of  insanity.   .  i^K^iie**'' 

The  will  was  in  the  handwriting  of  the  deceased,  ^^^v  ^".p^- 

and  was  as  follows  : pronoanced 

for,  and  the 
cost!  of  the 

"  I,  Thomas  Thompson,  of  the  Inner  Temple,  SJT^ho^pT 
being  in  sound  health,  but  considering  the  un-  ^harfof*^ 
certainty  of  human  life,  make  this,  my  last  will  {J^7°» 
and  testament. 

'^  I  appoint  my  friend,  Robert  Joseph  Chambers^ 
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of  the  Middle  Temple,  Esq.,  and  my  friend  William 
Yatman,  of  Great  Russell  Street,  Bloomsbory,  Esq., 
to  be  the  executors  of  this  my  will. 

**  I  bequeath  my  landed  property,  frediold  and 
copyhold,  according  to  the  tenure  thereof,  absolutely 
and  for  ever  to  Robert  Joseph  Chambers  aforesaid. 

**  I  bequeath  two  thousand  pounds  sterling  to 
William  Yatman  aforesaid. 

'*  I  bequeath  nine  thousand  five  hundred  pounds 
stock,  standing  in  my  name  in  the  3  per  cents,  re- 
duced, to  my  friend  William  Murray,  of  the  Middle 
Temple,  Esq. 

^^  I  bequeath  one  thousand  pounds  sterling  to 
the  Rev.  Mr.  Rowlatt,  Reader  at  the  Temple 
Church. 

^*  I  bequeath  five  hundred  pounds  sterling  to 
Mrs.  Jane  Lucas,  widow  of  the  late  Mr.  Daniel 
Lucas,  nephew  of  the  late  Robert  Martin,  of  Ho- 
merton,  HoUoway,  Esq. 

T.  T.  forty 

*'  1  bequeath  iwonty  pounds  sterling  to  each 
of  my  servants,  M.  Pugh  and  E.  Dawkin,  now 
living  with  me. 

*  *  The  rest  of  my  personal  property,  after  paying 
my  funeral  expenses  and  all  my  just  debts,  and 
also  what  I  may  bequeath  by  codicil  hereafter,  I 
bequeath  to  Robert  Joseph  Chambers  aforesaid, 
and  leave  and  appoint  him  my  residuary  legatee. 

'  "  It  is  my  wish  that  my  body  be  buried  in  the 
Temple  Church-yard;  but  I  leave  to  my  friend 
Robert  Joseph  Chambers  the  care  of  keeping  in 
repair  the  tomb  in  Hackney  Church-yard,  in  which 
the  mortal  remains  of  Mrs.  Martin  and  my  mother 
were  deposited. 
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**  I  hereby  revoke  all  former  wills,  and  declare 
this  only  to  be  my  last  will  and  testament;  in 
witness  whereof  I  set  my  hand  and  seal,  this  15th 
day  of  November,  1839. 


*^  Thomas  Thompson. 


*'  Signed,  sealed,  declared  and  delivered  by  the 
said  testator,  Thomas  Thompson,  as  his  last  will 
and  testament,  in  the. .presence  of  us. 

*•  Louisa  Lucas, 
"  John  Woolfitt, 
^'  Charles  Ellis." 


A  caveat  having  been  entered  by  the  Queen*i 
Proctor^  the  executors  propounded  the  will,  and 
examined  the  three  attesting  witnesses,  (a) 

(a)  The  evidence  of  the  attesting  witnesses  was  to  the 
following  effect : — 

Charles  Ellis. — I  was  acquainted  with  the  late  Thomas 
Thompson  from  the  month  of  Fehruary,  1882,  to  Us  death. 
I  am,  and  have  heen  for  several  jeflrs,  in  the  employ  of  Mr. 
Woolfitt,  of  Fleet  Street,  Upholsterer,  who  was  employed 
hy  the  deceased  to  fbmish  his  chambers  in  Haroourt  Build- 
ings, and  on  other  business.  I  must  on  an  average  have 
seen  and  conversed  with  him  two  or  three  times  a  week  for 
the  last  three  or  four  years.  On  the  15Ui  November  last, 
I,  in  the  morning,  received  a  note  from  the  deceased,  begging 
me  to  call  on  him ;  I  did  not  go  to  him  immediately,  in 
consequence  of  which  he  wrote  a  second  note  to  Mr.  Woolfitt, 
desiring  my  attendance.  I  went  to  the  deceased  between 
twelve  and  one  o'clock ;  the  deceased  at  first  asked  me  the 
amount  of  his  account  due  to  Mr.  Woolfitt.  I  told  him  it 
had  not  been  made  out ;  the  deceased  then  said  that  he 
wished  to  give  a  cheque  for  it,  and  begged  that  his  account 
might  be  made  out  by  the  time  he  should  call  on  Mr.  Wool- 
fitt, and  he  appointed  three  o'clock  on  the  same  ailemoon 
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for  his  flO  doing ;  he  also  said  that  he  thoqid  at  the 
time  bring  with  him  his  will^  to  be  witnessed  hy  Louisa 
Lucas  (who  was  a  young  womajv  employed  in  Mr.  Woolfitt's 
shop),  Mr.  John  Woolfitt  and  myself,  he  so  named  us,  and 
I  recollect  his  saying,  *'Tou  have  done  the  tame  thing 
befiyre  lor  me.^  At  three  o'dock  the  deceased  came  to  Mr. 
Woolfitt's ;  thst  is  to  say,  I  haying  been  o\|t,  on  retumhig 
there  at  three  o'clock,  found  the  deceased  already  in  the 
shop,  sitting  at  a  table^  and  with  him  Mr.  John  Woolfitt^ 
and  Louisa  Lucas ;  the  deceased  addressing  me,  said,  "  Mr. 
Ellis,  to  business,  refer  to  my  account."  I  told  him  what 
was  the  probable  amount,  the  account  not  having  been  ex- 
actly made  out,  upon  whidi  the  deceased  wrote  a  cheque 
on  his  bankers,  Messrs.  Hoares,  for  such  amount,  which  he 
paid  to  Mr.  Woolfitt  on  account.  The  deceased  then  from 
his  pocket-book  produced  a  paper,  which  I  found  was  his 
will,  and  he  then  in  my  presence,  and  in  the  presence  of  Mr. 
John  Woolfitt  and  of  Louisa  Lucas,  pointed  out  an  erasure 
in  the  said  paper,  nrasely,  the  alteration  of  the  sum  of 
"  twenty"  to  **  forty,"  calling  my  attention  to  it,  and  at  the 
suggestion  of  Mr.  Woolfitt,  the  deceased  set  his  initials 
against  such  alteration ;  I  believe  that  die  words  used  by 
the  deceased  to  us,  the  witnesses,  were,  '*  I  wish  you  to  wit- 
ness my  will,"  or  to  that  effisct ;  he  said  very  few  words ; 
/  did  not  see  the  deceased  sign  the  said  wtff,  but  th«re  was  a 
signature  and  a  seal  affixed  to  it.  At  the  time  of  his  asking 
us  to  witness  his  will,  the  deceased  pointed  to  or  touched  the 
seal,  the  signature  being  tJien  already  written.  We,  that  is, 
Mr.  Woolfitt,  Louisa  Lucas,  and  J,  then,  in  the  presence  of 
the  deceased,  and  in  the  presence  of  each  other,  being  all 
present  at  the  same  time,  subscribed  our  names  as  witnesses 
to  the  said  will,  the  order  of  our  signing  J  do  not  remember. 
When  the  wiU  had  been  so  witnessed,  the  deceased  folded 
it  up  and  put  it  into  his  pocket,  and  almost  immediately 
went  away.  Very  little  else  passed  beyond  his  taking  leaye 
in  an  ordinary  manner.  I  suppose  that  between  half  an 
hour,  or  perhaps  three-quarters  of  an  hour  passed  before  the 
deceased  left  the  shop  on  that  occasion.  I  have  no  recollec- 
tion of  any  particular  conversation,  besides  what  I  have 
related,  which  took  place  between  the  deceased  and  either  of 
.us  the  witnesses,  none  other  having  been  present  on  the 
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oceuion  befoie  mentioiied.  The  deoeaied  wa%  doling  the 
whole  of  the  time  that  I  was  so  pxesent  with  him,  and  time 
of  his  piodndng  his  will  and  our  witnessing  the  same,  calm 
and  collected,  and  as  I  believe,  of  sound,  perfect,  and  dis- 
posing mind,  memory,  and  understanding ;  there  was  not  an 
action  or  a  word  done  or  spoken  by  the  deoeased  which 
could  have  led  any  one  to  believe  the  contmy*  The  wit- 
ness then  identified  the  will. 

.  To  the  6th  Intenogatoiy  the  witness  anaweied :  "  The 
deceased  himself  produced  the  said  will  on  such  oocasion. 
The  only  part  of  the  said  will  which  was  written  after  the 
same  was  produced  by  the  deceased,  was  the  addition  of  the 
deceased's  initials,  'T.  T.,'  between  the  fourth  and  fifth 
lines  of  the  second  side  thereof,  whioh  initials  I  believe  were 
added  and  written  by  the  deceased  after  we,  the  attesting 
witnesses,  had  subscribed  our  names.  The  said  will  had 
been  signed  and  dated  (as  now  appears  therein)  before  it 
was  produced  to  me." 

Louisa  Lucas  gave  a  similar  account  of  the  deceased's 
coming  to  Mr.  Woolfitt's,  and  giving  him  a  cheque,  and  pro- 
ceeded, **  The  time  when  my  attention  was  first  called  to 
the  paper  which  I  on  that  occasion  witnessed,  was  when  Mr* 
Woolfitt,  after  he  had  given  the  receipt,  called  me,  saying, 
"  Now,  Louisa."  I  was  then  in  the  counting-house  in  the 
ahop,  and  quite  near  where  Mr.  Thompson  was  sitting,  but 
nntU  I  then  came  to  the  table  I  had  not  noticed  the  said 
paper,  I  recollect  that  after  I  so  came  forward,  I  saw  Mr- 
Thompson  with  his  own  hand  make  an  alteration  in  it ;  I 
recollect  Mr.  Thompson  saying  these  words,  "  I  have  altered 
it  from  twenty  to  forty."  Mr.  Woolfitt,  I  also  remember, 
said  to  him,  '*  You  had  better  put  your  name  against  it," 
and  I  saw  Mr.  Thompson  write  his  name,  or  the  initials  of 
his  name,  I  foiget  which,  to  the  alteration  which  he  had  so 
made.  Mr.  Thompson  then,  in  the  presence  of  Mr.  Woolfitt, 
and  of  Mr.  Ellis,  and  of  myself,  pointing  to  the  said  paper, 
and  to  a  seal  on  it,  said  to  me,  ''  Miss  Lucas,  this  is  my 
will,  and  this  is  my  seal."  I  cannot  say  that  I  saw  Mr. 
Thompson  sign  the  said  will,  except  the  alteration  which  he 
signed,  in  the  margin.  I  do  not  recollect  that  Mr.  Thompson 
said  anything  about  his  signature  to  the  said  paper.     I  can- 
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not  take  npon  myself  to  iwear,  firom  my  present  recollectioii» 
that  I  did  notice  whether  at  tach  time  the  said  will  had  or 
had  not  heen  signed  opposite  to  the  seal  or  at  the  end 
thereof.  •  •  •  ♦  •  prom  all  that  I  saw  of  Mr. 
Thompson  on  that  occasion,  and  heard  him  say  and  con- 
verse ahont,  I  believe  him  to  have  been  at  sach  time  of 
sonnd  mind^  memory,  and  understanding;  he  was  .very 
calm  and  collected  on  that  occasion,  and  I  believe  him  to 
have  well  known  what  he  then  said  and  did,  and  what  was 
said  or  done  in  his  presence ;  his  manner  and  conversation 
were  those  of  a  person  pwfectly  rational  and  sensible ;  I  saw 
nothing  to  the  contrary. 

To  the  6th  Interrogatory  she  answered .  "  I  did  not  see 
the  said  will  actually  produced,  it  was  on  the  table  at  which 
Mr.  Thompson  was  then  sitting  when  I  first  saw  it ;  I  do 
not  believe  that  any  part  of  the  same  was  written  after  I  so 
first  saw  it,  except  the  alteration  made  by  an  obliteration  in 
the  fifth  line  of  the  second  side  or  page  thereof,  and  inter- 
lineation over  the  same  of  the  word  '  forty'  with  the  initials 
*  T.  T.'  I  did  not  see  the  signature,  '  Thomas  Thompson,' 
or  the  date  15th,  written  therein  by  the  deceased ;  I  believe 
that  the  same  were  so  written  prevbus  to  my  seeing  Ae 
said  win/' 


Mr.  Woolfitt's  aoeount  of  the  execution  was  as  follows : 
"  It  was  after  Mr.  Bllis  came  in,  and  in  his  presence,  as 
well  as  in  the  presence  of  Louisa  Lucas,  and  of  myself,  that 
the  deceased  produced  his  will,  out  of  which  podcet,  or  in 
what  manner  precisely  h^  produced  it,  I  did  not  sufficiently 
notice,  so  as  to  repollect,  but  he  laid  it  on  the  table  before 
him,  and  having  done  so,  he  said  to  me,  (as  I  stood  over 
him)  and  pointing  to  an  alteration,  (then  already  made  in 
the  said  will)  '  I  have  made  an  alteration  of  twenty  to  forty, 
what  had  I  better  do?'  I  replied,  'Why,  Sir,  you  had 
better  do  as  solicitors  say,  set  your  initials  against  it,*  the 
deceased  seemed  pleased  at  what  I  said,  and  with  a  pen 
wrote  his  initials  against  or  over  such  alteration ;  when  he 
had  so  done,  he,  the  deceased,  then  in  my  presence,  Mr* 
Ellis  and  Louisa  Lucas  being  also  present,  signed  his  name» 
*  Thomas  Thompson'  at  the  end  of  the  said  will,  opposite  the 
seal  thereon,  and  upon  which  he  placed  his  finger,  and- 
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also  wrote  the  date  6n  the  iviU,  how  much  of  it  I  do  not  re- 
member. When  he  placed  his  finger  on  the  seal,  he  said, 
'this  IB  my  act  and  deed;'  the  deceased  after  so  doing 
turned  the  will  round  to  Louisa  Lucas,  who  signed  her 
name,  and  I  next  signed  mine,  and  lastly  Mr.  EHis  signed 
his  name.  We,  the  witnesses,  were  all  present  at  the  same 
time  with  Mr.  Thompson,  as  well  when  he  signed  his  name 
to  the  will,  as  when  we  respectively  subscribed  our  names 
thereto.  From  all  that  I  saw  of  the  deceased  on  the  said 
occasion,  I  have  no  reason  to  believe  that  he  was  other 
than  a  man  of  sound,  perfect,  and  disposing  mmd,  memory, 
and  understanding ;  in  his  manner  and  conversatbn  on  such 
occasions,  he  was  quite  rational  and  sensible,  and,  therefore, 
I  believe  that  he  was  then  capable  of  making  and  executing 
his  will,  and  of  doing  any  serious  or  rational  act  of  that  or 
the  like  nature,  requiring  thought,  judgment  and  reflection." 
To  the  6th  Interrogatory.—"  It  was  the  deceased  who  pro- 
duced the  said  will,  the  figures  *  15,'  and  the  names  *  Thomas 
Thompson'  therein,  were  written  after  the  said  will  was  pro- 
duced. I  am  positive  that  the  names,  *  Thomas  Thompson,' 
and  the  said  date, '  15,'  were  written  by  the  deceased  in 
my  presence  on  the  said  occasion,  and  that  the  same  wero 
not  written  previous  to  the  production  of  the  said  will  to  me, 
on  such  occasion." 
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An  allegation  was  afterwards  admitted  on  behalf 
of  the  Crown,  pleading, 

Ist.  That  the  deceased  died  by  his  own  hands  on 
the  morning  of  Saturday,  the  16th  of  November, 
1839 ;  that  he  was  of  the  age  of  sixty  years  or 
thereabouts,  and  died  a  bachelor  without  any 
known  relations,  and  without  having  made  any 
will  valid  in  law,  leaving  personal  estate  of  the 
value  of  about  26,000/. 

2nd.  That  the  said  deceased  was,  for  some  years 
before,  and  down  to  his  death  a  person  of  strange 
and  eccentric  habits,  very  irritable  and  hasty  in 
temper,  violent  in  his  language,  and  jealous  and 
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sensitive  of  what  he  coosidered  personal  slights  on 
the  part  of  his  friends  and  others,  that  he  was  dall 
and  morose  in  his  temper,  and  had  long  before  his 
death  lived  a  retired  and  secluded  life ;  that  dnring 
the  last  two  or  three  years  he  became  subject  to 
delusions  or  fancies  of  the  mind,  but  more  particu- 
larly so  during  the  last  twelve  months  of  his  life, 
that  the  deceased  formerly  occupied  chambers  in 
Paper  Buildings,  in  the  Temple,  that  on  the  6th  of 
March,  1838,  the  saipe  were  consumed  by  fire,  that, 
on  that  occasion  the  deceased  was  in  danger  of  losing 
his  life,  and  from  that  period  became  more  excited 
and  irritable  than  before,  that  he  frequently  declared 
to  his  intimate  friends  or  acquaintance  that  he  had 
become  an  object  of  scorn  and  contempt,  not  only  to 
them  but  to  the  whole  world,  from  not  having  re* 
sented  some  insult  which  he  supposed  himself  to 
have  received  in  the  street  from  a  person  he  never 
knew.  That  his  friends  endeavoured  by  every 
means  to  dispel  such  delusion,  and  to  assure  the 
deceased  that  they  had  the  same  opinion  of  him  as 
ever,  that  such  idea  or  delusion  was  so  strongly  im- 
pressed upon  the  mind  of  the  deceased  that  he  de- 
clared it  would  be  necessary  for  him  to  leave  the 
country,  and  hide  himself  in  some  foreign  land. 
That  the  intimate  friends  of  the  deceased  having 
altogether  failed  in  removing  such  delusion,  com* 
municated  with  and  represented  to  the  medical 
attendant  of  the  deceased  their  opinion  that  be 
was  of  unsound  mind. 

3rd.  That  at  the  latter  end  of  1838,  or  beginning 
of  1839,  the  decased,  whilst  labouring  under  dela* 
sion  of  mind,  called  upon  William  Yatman,  party 
in  this  cause,  and  told  him  that  he  was  in  a  wone 
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dilemma  than  ever,  and  ^t  the  benchers  of  the 
Jnofer  Temple  were  going  to  take  meadures  to  dis* 
bar  him,  in  consequence  of  a  fraud  which  he  (the 
deceased)  had  perpetrated  upon  them,  in  having 
represented  himself  upon  his  admission  as  a  member 
of  the  said  Inn,  as  of  the  degree  of  an  esquire,  his 
father  being  only  a  chemist,  that  the  deceased  then 
declared  that  he  was  a  lost  man,  and  that  Mr.  Yat- 
man  must  get  him  out  of  the  country.  That  no 
measures  to  dis-bar  the  deceased  were  ever  taken  or 
i^ontein  plated  by  or  on  the  part  of  the  society  of  the 
Inner  Temple.  That  Mr.  Yatman,  well  knowing 
that  it  was  entirely  the  effect  of  delusion  which  had 
been  for  some  time  before,  and  was  then,  operating 
upon  the  mind  of  the  deceased,  reasoned  with^  and 
did  all  in  his  power  to  dispel  such  delusion. 

4th.  That  the  delusion,  above  pleaded,  still  con* 
tinning  to  operate  upon  the  mind  of  the  deceased,  he, 
on  Tuesdav«  the  12th  of  November,  1839,  called 
unexpectedly  upon  Mr.  Yatman,  and  in  great  dis- 
tress of  mind,  addressing  him  said,  (amongst  other 
incoherent  things)  *^  You  must  get  me  out  of  the 
Temple  directly ;  every  eye  is  upon  me  in  the  Tem*^ 
pie ;  will  you  advise  me  where  I  can  go ;  I  must  go 
to  Calais  this  night,''  or  to  ^at  eflect.  That  Mn 
Yatman  endeavoured,  by  reasoning  with  the  de* 
ceased,  to  calm  his  mind,  and  to  dispel  the  delusion 
under  which  he  so  strongly  laboured,  but  without 
effect. 

5th.  That  on  the  next  foUowii^  morning  (the 
13th  of  November)  a  further  interview  took  place 
between  the  deceased  and  Mr«  Yatman,  that  the  de- 
ceased then  appeared  to  be,  and  was,  much  more  dis- 
Wi:bed  in  his  mind  than  he  ever  before  appeared  to 
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have  been,  that  the  deceased,  then  addressing  Mr. 
Yatman,  said  that  he  was  the  victim  of  a  most  foul 
conspiracy,  that  he  had  seen  it  in  a  book  in  a  circu- 
lating library,  and  it  had  been  practised  on  him  in 
ThfQ!!!Lii*h  ^  drawing  room,  and  that  the  conspiracy  would  drive 
Pboctor.     him  iQ  self-destruction,  or  in  words  to  that  effect. 

6th.  That  on  the  next  following  day  (the  14th  of 
November)  Mr.  Yatman  and  the  deceased  again  met 
when  the  deceased  asked  Mr.  Yatman  if  he  had 
thought  of  anything  for  his  relief,  that  Mr.  Yatman 
replied  that  he  had,  and  promised  to  see  him  again 
on  the  Sunday  following,  that  the  deceased  then  said, 
'^  Pray  do  all  you  can  for  me,  or  it  will  have  a  fatal 
termination,"  or  to  that  or  the  like  effect. 

7th.  That  Mr.  Yatman,  being  satisfied  of  the  in- 
sanity of  the  deceased,  consulted  the  immediate 
personal  friends  of  the  deceased  as  to  the  necessity 
of  some  steps  being  taken  for  the  protection  of  the 
deceased,  so  as  to  prevent  any  fatal  consequences 
from  hid  then  insane  state  of  mind,  when  it  was 
agreed  between  Mr.  Yatman  and  the  several  per- 
sons with  whom  he  so  consulted,  that  as  they  were 
neither  related  to  or  connected  with  the  deceased, 
and  did  not  know  or  believe  that  he  had  any  rela- 
tion living,  nothing  more  could  be  done  than  to 
watch  the  deceased. 

8th.  That  the  deceased  was  not,  on  the  15th  of 
November,  being  the  date  of  the  will  of  sound 
mind,  &c. 

9th.  That  about  10  o'clock  on  the  next  following 
morning  (Saturday,  the  16th  of  November,  1839,) 
one  of  the  servants  of  the  deceased  having  knocked 
at  his  master's  bed-room  door,  and  receiving  no 
answer,  entered  the  room,  and  then  found  the  d^ 
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ceased  dead ;  that  on  the  same  day  an  inquisition 
was  held  before  the  coroner  and  a  jury,  then  as- 
sembled in  his  chambers,  that  the  jurors  upon  their 
oaths  found,  as  the  fact  was,  that  the  said  Thomas 
Thompson,  not  being  of  sound  mind,  memory,  and 
understanding,  but  lunatic  and  distracted,  and  in  a 
state  of  insanity  did  kill  himself;  and  such  verdict 
was  accordingly  returned. 

10th.  The  tenth  pleaded  a  copy  of  the  Inquisi- 
tion. 

To  this  allegation  the  answers  of  the  executors 
were  given,  and 

1st.  They  admitted  the  first  Article  to  be  true, 
except  that  they  denied  that  the  deceased  died 
without  a  valid  will. 

2nd.  They  denied  that  the  deceased  was  a  person 
of  strange  and  eccentric  habits,  very  irritable  and 
hasty,  or  dull  and  morose  in  his  temper,  and 
violent  in  his  language. 

They  admitted  that  he  was  jealous  or  sensitive  in 
respect  of  what  he  might  consider  personal  slights 
on  the  part  of  his  friends  or  others,  and  that  he  had 
for  some  time  before  his  death  led  a  somewhat 
retired  and  secluded  life. 

They  admitted  that  at  times  during  about  the  last 
year  of  his  life,  the  deceased  was  subject  to  certain 
mental  fancies  or  delusions  on  one  or  two  par* 
ticular  subjects  ;  that  he  formerly  occupied  Cham- 
bers in  Paper  Buildings,  in  the  Temple,  and  that 
when  they  were  burnt  (6th  March,  1838)  the 
deceased  might  be  in  some  danger  of  his  life,  and 
that  the  temporary  effect  thereof  (to  which  extent 
only  t£iey  admit  the  fact  to  have  been)  was  to 
render  the  deceased  somewhat  irritable  and  excited. 
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They  disbelieved  and  denied  that  the  deceased  fre- 
quently declared  to  his  friends  or  acquaintance  that 
he  had  become  an  object  of  scorn  and  contempt,  not 
only  to  them  but  to  the  whole  world,  from  not 
having  resented  some  insult  which  he  supposed 
himself  to  have  received  in  the  street  from  some 
person  unknown  to  him.  They  believed,  however, 
that  he  did  sometimes  (not  frequently)  express  him- 
self to  some  such  effect  to  some  one  or  two  of 
his  intimate  friends ;  and  Mr.  Yatman  admitted 
that  he  so  expressed  himself  to  him  on  a  single  oc- 
casion, in  November,  1838,  and  Mr.  Chambers 
admitted  that  he  so  expressed  himself  to  him  on  one 
or  two  occasions,  at  or  about  the  same  period  when 
he  (Chambers),  believing  the  deceased's  fancies  to 
be  consequent  upon  a  disturbed  imagination,  arising 
from  a  disordered  state  of  the  stomach,  so  re- 
presented to  the  deceased,  who  admitted  it  might 
be  so,  and  promised  to  physic  and  diet  himself  ac- 
cordingly, and  which  having  done  as  he  afterwards 
assured  respondent  (Chambers),  he  felt,  as  be  also 
assured  respondent,  the  beneficial  effect  thereof 
in  the  thorough  removal  of  such  fancies  or  impres- 
sions from  his  mind. 

They  admitted  that  such  idea  or  delusion  might 
at  times,  but  at  times  only,  be  so  strongly  impressed 
on  the  mind  of  the  deceased  as  to  induce  him 
to  declare  that  it  would  be  necessary  for  him 
to  leave  the  country  and  hide  himself  in  some 
foreign  land,  or  to  that  effect. 

They  denied  that  the  intimate  friends  of  the 
deceased  either  foiled  in  removing  such  delusion,  or 
represented  to  the  deceased's  medical  attendant 
their  opinion  that  he  was  of  unsound  mind.    They 
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admitted  that  one  of  such  friends  (Dr.  Shepherd)  1840. 
did  throw  out  an  expression  to  that  eflfect  in  May  ut 
casual  conversation  with  his  friend  or  acquaintance, 
Mr.Copelandy  being  the  surgeon  then  in  attendance 
on  the  deceased  for  a  painful  disease,  viz.j  a  disease 
in  the  rectum,  which  often  compelled  the  deceased 
to  resort  to  surgical  aid  for  relief. 

3rd.  Mr.  Yatman  admitted  that  on  the  12th 
November,  1839,  the  deceased  called  on  him,  and 
told  him  that  he  was  in  a  worse  dilemma  than  ever, 
and  that  the  Benchers  of  the  Inner  Temple  were 
going  to  take  measures  to  disbar  him  in  conse- 
quence of  a  fraud  which  he  (the  deceased)  had 
practised  upon  them  as  pleaded,  and  declared  that 
he  was  a  lost  man,  and  that  respondent  (Yatman) 
must  get  him  out  of  the  country.  That  believing 
what  the  deceased  said  to  be  the  effect  of  delusion, 
then  operating  on  his  mind,  he  did  all  in  his  power 
to  dispel  such  delusion. 

They  admitted  that  no  measures  to  disbar  the 
deceased  had  ever  been  taken  or  contemplated 
by  the  Society  of  the  Inner  Temple. 

4th.  Mr.  Yatman  admitted  the  same  to  be  true, 
save  that  he  denied  that  his  efforts  by  reasoning 
with  the  deceased,  to  calm  his  mind  and  dispel  the 
delusion  were  without  effect,  for  he  said  the  same 
had  the  effect  of  calming  the  deceased's  mind,  and 
dispelling  his  delusion,  at  least  for  a  time. 

5th.  Admitted  to  be  true. 

6th.  Admitted  to  be  true. 

7th.  To  the  seventh  Mr.  Yatman  answered,  that 
believing  the  deceased  to  be  in  a  very  disturbed  and 
excited  siate  of  mind,  he  did  at  the  time  articulate 
speak  to  two  personal  friends  of  the  deceased,  whom 
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1840.      he  sought  out  for  the  purpose,  as  to  whether  some 

Mayuu      step  had  not  best  be  taken  for  the  deceased's  protec- 

Chambbbs     tion,  and  lest  some  fatal  consequence  should  ensue 

Yathav      fi'om  his  then  mental  condition,  when  he  admitted 

The^Queln'g   *^^t  ^^  ^'^^  mutually  agreed  between   such  two 

Pboctob.     friends  and  him    (Yatman)   that    nothing  could 

be  done  beyond  watching  the  deceased  ;  he  denied 

that  such  conclusion  was  come  to  for  the  reason 

stated   (neither  of  them  being    related,   &c.,   to 

the  deceased),  but  because  they  considered  there 

was  nothing  in  his  then  state  of  mind  which  would 

authorize  any  attempt  to  put  a  restraint  upon  the 

deceased, 

8th.  They  denied  that  the  deceased  was  on  the  15th 
of  November  of  unsound  mind,  &c. ;  they  admitted, 
however,  that  he  might  be  on  that  day,  and  had  been 
for  some  time  before,  and  might  be  on  the  day  after, 
at  times  (but  at  times  only)  under  fancies  or  delu- 
sions, the  offspring  of  a  disturbed  imagination  ;  and 
that  he  did  on  the  day  articulate  commit  suicide, 
being  at  such  time  in  a  state  of  temporary  mental 
derangement,  in  part  owing,  as  they  conceived,  to 
the  bodily  anguish  which  he  suffered  at  times  from 
his  aforesaid  disease,  in  part  to  mental  disquietude, 
arising  from  the  terror  and  alarm  with  which  he 
contemplated  a  surgical  operation  that  he  was  about 
to  undergo  for  its  cure,  and  which  Mr.  Copeland 
was  to  have  performed  upon  him  in  the  course  of  a 
few  days.  They  disbelieved,  and  therefore  denied, 
that  the  transient  impressions  (notions,  fancies,  de- 
lusions, or  what  else)  under  which  they  admitted 
the  deceased  at  times  to  have  laboured,  ever  consti- 
tuted insanity  in  the  proper  sense  of  that  term ;  but 
if  they  did,  still  they  the  respondents  disbelieved 
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and  denied  that  such  insanity  was  in  any  sort 
or  degree  in  operation  at,  or  during  any  part  of 
the  time  in  which  the  deceased  was  employed 
in  the  making  and  execution  of  his  last  will  and 
testament ;  on  the  contrary,  they  verily  believed 
that  such  the  deceased's  last  will  and  testament 
(being,  they  submitted,  a  rational  act,  in  all  respects 
rationally  done  by  the  deceased)  was  in  no  sort 
or  degree  the  o£fspring  of,  or  proceeding  from, 
or  connected  with,  any  insanity  under  which  the 
said  deceased  may  have  laboured  at  any  time,  even 
admitting  (which,  however,  they  denied)  that  he 
was  ever,  properly  speaking,  insane. 
9th  and  10th  admitted  to  be  true. 
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One  witness  only  was  examined  in  support  of  the  aUega<^ 
tlon  opposing  the  will,  namely  the  Rev.  Dr.  Shepherd,  who 
deposed  to  the  following  effect. 

1st  and  2nd.  To  the  first  and  second  articles — "  I  first 
became  acquainted  with  the  late  Thomas  Thompson,  Esq. 
about  forty  years  ago,  at  which  time  I  was  a  fellow,  and  he 
was  an  undergraduate  of  University  College,  Oxford,  and  I 
thenceforward  continued  to  be  acquainted  with  him,  rather 
intimately  than  otherwise  during  the  remainder  of  his  life." 
*'  The  last  time  of  my  seeing  and  having  personal  communi- 
cation with  the  deceased,  was  about  ten  days  previous  to  his 
death,  I  can  hardly  term  the  deceased  to  have  been  an 
eccentric  character ;  he,  as  many  persons  are,  M'ho  have  lived 
and  are  in  the  habit  of  living  much  alone,  had  his  peculiarities, 
he  was  very  irritable,  but  from  my  own  personal  knowledge 
I  cannot  depose  to  his  use  of  violent  language."  "  Knowing 
his  temper,  I  was  careful  to  avoid  subjects  or  occasions  of 
dispute  with  him,  he  was  of  a  temperament  strongly  inclined 
to  pride,  he  was  suspicious,  and  extremely  sensitive  of  any 
thing  which  could  be  construed  into  a  neglect,  or  an  affront 
It  was  not  until  the  latter  end  of  1838,  or  beginning  of 
1889,  that  I  became  aware  that  a  delusion  had  taken  pos- 
session of  and  fixed  itself  in  the  deceased's  mind.     I  then 
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found  that  under  such  a  delusion,  and,  as  I  believe  without 
any  foundation  the  deceased  imagined  that  he  was  slighted 
and  shunned  by  all  the  world,  (that  is,  by  all  his  friends  and 
acquaintances)  on  account,  as  he  imagined,  of  his  not  having 
resented  some  supposed  insult.     Several  years  previous  to 
the  year  1838, 1  called  on  the  deceased  at  his  request,  when 
he  asked  me  whether  I  had  heard  anything  to  his  discredit, 
to  which  I  replied  in  the  negative,  but  no  explanation  was 
entered  into.      I  recollect  that  he  occupied   chambers  in 
Paper  Buildings,  in  the  Temple,  which  chambers  were  con- 
sumed by  the  £ure  which  happened  there  in  March  1838,  the 
deceased,  as  I  have  reason  to  believe,  was  thrown  into  a 
state  of  great  alarm  by  such  the  destruction  of  (he  chambers 
which,  at  the  time,  he  was  occupying.     That  event  I  consider 
was  not  without  its  effect  on  the  mind  of  the  deceased.     I 
do  consider  that  he  was  in  all  probability  after  that  time 
more  irritable  and    excitable    than  before,  although  I  am 
not  able  to  call   to  mind  any  particular  circumstance  to 
illustrate  such  my  opinion.      I  have,   subsequent  to  the 
period  before  mentioned,  namely,  since  the  commencement 
of  the  year  1839,  as  one  of  the  deceased's  friends,  endeavoured 
to  dispel  the  delusion  which  had  possessed  him  as  before 
mentioned — for  instance,  when  he  talked  of  all  the  world 
slighting  him ;  I  asked  him  to  point  out  any  individual  who 
had  so  treated  him ;  he  did  name  an  individual  who  had  so 
done;  I  called  on  that  individual,  and  finding  that  there 
existed  no  ground  for  the  deceased's  notion,  I  communicated 
it  to  him,  and  he  became  satisfied  that  his  suspicion,  as  regarded 
the  individual  in  question  was  groundless.    At  my  suggestion, 
on  a  subsequent  occasion,  another  friend  of  the  deceased  in- 
terfered to  undeceive  him  in  respect  of  his  notion  that 
another  individual  had  slighted  or  insulted  him ;  the  result  of 
such  interference  I  am  not  of  my  own  knowledge  able  to 
depose,  but  I  have  reason  to  believe  that  it  was  successful. 
After  the  time  of  my  having,  as  before  mentioned,  succeeded 
in  convincing  the  deceased,  (as  I  believe  I  did)  that  the 
individual  named  had  not  slighted  or  insulted  him,  it  did 
appear  to  me  that  the  impression  on  the  deceased's  mind, 
that  he  was  an  object  of  universal  scorn,  by  degrees  became 
weakened,  and,  as  it  seemed  to  me,  was  efihoed.     At  about 
the  time  of  my  interfering  to  undeceive  the  deceased   in 
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respect  of  the  delusion  before  mentioned,  the  deceased  was,        1840. 
as  I  knew,  under  the  care  of  Mr.  Copeland,  for  the  treatment 


of  a  sui^cal  complaint,  and  I  called  on  Mr.  Copeland,  and  *^ 

requested  him  to  direct  his  attention  as  well  to  the  mind  as      Chambers 
to  the  body  of  his  patient.     I  did  not  on  that  or  any  other       Ya-hian 
occasion  represent  to  Mr.  Copeland,  or  any  other  medical        against 
adviser  of  the  deceased,  that  it  was  my  opinion    that  the       Proctor.* 
deceased  was  of  unsound  mind,  nor  did  I  intend  to  convey 
the  idea  that  such  was  my  opinion  ;    but  I  did  state  that 
Mr.  Thompson  was  under  a  mental  delusion  on  one  point 
which   I  explained,  being  the  delusion  to  which  I  have 
already  referred.     I  do  recollect  that  at  the  period  of  the 
deceased  being  under  the  delusion  as  aforesaid,  he  certainly 
did  declare  that  it  would  be  necessary  for  him  to  leave  the 
country  and  hide  himself  in  some  foreign  land,  or  he  ex- 
pressed himself  to  that  effect." 

8th.  "  T  did  not  seethe  deceased  on  the  15th  of  November, 
1 839,  I  do  not  believe  that  I  had  seen  him  within  the  last 
ten  days  of  his  life  ;  the  last  occasion  of  my  seeing  him  was, 
when  about  that  time  he  called  on  me  at  my  residence  in 
Russell  Square ;  it  was  a  friendly  call,  he  on  the  behalf  of  a 
iiiend,  making  of  me  an  inquiry  about  a  school,  on  which 
subject  I  gave  him  a  reference  to  one  better  able  than  myself 
to  give  him  the  information  he  required  on  that  occasion  ; 
there  was  not  in  the  deceased's  manner  or  mode  of  conver- 
sation anything  remarkable  one  way  or  the  other ;  he  was 
quite  rational  and  sensible  in  his  conversation,  and  from 
what  then  occurred  I  am  not  able  to  depose  otherwise  than 
that  it  appeared  to  me,  and  it  is  my  present  opinion,  that  the 
deceased  was  at  that  time  of  sound,  perfect,  and  disposing 
mind,  memory,  and  understanding,  well  knowing  and  un- 
derstanding what  he  then  said  and  did,  and  what  was  said 
and  done  in  his  presence,  and  was,  as  1  believe,  capable  of 
giving  instructions  for  or  of  making  or  executing  a  will,  or  of 
doing  any  other  act  of  business  which  required  the  exercise 
of  thought,  judgment,  and  reflection ;  I  have  no  reason  to 
believe  the  contrary." 

On  the  interrogatories. 

2nd.  "  The  testator  was  at  all  times  of  gentlemanly  manners, 
courteous  in  his  conduct  and  demeanour,  and  generally 
esteemed  by  his  friends  and  associates,  he  was  undoubtedly, 
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at  all  times  (as  I  believe)  the  master  of  his  own  person  and 
property,  and  I  firmly  believe  that  he  did  up  to  the  day  of  his 
death,  do  and  perform  all  acts  ordinarily  done  and  performed 
by  persons  in  the  full  possession  of  their  faculties,  with 
order,  method,  and  regularity,  his  general  conduct  or  con- 
versation did  not  at  any  time  season  of  frenzy  or  dis- 
traction.'* 

drd.  **  I  did  at  one  period  consider  (and  I  saw  him 
repeatedly  during  that  period)  that  the  mind  of  the  tes- 
tator was  disordered  on  one  point,  namely,  that  of  his 
fancying  himself  without  cause,  the  object  of  sconi  to  his 
friends  and  others ;  it  was  in  the  latter  end  of  1838,  or 
beginning  of  1839,  that  the  delusion  on  the  deceased's  mind 
appeared  to  be  strongest,  even  at  that  time  I  did  not  distrust 
the  deceased's  general  capacity  for  transacting  his  own 
business  and  managing  his  own  afiairs.  It  did  not  occur 
to  me  that  such  delusion  was  the  effect  of  disordered  health, 
it  may  have  been  so,  but  it  is  a  question  which  I  am  not 
competent  to  answer.  I  think  that  the  said  delusion  did 
gradually  become  weaker  and  weaker,  and  did  disappear 
altogether  by  the  spring  of  the  year  1839 ;  I  did  see  the 
deceased  occasionally  (but  not  very  often)  in  the  course  of 
the  spring  and  summer  of  the  year  1839,  and  then  consi- 
dered that  the  delusion  before  mentioned  had  passed  away. 
The  deceased  did  dine  with  me  in  May,  1839.  I  do  not 
recollect  that  he  did  so  after  that  time ;  I  did  not,  at  or  after 
that  time  notice  anything  whatever  in  the  conduct  or 
conversation  of  the  deceased  indicating  mental  derangement ; 
I  did  see  the  deceased  about  ten  days  next  before  his  death ; 
I  did  not  then  observe  in  him  any  signs  or  symptoms  of 
mental  delusion." 

4th.  "  Notwithstanding  the  existence  of  the  delusion  on  the 
deceased's  mind  before  mentioned,  I  never  did  consider  the 
deceased  to  be  a  madman  or  bereft  of  his  senses,  nor  as  an 
irresponsible  person,  nor  as  a  person  incapable  of  doing  any 
legal  act  or  incapacited  from  making  a  legal  will." 

10th.  **  There  is  nothing  on  the  face  of  the  will  to  shew  that 
it  is  other  than  a  perfectly  rational  act  ...  I  should 
not  have  hesitated  to  become  an  attesting  witness  to  a  will 
executed  by  the  deceased  in  my  presence,  had  I  been  re- 
quested on  the  last  occasion  of  my  seeing  him." 
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The  QueerCs  Advocate  and  Jenner^  for  the  Crown, 
before  entering  upon  the  question  of  the  sanity  or 
insanity  of  the  deceased,  contended,  that  the  will 
was  not  duly  executed  under  the  statute  1  Vict, 
c.  26,  s,  9,  which  declares  that  no  will  shall  be 
valid,  unless  the  **  signature'*  thereto  "  be  made  or 
acknowleged  by  the  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time,''  as 
two  of  the  three  attesting  witnesses  deposed  that 
the  will  was  not  signed  in  their  presence,  and  as 
there  was  no  direct  acknowledgement  of  the  sig- 
nature, quA  signature^  which  is  the  word  used  by 
the  act. 


1840. 


May  Ist. 

Cbambebs 

and 

Yatuav 

agaimt 

The  Queen's 

Pboctor. 


Addctms  and  Pratt ^  contrh. 

On  the  evidence  of  the  witnesses,  the  signature 
must  have  been  made,  or  at  least  acknowledged,  in 
their  presence,  and  either  is  sufficient.  The  statute 
does  not  require  that  the  witnesses  should  see  the 
testator  sign ;  and  an  acknowledgement  need  not  be 
in  so  many  words  "  This  is  my  signature  :"  a  virtual 
acknowledgement  is  sufficient. 

If  the  case  rested  upon  the  evidence  of  Ellis  and 
Lucas  it  would  be  doubtful,  at  the  utmost,  whether 
the  signature  was  made  in  their  presence  or  not ; 
but  Woolfitt's  evidence  puts  it  beyond  a  doubt. 


Sir  Herbert  Jenner. 

I  am  clearly  of  opinion,  from  the  result  of  the  or  the  three 

evidence,  that  there  is  sufficient  proof  that  the  paper  S^^tolwiii, 

was  signed  in  the  presence  of  the  witnesses.     The  Slufbeie^tor 

attestation  clause  is  to  the  effect  that  it  was  "  signed,  did  not  dgn  the 

ift  •        1  !•  Will  m  their 

sealed,  declared,  and  delivered    m  the  presence  of  presence,  the 
the  suscrlbed  witnesses.     These  witnesses,  however,  did.  The 
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May  i8t.  of  the  paper,  as  to  whether  the  deceased^s  signature 

ObI^ebb.  was  made  in  their  presence.    The  Court  believes 

Yr«AH  ^^^^  ^^^  ^^^^  witnesses  have  deposed  according  to 

«««^«* .  the  best  of  their  recollection  and  belief  of  the  cir- 

PmooTOB.  cumstances.      I    give    no   greater   credit  to    me 

CouiTbeiiey.  evidence  of  Mr.  Woolfitt  than  to  that  of  his  co- 

iySeX!Sat  witncsscs,  bccausc  the  latter  were  in  his  employ- 

the  testator  did  ^^^ .  y^^^  j-jj^y^  jg  ^^^  circumstance  in  favour  of 

aign  the  wul  in  '  -  '        j  ' 

the  presence  of  big   testimony,   namely,  that  a    person   deposing 
pronoonced  it    affirmatively  is  in  general  to  be   believed,  to  a 
duW  Secuted    certain  degree,  in  preference  to  those  who  depose 
rfcSe!'  negatively.    The  evidence  of  Ellis  and  Lucas  not 
only  exhibit  discrepancies,  but  the  testimony  of 
each  is  not  consistent  with  itself,  and  although  the 
discrepancies  are   not  important,  they  shew  that 
the  Court  cannot  rely  upon  the  accuracy  of  their 
recollection ;   indeed,   Lucas  seems   to  be  aware 
that    her    recollection    is   imperfect.     The    other 
witness,  Woolfitt,  differs  materially  from  his  co- 
witnesses;   and    the  question  is,  to  which,  upon 
legal  principles,  the  Court  should  give  the  greater 
degree  of  credit. 

Upon  general  principles,  affirmative  is  better 
than  negative  evidence.  A  person  deposing  to  a 
fact  which  he  states  he  saw,  must  either  speak 
truly,  or  must  have  invented  the  story,  or  it  must 
be  sheer  delusion.  Not  so  with  respect  to  negative 
evidence ;  a  fact  may  have  taken  place  in  the  very 
sight  of  a  person,  who  may  not  have  observed  it, 
and  if  he  did  observe  it,  may  have  foi^otten  it ; 
now  Mr.  Woolfitt  speaks  distinctly  and  positively 
to  the  fact,  that  the  deceased  signed  the  will  in 
the  presence  of  all  the  witnesses,  and  declared  it 
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to  be  his  act  and  deed*  It  is  impossible  to  suppose 
that  he  can  have  invented  this  statement,  and, 
looking  to  his  habits  of  business,  connected  very 
much  with  the  Inns  of  Court,  I  cannot  think  that 
he  is  a  very  likely  person  to  have  been  deceived  as 
to  such  a  fact.  I  see  no  discrepancies  in  Mr.  Wool- 
fitt's  evidence,  and  when  I  find  a  witness  so  deposing, 
I  am  bound  to  place  greater  reliance  upon  his 
affirmative  evidence,  as  to  a  fact  respecting  which 
he  could  hardly  be  mistaken,  than  upon  the  nega- 
tive testimony  of  the  two  other  witnesses,  who  have 
shewn  a  want  of  perfect  recollection. 

There  is  another  circumstance  which  affords  a 
great  probability  that  the  paper  was  executed  in 
conformity  with  the  statute,  namely,  that  the  de- 
ceased was  a  barrister,  and,  therefore,  it  is  to  be 
presumed  (supposing  him  to  have  been  of  sound 
mind)  knew  the  proper  form  of  execution,  which 
is  shewn  by  the  attestation  clause  ;  this  is  something 
to  confirm  the  testimony  of  Mr.  Woolfitt,  and  all 
the  res  ge$t(B  satisfy  the  Court  that  Ellis  and  Lucas 
must  have  forgotten  that  the  deceased  did  affix 
his  signature  to  the  will  in  their  presence. 

Being  of  this  opinion,  it  is  unnecessary  to  con- 
sider the  second  ground,  namely,  the  acknowledg- 
ment of  the  signature,  upon  which  point  I  give  no 
decision. 

So  far  as  the  statute  is  concerned,  I  am  of  opinion 
that  the  will  is  proved  to  have  been  duly  executed. 


The  argument  then  proceeded  upon  the  other 
point,  namely,  the  sanity  or  insanity  of  the  de- 
ceased. 


1840. 

May  let 

Chambku 
and 
Yatman 
ogatfut 

The  Queen'i 
Pboctob. 
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Addams  and  Pratt ^  for  the  executors.  What 
does  the  evidence  to  support  insanity  amount  to  ? 
Nothing  more  than  that,  towards  the  latter  part 
of  the  testator's  life,  at  the  end  of  1838,  and  in 
1839,  he  laboured  under  what  Dr.  Shepherd  calls, 
in  one  part  of  his  evidence,  a  delusion,  in  another 
part,  an  impression  that  he  had  been  slighted,  or 
not  treated  with  sufficient  respect,  and  which  might 
savour,  to  some  extent,  of  insane  delusion.  But 
Dr,  Shepherd,  who  had  been  intimate  with  him 
for  forty  years,  says  that  he  can  hardly  term  him 
an  eccentric  character ;  that,  like  many  others  who 
lived  much  alone,  he  had  his  peculiarities,  and 
was  very  hasty  and  irritable  ;  that  it  was  not  till 
the  end  of  1838  or  beginning  of  1839,  that  he 
became  aware  of  any  delusion  being  *'  fixed  in  his 
mind"  (though  it  was  not  fixed,  since  it  gave  way  to 
reason),  when  he  imagined  he  was  spumed  or  slighted 
by  the  world,  on  account  of  his  not  having  resented 
a  supposed  insult.  This  impression,  however,  gave 
way  to  argument  and  reason ;  he  says  it  seemed  to 
him  by  degrees  to  weaken,  and  became  efiaced  in 
the  spring  of  1839,  when  he  believed  him  fully 
capable  of  making  a  will.  '*  I  should  not  have 
hesitated,"  he  says,  *^  to  have  become  an  attesting 
witness  to  his  will  on  the  last  occasion  I  saw  him.'* 
From  the  answers  of  Mr.  Chambers,  it  appears  that, 
shortly  before  the  will,  something  of  that  impression 
did  appear,  whether  from  a  derangement  of  health 
or  any  other  cause ;  but  this  is  not  to  render  the 
testator  insane.  The  observations  of  Lord  Eldon 
in  the  case  of  Macadam  v.  Walker  {a)j  are  pe- 
culiarly applicable  to  the  present  case.    The  true 

(a)  iDow.  148^177, 
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question  is  not  whether  he  had  ever  been  insane 
before,  or  from  what  cause  ?  but  whether  he  was 
of  sufficient  sound  mind  at  the  time  ?  Suppose  the 
Court  was  obliged  to  hold  that  the  testator  was  not 
altogether  a  person  of  sound  mind  on  a  particular 
point,  so  slight  a  delusion  cannot  affect  the  validity 
of  such  a  will  as  this*  If  the  will  had  been  in  the 
slightest  degree  connected  with  delusion  or  insanity, 
then,  however  slight  it  might  be,  it  would  invalidate 
the  will ;  but  supposing  the  will  to  be  a  perfectly 
rational  act  in  itself,  and  rationally  done,  according 
to  the  doctrine  of  this  Court,  laid  down  by  a  high 
authority  (a),  which  has  prevailed  from  1793  to 
the  present  time,  it  is  valid.  Is  this  an  act 
rational  in  itself  and  rationally  done  ?  No  act  can 
be  more  rational.  As  to  the  form  of  the  paper, 
nothing  can  be  more  correct  and  regular ;  every 
thing  shews  that  it  was  well  considered.  On  the 
face  of  the  will,  there  is  nothing  to  denote  that  the 
testator  was  meditating  suicide ;  on  the  contrary, 
he  speaks  of  '*  what  I  may  bequeath  by  codicil 
hereafter,"  shewing  that  self-destruction  was  not  in 
his  mind  at  this  time.  It  is  not  an  inofficious  will ; 
the  testator  being  without  relations,  who  would  be 
more  likely  to  have  his  property  than  Mr.  Cham- 
bers, who  had  been  at  Oxford  with  him,  and  had 
been  called  to  the  bar  with  him,  and  Mr.  Yatman, 
an  old  schoolfellow  at  Westminster  ? 


1840. 

May  Itt. 

Chambers 

and 

Yatmav 

agaimt 

The  Queen's 

Procior. 


The  Queen's  Advocate  and  Jenner^  for  the  Crown. 
What  is  the  law  applicable  to  such  a  case  ?  It  is 
true  every  person  must  be  presumed  sane  till  the 
contrary  be  proved,  and  the  burthen  of  proof  is  on 


(a)  Cartwriffht  v.  Cartwright,  1  PhilL  90. 
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the  party  impeaching  the  will.  But  when  it  is 
established  that  the  party  deceased  was  insane  at 
any  time,  the  ontis  shifts,  and  there  must  be  proof 
that  the  act  was  done  at  a  time  when  he  was  sane, 
or  had  a  lucid  interval.  What  is  insanity  ?  Where 
there  is  an  insane  delusion  ;  where  a  person  believes 
what  does  not  exist.  Dew  v.  Qark  (a).  It  is  said, 
that  unless  partial  insanity  connects  itself  with  the 
act  in  question,  it  cannot  be  affected.  But  this 
point  is  considered  in  Dew  v.  Clark.  The  dis- 
tinction in  other  Courts,  as  well  as  this,  is,  that  in 
civil  cases,  if  there  be  partial  insanity,  and  no  lucid 
interval  proved,  the  act  is  invalidated,  though  the 
insanity  be  not  directly  connected  with  the  act  ; 
but  in  criminal  cases,  the  party  is  not  exempted 
from  responsibility  unless  the  act  be  directly  con- 
nected with  insimity.  The  amount  of  proof  of  a 
lucid  interval  differs  with  the  cause  of  insanity, 
being  less  in  cases  of  fever  or  drinking.  The  case 
of  Carttvright  v.  Cartwright  is  a  strong  case,  but  it 
does  not  go  to  this  extent,  that  in  all  cases  a 
rational  act  rationally  done  should  have  validity* 
Dr,  Shepherd's  evidence  alone  would  not  establish 
insanity ;  but^taken  in  conjunction  with  the  answers 
of  the  executors,  the  result  is,  that  the  testator  was 
labouring  under  an  insane  delusion  at  the  time  he 
made  the  will.  He  had  told  Mr.  Yatman  that  the 
Benchers  of  the  Temple  were  about  to  disbar  him, 
on  account  of  a  fraud  he  had  practised  on  his  ad- 
mission, in  describing  himself  as  the  son  of  a 
gentleman,  whereas,  in  fact,  he  was  the  son  of  a 
chemist.  This  was  a  delusion.  On  the  13th 
November,  he  told  Mr.  Yatman  that  there  was  a 


(a)  Report  of  the  judgment  by  Dr.  Haggard,  1826. 
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conspiracy  against  him,  "which  would  drive  him  to 
self-destruction.  On  the  I4th,  Mr.  Yatman  and 
the  deceased  again  met,  when  the  latter  asked  if  he 
had  thought  of  any  thing  for  his  relief,  saying  ^*  Pray 
do  something,  or  it  will  have  a  fatal  termination  !'' 
On  the  15th  the  will  was  made,  and  his  death  took 
place  on  the  16th,  when  he  is  found  by  the  coroner's 
inquest  to  have  been  in  a  state  of  insanity. 

Judgment. 
Sir  Herbert  Jenner, 
The  question  in  this  case  is  with  respect  to  a 
paper  propounded  as  the  will  of  Mr.  Thomas 
Thompson,  who  died  16th  November,  1839.  The 
paper  is  all  in  the  handwriting  of  the  deceased, 
and  purports  to  have  been  signed  by  him  in  the 
presence  of  witnesses,  and  the  names  of  three  wit- 
nesses are  subscribed  to  it,  as  attesting  its  execution 
in  their  presence  ;  therefore,  prima  faciei  the  paper 
is  entitled  to  the  probate  of  the  Court.  But  this 
paper  in  the  form  of  a  will,  is  opposed  on  behalf 
of  the  Crown ;  Mr.  Thompson  having  died  without 
any  known  relations  ;  if  he  has  not  left  a  will  valid 
in  law,  the  Crown  will  be  entitled  to  the  possession 
of  his  property.  The  grounds  of  opposition  are 
two ;  first,  that  the  paper  was  not  duly  executed  in 
the  presence  of  witnesses,  as  required  by  the  act ; 
secondly,  that  the  deceased  was  not  of  capacity  at 
the  time  of  execution.  I  will  dispose  of  the  first 
ground  briefly,  it  having  been  argued  as  a  separate 
and  distinct  question  in  the  first  instance,  when 
the  Court  was  of  opinion,  and  expressed  that 
opinion  the  last  Court  day  (and  I  see  no  reason  to 
depart  from  that  opinion),  that  the  evidence  of 
Mr  Woolfitt,  who  deposes  that  the  will  vras  exe- 
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1840,  cuted  in  the   presence  of  himself  and   the  other 

May  9th.  attesting    witnesses, .  and  that  it  was   attested  by 

CflHiMRi  them  in  the  presence  of  the  deceased,  is  entitled  to 

YaTmaw  ^  greater  degree  of  credit  than  that  of  the  other 

against  two  witncsscs,  who  mis:ht  have  forg:otton  the  fact 

The  Queen's  .  '  ^  •mi 

Pboctob.  at  the  time  they  gave  their  evidence.  The  great 
and  important  question  remains  behind,  namely, 
the  capacity  of  the  deceased. 

Before  entering  upon  this  question,  it  may  be 
necessary  to  advert  a  little  to  the  circumstances  of 
this  gentleman's  history. 

It  appears  that  he  was  brought  up  at  Westminster, 
where  he  became  acquainted  with  Mr.  John  Yat- 
man,  a  schoolfellow,  and  their  friendship  continued 
during  the  remainder  of  the  deceased's  life.  It 
appears  that  Mr.  Yatman  was  afterwards  employed 
by  the  deceased  as  his  solicitor.  From  Westminster, 
it  should  seem  that  he  went  to  University  College, 
Oxford,  and  there  he  formed  an  acquaintance  with 
Mr.  Robert  Joseph  Chambers,  with  whom  he  con- 
tracted a  great  intimacy  and  friendship,  which  lasted 
during  his  life.  Both  were  called  to  the  bar  nearly  at 
the  same  time,  though  Mr.  Thompson  does  not  appear 
to  have  practised  at  the  bar,  having  a  very  com- 
fortable provision,  his  personal  property  amounting 
to  25,000/.,  besides  freehold  and  copyhold  estates, 
the  value  of  which  is  not  stated.  The  deceased 
lived  a  very  retired  life ;  he  was  unmarried,  and 
had  no  known  relations.  On  his  death,  therefore, 
the  QueevCs  Proctor^  under  the  circumstances, 
interfered  on  behalf  of  the  Crown,  not  simply  for 
the  benefit  of  the  Crown,  but  to  preserve  the  rights 
of  persons  who  might  be  entitled  to  the  property  of 
the  deceased,  if  he  be  dead  intestate ;  so  that  it  was 
a  very  proper  interference  on  the  part  of  the  Crown. 
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Now,  this  gentleman  living,  as  I  said,  a  very 
retired  life,  as  far  as  the  Court'  has  any  information  ' 
before  it,  the  only  person  who  could  give  any  ac- 
count of  his  real  state  and  condition,  is  che  single 
witness  produced,  the  Rev.  Dr.  Shepherd,  the 
deceased's  college  tutor,  who  appears  to  have  kept 
up  an  intimacy  and  friendship  with  the  deceased 
from  that  time  till  very  shortly  before  his  death. 

The  case  set  up  on  the  part  of  the  Crown  is  one 
of  habitual  insanity,  and  it  is  the  first  case  within 
the  recollection  of  the  Court  in  which  habitual 
insanity  has  been  attempted  to  be  proved  by  the 
testimony  of  a  single  witness.  It  is  admitted  that, 
in  this  case  as  in  others,  the  presumption  of  law  is 
in  favour  of  sanity,  particularly  where  the  will  is 
in  the  handwriting  of  the  deceased,  and  executed 
in  the  presence  of  witnesses ;  and  that  it  is  incum- 
bent on  the  party  alleging  the  insanity  to  establish 
that  state  of  mind ;  what  then  is  pleaded  in  this 
case  ?  (The  Court  here  stated  the  contents  of  the 
Allegation  given  in  against  the  will,  and  continued). 
This  is  the  whole  case  set  up  by  the  Crown,  and 
upon  the  evidence  of  one  witness  examined  in 
support  of  this  Allegation,  and  the  answers  of  the 
other  parties  to  it,  the  Court  is  called  upon  to 
pronounce  the  will  invalid,  as  made  and  executed 
at  a  time  when  the  deceased  was  labouring  under 
insanity. 

The  first  point  to  be  considered  is  this :  is 
habitual  insanity  proved  ?  Because  it  is  admitted 
that,  where  habitual  insanity  does  not  exist,  the 
proof  of  actual  insanity  at  the  time  must  come 
from  those  who  impeach  the  act.  The  Court, 
therefore,  must  look  for  proof  of  habitual  insanity 
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or  insane  delusion  from  those  who  oppose  this  will ; 
but  I  cannot  find  in  any  part  of  the  evidence,  any 
instance  of  insanity  till  the  latter  end  of  1838  or 
the  beginning  of  1839;  I  cannot  find  that  Dr. 
Shepherd  states  anything  of  the  nature  of  delusion, 
as  far  as  his  judgment  goes,  in  the  conduct  of  the 
deceased  till  that  time,  or  till  the  spring  of  1839. 
Dr.  Shepherd  saw  him  for  the  last  time,  ten  days 
before  his  death.  The  character  he  gives  of  the 
deceased  is  this :  (The  Court  here  read  the  evi- 
dence of  Dr.  Shepherd).  Now,  it  is  admitted, 
that,  as  far  as  this  evidence  of  Dr.  Shepherd  goes, 
it  is  not  sufficient  to  show  habitual  insanity;  it 
carries  it  back  no  further  than  March,  1838,  and 
it  must  depend  upon  other  evidence  to  carry  the 
insanity  beyond  that  date.  And  I  must  say  that, 
when  I  see  that  Mr.  Copeland  attended  the  deceased 
on  the  21st  October,  1839,  it  seems  very  extra- 
ordinary that  Mr.  Copeland  should  not  have  been 
produced  as  a  witness  in  the  cause/ to  say,  after  the 
statement  made  by  Dr.  Shepherd,  what  his  opinion 
was  of  the  state  of  the  deceased  when  he  saw  him« 
Mr.  Copeland  could  have  been  able  to  give  the 
Court  more  exact  and  accurate  information  as  to 
the  state  of  the  deceased  than  Dr.  Shepherd. 

Dr.  Shepherd  then,  the  only  witness  who  is 
called  to  prove  habitual  insanity  on  the  part  of 
the  deceased,  states  that,  although  he  did,  at  a 
particular  period,  entertain  an  opinion  or  impres- 
sion that  the  deceased  was  labouring  under  a 
delusion,  he  considered  that,  in  the  spring  of  1839, 
it  had  entirely  disappeared,  and  altogether  passed 
away.  The  deceased  dined  with  Dr.  Shepherd  in 
May,  1839,  and  conducted  himself  in  a  perfectly 
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rational  manner ;  and  after  the  spring  of  1839,  he 
18  not  able  to  speak  to  anything  of  the  nature  of 
groundless  delusion  in  the  mind  of  the  deceased. 
I  cannot  say  that  the  evidence  of  a  person  so  com- 
petent to  form  an  opinion  as  Dr.  Shepherd,  and 
who  had  such  opportunities,  is  not  satisfactory  to 
my  mind ;  that,  up  to  that  time  at  least,  the  de- 
ceased was  a  person  of  sound  mind,  memory,  and 
understanding,  except  at  the  particular  time  when 
those  notions  were  dwelling  in  his  mind ;  I  cannot 
see  in  the  evidence  of  Dr.  Shepherd  anything  of 
habitual  insanity  on  the  part  of  the  deceased ; 
though  at  times  owing  to  the  particular  state  of  his 
bodily  health,  certain  delusions  might  have  been 
impressed  upon  his  mind,  and  if  he  had  made  the 
will  when  under  the  influence  of  one  of  these 
delusions,  the  Court  might  have  had  a  good  deal 
of  difficulty  in  saying  that  the  deceased  was  of 
perfectly  sound  mind,  memory,  and  understanding. 
It  being  admitted  that  the  evidence  of  Dr. 
Shepherd  is  not  sufficient  to  establish  insanity, 
what  other  evidence  is  there  ?  Mr.  Chambers  and 
Mr.  Yatman  are  the  executors  named  in  the  will. 
.  Mr.  Chambers  is  residuary  legatee  and  devisee  of 
the  real  property;  Mr.  Yatman  has  a  legacy  of 
20002.  The  answers  of  these  gentlemen  have  been 
called  for  to  the  Allegation,  and  it  is  said  that  they 
carry  the  case  something  further  than  Dr.  Shep« 
herd  has  done,  and  that  they  prove  that  the  de- 
ceased did  labour  under  morbid  impressions  and 
delusions  at  the  time  the  will  was  made  and  exe- 
cuted. Now,  these  gentlemen  have  stated  in  the 
most  candid  manner  everything  within  their  know- 
ledge, and  as  fully  and  fairly  as  they  could,  against 
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their  own  interest.  They  are,  therefore,  entitled  to 
May  9Ui.  have  their  evidence  taken  altogether,  and  not  in  parts' 
only ;  where  it  is  against  their  own  interest,  they 
are  bound  by  their  admission,  but  where  explana- 
tions are  offered,  the  Court  will  not  refuse  to  hear 
them,  considering  the  candid  manner  in  which 
they  have  met  the  case.  (See  the  answers,  which 
the  Court  read.) 

Then  on  the  three  days,  the  V2th,  13th,  and  14th 
November,  the  deceased,  it  is  admitted,  was  labour- 
ing under  delusions ;  the  Court  has  this  fact  on  ^he 
admission  of  the  parties,  Messrs.  Chambers  and 
Yatman ;  but,  according  to  Mr.  Yatman,  he  suc- 
ceeded in  dispelling  those  delusions  from  his  mind. 
But  between  the  12th  November  and  the  spring  of 
1839,  as  far  as  the  Court  has  any  information,  this 
gentleman  had  no  such  delusions  in  his  mind.  All 
that  the  answers  admit  is,  that  on  the  12th  Novem- 
ber, and  two  following  days,  he  was  labouring 
under  delusions  ?  But  there  is  nothing  to  lead  the 
Court  to  presume  that  they  existed  on  the  9th, 
10th,  and  11th  November.  In  the  absence  of 
evidence,  what  is  to  authorize  the  Court  in  coming 
to  the  conclusion  that  the  deceased  was  labouring 
under  an  insane  impression  on  the  15th  November, 
when  the  will  was  executed  ?  There  is  no  reason 
to  suppose  that  the  state  of  his  mind  was  different 
on  the  15th  November  from  what  it  was  on  the 
11th.  The  Court  cannot  act  upon  conjecture  of 
what  the  stages  of  his  delusion  might  be.  What 
is  the  Court  to  do,  in  order  to  see  whether  the  act 
of  the  deceased  is  a  valid  act  ?  It  must  look  to  the 
manner  in  which  the  act  was  done,  to  satisfy  itself 
whether  a  lucid  interval  is  established.     It  cannot 
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be  contended  that  the  delusion  was  fixed  and  of 
long  duration ;  and  if  done  during  a  lucid  interval, 
the  act  will  be  valid,  notwithstanding  previous  and 
subsequent  insanity.  I  think  it  right  to  notice, 
that  on  the  14th  November,  according  to  the  ad- 
mission of  Mr.  Yatman,  the  deceased  intimated 
that,  unless  some  measure  were  taken  against  the 
supposed  intention  of  the  Benchers  of  the  Temple 
to  disbar  him,  which  was  a  delusion,  it  might 
have  a  fatal  termination ;  and,  perhaps,  he  might 
at  that  time  have  contemplated  an  act  of  self-* 
destruction.  Biit  it  is  also  probable  that  the 
deceased,  knowing  he  was  subject  to  this  delusion, 
might,  as  an  act  of  precaution,  have  meant  to 
dispose  of  his  property  by  will ;  it  is  quite  con- 
sistent with  probability  that  it  was  a  measure  of 
precaution,  and  not  in  contemplation  of  an  act  of 
self-destruction. 

It  has  been  contended  in  this  case,  that  whatever 
might  have  been  the  state  of  the  deceased's  mind, 
the  act  itself  being  a  rational  act  rationally  done,  is 
sufficient  proof  of  a  lucid  interval;  and  the  case 
of  Cartwright  v.  Cartwright^  before  Sir  William 
Wynne,  has  been  cited  in  support  of  this  position. 
It  has  been  contended,  on  the  other  hand,  on  the 
authority  of  Sir  John  NichoU,  in  the  case  of  Dew 
V.  Clarke  that  where  an  insane  delusion  exists, 
there  is  unsoundness  of  mind ;  and  it  has  been 
said  that  Cartwright  v.  Cartwright  is  always  a 
favourite  case,  and  is  paraded  when  it  is  contended 
that  a  rational  act  rationally  done  is  entitled  to  be 
considered  valid.  On  the  other  side,  it  has  been 
observed  that  Dew  v.  Clark  is  another  favourite 
case,  and  is  paraded  in  its  turn,  when  the  object  is 
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1840.  to  shew  that  where  there  is  delusion  in  the  mind  of 
May  9th.  an  individual  there  is  insanity.  Now  I  cannot  but 
ChI^rb  think  that  these  two  cases  have,  to  a  certain  extent^ 
Ya'S^am  ^^^^  pressed  beyond,  what  they  will  bear,  and  I 
Th^Q^een'B  ^^ink  it  not  irrelevant  to  make  a  few  observations 
Pboctor.  upon  those  cases,  before  I  consider  how  far  their 
principle  applies  to  the  present. 

The  case  of  Cartwright  v.  Cartwright  was  the 
case  of  a  lady  who  had  been  for  some  time  suffering 
under  raving  madness ;  who  was  in  confinement, 
and  whilst  there,  made  a  will,  which  was  pro- 
nounced for.  But  I  cannot  consider  that  this  case 
establishes  the  point,  that  any  rational  act,  done 
in  what  appears  to  be  a  rational  manner,  will  be 
considered  sufficient  to  establish  a  lucid  interval. 
I  think  the  position  laid  down  by  the  learned 
judge  was  with  reference  to  the  particular  act  done 
in  that  case,  which  was  one  of  a  very  extraordinary 
nature.  It  was  the  case  of  a  lady,  possessed  of 
considerable  property,  who  had  for  different  periods 
of  time  been  afflicted  with  insanity,  accompanied 
by  symptoms  of  the  worst  character,  and  at,  and 
for  some  time  preceding  the  period  when  the  will 
was  made,  \vas  in  such  a  state  of  mind  that  her 
hands  were  confined,  she  was  tied  down  and  not 
suffered  to  have  a  candle.  Being  importunate  for 
pen,  ink,  and  paper,  which  had  been  withheld 
from  her  by  direction  of  the  physician,  to  pacify 
her,  they  were  by  his  permission  given  to  her,  and 
her  hands  being  untied,  she  sat  down  and  wrote 
the  will,  which  turned  out  to  be  the  result  of  her 
own  sole  will  and  pleasure,  not  being  dictated  or 
suggested  by  any  person.  The  learned  judge  said : 
^^  I  think  the  strongest  and  best  proof  that  can 
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arise,  as  to  a  lucid  interval,  is  that  which  arises 
from  the  act  itself ;  that  I  look  upon  as  the  thing 
to  be  first  examined,  and  if  it  can  be  proved  and 
established,  that  it  is  a  rational  act  rationally  done, 
the    whole   case    is    proved."     But   Sir    William 
Wynne  did  not  content  himself  with  considering 
merely  whether  the  act  was  a  rational  act ;   he 
lo(^ked  into  all  the  grounds  and  circumstances,  to 
see  how  fSaur  the  act  was  the  result  of  the  deceased's 
own  will  and  intention,  with  regard  to  the  claims 
of  her  family:   to  see  what  was  the  state  of  her 
mind  and  behaviour  at  the  time  (for  she  had  been 
in  a  state  of  actual  raving),  which  was  calm  and 
collected,  having  all  her  senses  about  her ;  and  he 
came  to  the   conclusion,  that  the   act,  being   so 
rational  in  itself  and  so  rationally  performed,  was 
sufficient   to   establish    a   rational    intention    and 
soundness  of  mind  in  the  party.     That  Sir  William 
Wynne  did  not  consider  every  rational  act  rationally 
done  as  sufficient  to  prove  a  lucid  interval,  we  may 
collect  from  what  is  stated  in  a  subsequent  part  of 
his  judgment;  in  which  he  refers  to  cases  where 
testamentary  acts  of  a  rational  character  were  set 
aside.     So  that  it  is  not  every  ratiojial  act  ra- 
tionally done,  which,  under  all  circumstances,  is 
sufficient  to  constitute  a  lucid  interval :  it  was  the 
particular  manner  in  which  the  act  was  done  in 
that  case,  which  led  Sir  William  Wynne  to  the 
conclusion  that  there  was  a  lucid  interval,  whatever 
might  have  been  the  state  of  the  deceased  before ; 
and  it  is  to  prevent  that  case  from  being  pressed 
beyond  what  it  deserves,  that  the  Court,  agreeing 
with  all  that  fell   from   the   learned  judge,  has 
thought  it  necessary  to  make  these  observations. 
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May  9th.  shcw  that,  whercver  delusion  exists  in  the  mind 
CMAunEBs  of  a  person,  his  mind  is  insane;  and  that  case*  I 
Yatman      ™^®*  ®^y»  ^°  ™y  opinion,  is  not  always  cited  fairly ; 

The^uwn'g  *^^*  ^®»  ^^  ^®  ^^^^  ^'^  detached  passages,  to  shew 
Pboctoh.  that  where  delusion  is,  insanity  exists,  in  all  cases 
and  under  all  circumstances.  But  the  learned 
judge  has  not  laid  it  down  that  every  fisilse  imagina- 
tion which  may  exist  in  the  mind  is  an  insane 
delusion,  that  is,  a  notion  which  no  sane  person 
would  believe,  and  which  can  be  dispelled  by  no 
argument  or  demonstration  ;  though  he  did  say 
that  where  there  was  a  delusion,  which  was  an 
insane  delusion,  if  it  continued  and  became  ha- 
bitual, existing  at  all  times  and  without  inter- 
mission, it  would  be  exceedingly  difficult  to  sustain 
an  act  done  under  such  circumstances.  But  this 
position  was  laid  down  as  applicable  to  the  par- 
ticular chain  of  circumstances  in  that  case,  and  in 
his  elaborate  judgment,  there  is  a  minute  survey  of 
every  circumstance  in  the  business  and  mode  of 
life  of  the  deceased,  from  the  day  of  his  marriage, 
and  the  birth  of  his  child,  to  the  conclusion  of  his 
life,  shewing  the  delusion  that  existed  in  his  mind , 
that  it  was  an  insane  delusion,  and  that  the  will 
was  written  under  the  influence  of  that  delusion, 
with  regard  to  his  daughter,  appearing  immediately 
on  her  birth,  existing  in  every  stage  of  his  life,  and 
pertinaciously  adhered  to  in  spite  of  all  remon- 
strances. Therefore,  I  do  not  consider  that  the 
case  of  Dew  v.  Clark  goes  to  the  full  extent,  that  a 
will  under  whatever  circumstances,  must  necessarily 
be  invalid,  because  the  deceased  night  entertain 
notions  which  might  have  no  foundation ;  but  the 
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Court  must  look  to  see  whether  the  delusion  be  an 
insane  delusion,  and  continued  to  be  an  insane 
delusion,  and  was  so  indelibly  fixed  in  the  mind  of 
the  deceased,  that  no  reasoning,  no  demonstration, 
no  remonstrance  of  iriends  could  convince  him  that 
it  was  devoid  of  foundation. 

In  the  case  before  the  Court,  Dr.  Shepherd  states 
that  the  error  the  deceased  took  up  was  entirely 
effiiced  from  his  mind,  though  he  subsequently, 

.  according  to  Mr.  Yatman,  adopted  another,  that 
the  Benchers  of  the  Temple  were  proceeding  to 
disbar  him.  But  supposing  this  was  aiL  insane 
delusion,  how  long  did  it  last  ?  For  three  days  the 
impression  remained  on  his  mind,  but  there  is  no 
evidence  that  it  lasted  longer,  unless  the  act  of 
self-destruction  reflects  back  on  the  15th  November ; 
that  occurred,  I  think,  in  the  case  of  McLcadam  v. 
WalAer.  Suppose  the  deceased  laboured  under  an 
insane  delusion  on  the  12th,  13th,  and  14th  No- 
vember, is  the  Court  to  assume  the  continuance  of 
the  disease  on  the  15th  ?  It  is  somewhat  extraor- 
dinary that  the  case  of  Carttvright  v.  Cartwright^ 
which  is  appended  as  a  note  to  the  report  of  a  case 
which  occurred  in  1809.     White  v.  Drvoer  (a),  has 

'  been  so  much  relied  on,  while  that  case  has  not 
been  referred  to  ;  I  cannot,  however,  but  think  that 
the  latter  case  is  important.  That  was  the  case  of 
a  person  who  had  been  at  times  subject  to  insanity 
for  several  years  preceding  her  death,  and  until 
four  days  before  the  execution  of  the  will  which 
was  propounded,  and  which  was  pronounced  for 
by  the  Court. 
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Sir  John  NichoU,  in  the  course  of  his  judgment, 
stated  that  **  the  deceased  had  been  subject,  not 
only  to  eccentricities,  but  to  delusion  and  derange- 
ment at  different  periods  for  several  years,  but  it 
was  not  continuous ;  she  was  not  under  confine- 
ment ;  she  managed  her  own  affairs ;  she  came  out 
of  the  workhouse  on  the  21st  of  January,  she  acted 
immediately,  and  continued  to  act  from  that 
moment  till  her  death,  as  a  sane  and  rational 
person.  There  is  no  indication  of  any  fraud  or 
circumvention  in  procuring  this  will,  or  even  in 
su^esting  it  to  her ;  a  desire  to  make  a  will  is  not 
with  her  an  insane  topic.  The  deceased  herself 
declares  and  directs  the  disposition  of  her  property ; 
the  disposition  itself  is  neither  insane  nor  un- 
natural/' And  speaking  of  the  execution  of  the 
will  in  that  case,  the  learned  judge  says,  ''The 
Court  has  the  concurrent  opinion  of  these  several 
persons,'*  that  is,  the  witnesses  to  the  execution, 
^*  that  the  deceased  was  perfectly  sane  and  rational 
throughout  the  whole  period  of  the  transaction." 
This  is  not  an  unimportant  observation  with  refer- 
ence to  the  present  case.  The  cii*cumstances  at- 
tending the  execution  of  the  will  in  this  case  are 
these:  The  will  is  in  the  handwriting  of  the  de- 
ceased ;  it  is  signed  by  him,  and  attested  by  three 
witnesses ;  it  is  very  fairly  written,  without  a  mis- 
take from  the  beginning  to  the  end,  and  wth  but 
one  alteration,  and  that  is  with  respect  to  the 
amount  of  a  bequest  to  a  servant,  and  to  that  the 
deceased  has  affixed  his  initials,  and  the  signature 
is  made  with  great  care  and  regularity.  On  the 
face  of  the  will  itself  there  is  nothing  to  shew 
delusion  or  eccentricity,  and  I  am  of  opinion  that 
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the  disposition  is  a  natural  one  under  the  circum- 
stances. 

The  next  thing  to  be  considered,  as  I  am  of 
opinion  that  it  is  a  rational  act,  is,  "was  it  rationally 
done  ?  The  deceased  was  a  barrister,  and,  there- 
fore, there  was  no  necessity  for  him  to  resort  to  a 
professional  person  to  draw  up  a  will  for  him,  and 
accordingly,  he  prepares  it  himself,  and  takes  it  to 
the  persons  who  were  to  witness  it.  The  witnesses 
to  the  will  are  John  Woolfitt,  Louisa  Lucas,  and 
Charles  Ellis.  Mr.  Woolfitt  is  an  upholsterer, 
well  known  in  business,  and  the  deceased  had 
employed  him  to  furnish  his  chambers ;  and  it  is 
proved  by  Mr.  Woolfitt,  and  by  the  other  persons^ 
that  the  deceased  was  in  the  habit  of  going  to  Mr« 
Woolfitt's  shop,  though  he  had  more  communication 
with  Ellis,  the  shopman,  than  with  Mr.  Woolfitt 
himself;  so  that  these  were  persons  to  whom  the 
deceased  would  very  naturally  apply  to  attest  the 
execution  of  his  will.  These  three  persons  have 
been  examined,  and  the  first  intimation  they  had 
of  an  intention  on  the  part  of  the  deceased  to  exe- 
cute his  will,  was  by  a  letter,  which  Ellis  says  he 
received  from  him  on  the  morning  of  the  16th. 
It  appears  from  the  evidence  of  Ellis,  that  he  was 
in  the  habif  of  seeing  the  deceased  two  or  three 
times  a  week  for  some  months ;  Ellis,  therefore, 
is  a  person  likely  to  know  whether,  at  the  time 
when  the  will  was  executed,  there  were  any 
symptoms  about  the  deceased  indicating  that  he 
was  labouring  under  any  delusion ;  but  he  does 
not  give  any  evidence  to  that  effect.  According 
to  his  statement,  nothing  can  be  more  rational  than 
the  conduct  of  the  deceased.     Having  made  an  ap- 
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pointment  to  call  at  the  shop,  he  produced  a  check 
from  his  pocket-book  for  140/.,  which  he  gave  to 
Mr.  Woolfitt,  on  account  of  his  debt,  and  then  he 
proceeded  to  the  execution  of  the  will,  pointing  out 
the  alteration  he  had  made,  and  when  the  execution 
was  attested,  he  folded  the  will  up,  put  it  in  his 
pocket-book,  and  went  away.  This  witness  says 
he  was,  during  the  whole  time,  ''cool  and  collec- 
ted ;'*  and,  although  he  does  depose  an  interrc^atory, 
that  the  deceased  was  hasty,  and  expected  a  great 
deal  of  deference,  and  was  of  an  irritable  temper, 
and  occasionally  used  violent  language,  he  says,  he 
was  not,  at  all  events,  when  at  Mr.  Woolfitt*s  shop, 
otherwise  than  of  sound  mind^  memory,  and  under- 
standing. According  to  the  other  witnesses,  Lucas 
and  Woolfitt,  nothing  could  be  more  cool,  collected 
and  rational  than  the  conduct  of  the  deceased  on. 
that  occasion,  there  being  no  appearance  of  delusion 
in  his  mind  at  that  time.  If,  therefore,  between 
the  r2th  and  the  14th  of  November,  he  laboured 
under  an  insane  delusion,  I  am  satisfied  that  he 
was  at  the  time  of  the  executing  this  will  of  sound 
mind,  memory,  and.  understanding,  enjoying  a 
lucid  interval,  if  it  be  proper  to  call  it  a  lucid  in- 
terval, where  habitual  insanity  has  not  been  proved. 
Upon  the  whole  of  the  case,  I  am  perfectly 
satisfied  in  my  own  mind,  that  this  paper  emanated 
from  the  deiceased,  he  being  at  the  time  of  sound 
mind,  memory,  and  understanding,  and  free  from 
delusion ;  his  whole  conduct  in  the  making  and 
executing  of  the  will  proves  that  he  was  not  at  the 
time  labouring  under  any  delusion  of  mind.  If 
there  had  been  a  delusion  previously  existing,  there 
was  a  lucid  interval,  and  I  have  no  hesitation  in 
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pronounciDg'foT  the    validity  of  the  paper,    and       1840. 
decreeing  probate.  May  9th. 

Chambbbs 

The   Queen's  Advocate  asked  for  the  Crown'a      y"«ai. 
costs ;  but  the  Court  refused  them.  ^^'^La't 


• 


Pboctob. 


GoDRicH  V.  Jones. 


Petition. 


This  was  a  cause  of  proving  in  solemn  form  the       i840. 
will,  with  two  codieik,  of  Harriet  Lloyd,  spinster,     MMjdoth. 
promoted  by  Francis  Godricb,  as  sole  executor  of  the  .p,^  ^^ 
will  in  question,  against  Pryce  Jones,  an  executor  wai  not  pant 

^  ■        ^  ^  '  an  MTWinttri- 

named  in  a  prior  will.     The  will  had  been  pro-  tion  iptmdwHU 
pounded  in  a  candidit;  a  defensive  allegation  on  neoem^be 
behalf  of  Mr.  Jones,  had  been  admitted,  and  a  re-  ^^  ®'  *^ 
sponsive  allegation  by  Mr.  Godrich,  and  witnesses  SrSoart^tST 
had  been  examined  on  all  the  pleas,  though  publica-  ^?^?^^^.^ 
tion  had  not  passed.     Mr.  Jones  now  applied  for  a  limited  to  the ' 

immofiA  at 

grant  of  administration  pendente  Ute  to  the  person  C^^ting 
who  had  been  appointed  by  the  Court  of  Chancery,  ^^^ 
receiver  of  the  rents  and  profits  of  the  deceased's  Jgo^JofAe 
estate,  limited  for  the  purpose  of  appearing  as  per-  d«ceaM<i- 
sonal  representative  of  the  deceased,  and  of  sub- 
stantiating proceedings  in  Chancery,  in  respect  to 
property  alleged  to  have  been  improperly  obtained 
by  Godrich    from    the   deceaised,   the    Court    of 
Chancery  not  having  jurisdiction ,  to  clothe  a  re- 
ceiver with  the  power  of  suing  and  of  protecting 
the  estate  against  persons  who  claimed  it  adversely 
to  the  estate  of  the  testatrix. 


agatntt 
roNBS. 
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1840.  The  Queen's  Advocate  and  Haggard^  in  support 

May^soth.  of  the  petition.  This  application  has  been  made  at 
G^^cH  the  suggestion  of  the  Lord  Chancellor ;  the  power  of 
a  receiver  under  an  order  of  that  Court  not  being 
equal  to  those  of  an  administrator,  and  this  Court 
grants  administration  pendente  lite  for  the  protection 
of  the  property.  Jones  swears  that  Godrich  fraudu- 
lently possessed  himself  of  certain  property  of  the 
deceased  shortly  before  her  death,  by  an  agreement 
which  it  is  proper  should  be  investigated  in  another 
Court,  and  he  swears  he  believes  Godrich,  if  called 
upon  to  refund  the  property  so  obtained,  would 
prove  to  be  insolvent,  or  in  very  embarrassed  cir- 
cumstances. 

AddamSf  against  the  petition.  There  is  no  pre- 
cedent for  such  a  grant  without  sufficient  proof 
that  the  property  is  in  jeopardy.  But  here  there  is 
nothing  to  shew  that  the  property  belongs  to  the 
estate  of  the  testatrix. 

Judgment. 
Sir  Herbert  Jenner. 
Although  this  Court,  generally  speaking,  has  the 
power  to  grant  administration  pendente  lite,  it  has 
always  required  that  a  necessity  for  such  grant 
should  be  shewn  by  proof  that  the  property  is  in 
jeopardy.  It  is  stated  in  Northey  v.  Cock(^a)  to  be 
the  established  rule  of  the  Court  not  to  grant  admi- 
nistration pendente  lite^  for  the  purpose  of  taking 
property  out  of  the  hands  of  a  litigant  party,  imless 

(a)  1  Add.  326. 
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it  be  shewn  that  it  is  in  jeopardy ;  and  that  the  1840. 
party  in  poesession  of  it  is  incapable  of  furnishing  Mayaodi. 
adequate  security ;  and  there  are  two  cases  in  Sir  gomTch 
George  Lee's  Reports,  Sutton  v.  Smith,  (a)  and  y^^^ 
MaskeUne  and  Brohier  v.  Jffarrtsan,  (p)  which  bear 
out  the  position.  The  questions,  therefore,  are, 
first,  whether  the  circumstances  of  the  case,  as 
stated  in  the  affidavits,  shew  that  the  property  is, 
at  this  time  in  jeopardy,  and  could  be  secured  by 
the  grant  between  this  time  and  the  hearing  of  the 
cause ;  and  secondly,  if  the  circumstances  of  the 
case  are  such  as  to  render  it  desirable  that 
there  should  be  such  a  grant  of  administration, 
whether  this  Court  has  exercised  the  power  of 
granting  administrations  with  the  limitations  set 
forth  in  the  Act  on  petition.  This  Court  would 
not  take  upon  itself  to  decree  an  administration  of 
this  kind,  unless  there  was  an  absolute,  or  at  least 
a  very  pressing,  necessity  for  it ;  and  it  lies  on  the 
party  applying  to  shew  that  there  exists  such  a 
necessity. 

The  all^ation  in  opposition  to  the  will,  pleads^ 
that  property  of  the  deceased  was  obtained  impro* 
perly  from  her,  and  the  affidavits  in  support  of  this 
appUcation  by  Mr.  Jones,  and  Mr.  Van  Sandau,  his 
solicitor,  state  that,  if  Mr.  Godrich  were  called 
upon  to  pay  the  stock  and  other  property  belonging 
to  the  deceased,  of  which  he  hath  unduly  possessed 
himself,  he  would  have  great  difficulty  in  doing  so, 
which  might  happen,  I  apprehend,  to  many  parties 
if  they  were  called  upon  to  refund  all  the  property 
in  litigation  at  a  moment.     Mr.  Jones,  after  de- 

(a)  1  vol.  207.  9)  2  Tol,  258. 


456  CASB9    DETERMINED  IV  THE 

1840.  tailing  the  manner  in  which  the  property  is  alleged 
Maysoth.  to  have  been  obtained  from  the  deceased,  states, 
6^^  "  *h*t  h®  verily  believes  that  the  jJIbperty,  or  the 
XJ2If  greater  part,  hath  been  unduly  obtained  from  the 
deceased,  and  that  it  is  desirable  that  the  same 
should  be  forthwith  investigated;  and  that  there 
is  great  apprehension  for  the  safety  thereof,  and  that 
if  the  said  Francis  Godrich  was  required  to  pay  the 
said  stock  and  other  property  belonging  to  the 
deceased,  and  of  which  he  hath  unduly  possessed 
himself,  he  is,  and  would  prove  to  be  insolvent,  or 
in  very  embarrassed  circumstances/'  Now,  it 
appears  to  me,  that  this  is  as  loose  a  statement  as 
can  be  made  as  to  the  danger  in  which  this  property 
is  supposed  to  be  placed.  Neither  Mr.  Jones  nor 
Mr.  Van  Sandau  deposes  to  a  belief  that  Mr.  God- 
rich  is  in  embarrassed  circumstances ;  it  is  merely 
Mr.  Joneses  apprehension ,^  upon  what  ground  does 
not  appear.  I  never  recollect  so  loose  a  statement, 
on  which  the  Court  has  been  called  upon  to  act ; 
nothing  as  to  the  party's  belief,  only  his  apprehen- 
sion ;  he  believes  that  there  is  a  great  apprehension, 
without  any  ground  being  stated. 

In  answer  to  this  statement,  what  does  Mr. 
Godrich  say  ?  For  the  Court  must  look,  not  at  the 
mode  in  which  the  property  was  obtained  from  the 
deceased,  but  at  the  means  which  Mr.  Godrich  has 
of  paying  over  any  property  of  the  deceased  in  his 
possession,  to  the  persons  to  whom  she  may  have 
disposed  of  it  by  her  will.  He  states  that  *^  he  is 
absolutely  possessed  in  his  own  right,  of  consi- 
derable freehold  and  leasehold  property,  in  various 
counties,  sufficient  to  maintain  him  independently 
of  his  profession,  and  that  his  profession  has,  for 
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many  years  realized  to  him  an  income  of  about      1340, 
1,5002.  per  annum.''    Now  really  this  is  a  complete     May  30ih. 
answer  to  what  is  suggested  on  the  other  side,  as  to     q~c^ 
an  "apprehension,"  that  he  might  prove  in  em-      ^«»»< 
barrassed  circumstances.     I  do  not,  therefore,  think 
that  the  property  is  in  such  jeopardy  as  to  call 
upon  the  Court  to  take  what  is  admitted  to  be  a 
noTel  step,  of  granting  administration  pendente  lite, 
for  the  purpose  of  investigating  these  claims,  and  of 
ascertaining  whether  or  not  this  is  to  be  considered 
as  the  property  of  the  deceased. 

But  suppose  the  property  were  in  jeopardy,  and 
the  circumstances  were  such  as  to  call  upon  the 
Court  to  grant  administration  pendente  lite^  has  it 
ever  exercised  the  power  of  granting  such  adminis- 
tration for  the  purposes  sought  for  here  ?  The  limi- 
tations for  investigating  Mr.  Godrich's  title  to  the 
property  he  claims,  as  given  by  the  deceased,  and 
to  other  property  obtained  by  assignment,  or  by 
drafts  filled  up  by  him,  are  pretty  sweeping  limita- 
tions. I  cannot  find  any  case  in  which  the  Court 
has  made,  or  has  been  called  upon  to  make,  sueh  a 
grant,  where  no  reasonable  ground  is  assigned  to 
show  that  the  property  is  in  jeopardy,  and  I  must  _   . 

be  cautious  in  making  a  precedent  for  such  a  grant  ^^^^  ^^^^^^^^Cf*^^! 
for  such  a  purpose.     It  was  long  doubted  whether  ^^^^  ^^.^^.^^ 
an  administrator  pendente  hte^   had  authority  to^  ^h^ 
bring  an  action  of  ejectment,  or  any  other  action.  ^^i^^C?*^7^       ^ 
That  point  has  been  determined  by  the  Court  of^^'""^^7]^;f^^ 
Chancery,  and  it  is  now  considered  that  an  admi-  i^^^^!ajL^^ 
nistrator  has  such  power;  but  I  never  heard  that  ^^^^ /tji/f^iuf/t.^^^, 
an  administrator  pendente  lite  had  the  power  of  ^jLcuJC^u^l^  umIc^ 
commencing  actions  against  persons  in  possession  e<^  Ajiu^  A^A^Sac^ 
of  property  claimed  under  a  will  in  litigation,  and 

VOL.  II.  H  H 


■ 
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1840.  I  am  not  inclined  to  make  a  precedent,  and.  still 
Maydotb.  lesB  in  a  case  where  the  parties  are  in  a  condition  to 
G^cH  pi^y  publication  of  the  evidence,  and  the  case  may 
jTn^  be  heard  before  the  Court  breaks  up  for  the  long 
vacation.  I  am  not  prepared  to  say,  that  the  Court 
has  the  power  to  grant  such  an  administration; 
though  I  will  not  say  it  has  not  the  power,  under 
peculiar  circumstances;  but  I  do  not  think  that, 
in  the  present  case,  the  Court  is  called  upon  to 
exercise  it.  Under  these  circumstances,  I  am  of 
opinion  that  I  most  reject  the  petition,  and  leave  the 
party  to  bring  the  cause  to  a  hearing  as  speedily 
as  circumstances  will  admit.  I  cannot  see  that  the 
actions  could  be  tried,  till  the  whole  question  aa  to 
whose  property  it  is,  had  been  disposed  of  by  this 
Court. 


Stephens  v.  Taprell. 


Allegation. 


June  6Ui.         This  was  an  Allegation  propounding,  by  direction 

Can^dUtion  of  ^^  *^^  Court,  (a)  a  paper  as  the  will  of  Mr.  Edward 

'     •       \wiiiisnota    Stephens,  a  solicitor  at  Bristol,  who  died  16th  of 

^\   *       *bJ'~^I^*!^   March,  1840,  leaving  a  son  and  daughter,  and  per- 

"othermsi-^  soual  property  to  the  amount  of  about  25,000/. 

aipe^ia  Uie     The  paper  in  question,  which  was  in  the  deceased's 

*     ^sfeSTS!     handwriting,  signed  by  him,  and  attested  by  two 

witnesses,  when  found,  a  few  days  after  his  death, 
locked  up  in  his  office,  was  in  a  cancelled  state : 


(a)  On  Motion,  April  23rd. 
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the  body  of  the  will  wag  struck  thcoagh  with  a  pen,      1840, 

the  name  of  the  testator  was  crossed  out,  the  attes-  Jodo  gui. 

tation  clause,  and  the  names  of  the  witnesses  were  stI^s 

likewise  run  through  with  a  pen,  and  what  had  rlS!^ 
been  intended  for  a  codicil,   but  which  was  not 
legally  ezecuted,  was  also  cancelled  with  a  pen. 

Nichcll^  opposed  the  admission  of  the  Allegation*  May  i6ih. 
There  can  be  no  doubt  that  this  was  the  act  of  the 
deceased  himself,  with  the  intaition  to  revoke  the 
disposition ;  and  the  cancellation  is  total  and  entire. 
In  the  present  Will  Act,  it  was  not  the  intention  of 
the  Legislature  to  impose  new  and  vexatious  res- 
trictions upon  testamentary  acts,  but  to  assimilate 
the  law  respecting  wills  of  personal  property  to  that 
which  regulated  the  devise  of  real  estates,  relaxing 
the  law  where  it  was  too  string^t.  In  all  cases 
the  law  is  anxious  to  carry  out  the  intentions  of  the 
deceased. 

The  20th  section  of  the  present  Act  provides  that 
the  whole  will  may  be  revoked  by  burning,  tearing, 
or  otherwise  destroying  the  paper.  The  next 
section  applies  to  a  partial  revocation,  contemplating 
the  will  as  a  subsisting  disposition.  Then  the  can- 
cellation of  an  entire  will  can  only  be  provided  for 
by  the  20th  section.  The  22nd  section  relates 
to  the  revival  of  a  will ;  so  that  the  Legislature  con- 
templated a  manner  of  revocation  in  which  the 
paper  would  exist  in  specie :  in  the  case  of  bumiug, 
or  tesffing,  the  paper  might  still  exist,  and  there- 
fore the  word  '^  destroying,"  was  not  used  in  the 
sense  of  an  annihilation  of  the  material. 

Tbeseclauses  were  framed  upon  recommendations 
contained  in  the  report  of  the  commissioners  on  real 

hh2 
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1840.      property,  who  proposed  that  there  should  be  only 

May  16th.     four  modes  in  which  any  will  can  be  revoked: 

SrTmM     **  Isty  by  another  inconsistent  will  or  writing,  eze- 

T^wL.     ^^^^  ^^  ^6  ^1^6  manner  as  the  original  will ; 

2nd,   by  cancellation^   or  any  act    of  the  same 

nature;    3rd,  by  the  disposition  of  the  property 

by   the   testator  in    his  lifetime;    and    4th,    in 

the  case  of  a  woman,  by  marriage.     By  the  first 

and  third  of  these  modes,  the  will  may  be  revoked 

either  entirely  or  in  part ;  by  the  second  and  last, 

the  revocation  will  be  complete/* 

In  the  Bill,  as  originally  introduced,  the  words 
were,  ^*  by  burning,  cancelling,  or  tearing,*'  and  it 
might  have  struck  a  member  of  the  committee  that, 
by  retaining  the  word,  ^^  cancelling,**  and  omitting 
^'obliterating,'*  (both  words  being  included  in  the 
Statute  of  Frauds)^  without  inserting  any  general 
term,  doubt  and  uncertainty  would  be  created,  and 
it  might  be  that  the  word  *  *  cancelling  **  was  like- 
wise omitted,  and  a  word  added,  intended  to  be  of 
the  most  general  import,  denoting  the  revocation  of 
the  entirety  of  the  disposition,  and  the  destruction 
of  the  vitality  of  the  will,  though  not  the  material 
upon  which  it  was  written.  If  it  was  intended  to 
defeat  fraud,  burning,  tearing,  or  any  other  act  of 
destruction,  not  in  the  presence  of  witnesses,  is  not 
less  within  the  compass  of  fraud  than  cancellation ; 
on  the  contrary,  they  are  less  formal  and  less  satis- 
factory  acts  of  revocation,  than  the  cancellation  of 
an  instrument  still  preserved  in  the  safely  locked 
repositories  of  the  deceased.  If  burning,  tearing, 
and  cancelling  had  been  the  only  modes  of  revocation 
without  witnesses,  then  if  a  will  had  been  daubed 
over,  or  liquid  had  been  thrown  upon  it,  or  various 


PREROQATIVS  COURT  OP  CANTERBURY.  461 

other  acts  had  been  done  to  it,  the  revocation      1840. 
would  have  been  insufficient ;  therefore,  a  general     May  i6th. 
term  was  employed.  smm 

In  common  parlance,  the  word  ^'  cancelling,''  is  xfrnu. 
equivalent  to  "destroying,'*  and  this  is  even  sup- 
ported by  learned  writers.  In  Moore  v.  De  la 
Torre^  (a)  the  destruction  of  the  instrument  itself 
is  distinguished  from  a  destruction  of  its  effect; 
and  the  word  "cancellation,"  was  understood  as 
equivalent  to  "revocation,"  or  "destruction."  If  this 
was  so  under  the  old  law,  it  must  be  so  now ;  for  if 
cancelling  was  understood  by  a  Court  of  law  as  a 
mode  of  destroying  a  will,  the  Legislature  must  be 
considered  to  have  adopted  that  construction,  and 
to  have  intended  "  cancelling,"  as  one  of  the  acts 
included  in  the  words  "otherwise  destroying." 
Swinburne  (b)  interprets  "  cancelling,"  to  mean, 
"taking  away  the  force  and  virtue  of  a  will." 
JRumpere  testamentum^  was  the  metaphorical  language 
of  the  Roman  law.  (c)  Tacitus  {d)  and  Quin- 
tilian  (c)  use  the  verb  destruo  in  the  sense  of  des- 
troying the  effect  of  a  thing.  The  Court  has 
held,  (/)  that  if  a  party  cut  out  his  name  with  a 
pair  of  scissors,  it  is  a  destruction  within  the 
meaning  of  the  Act :  it  would  have  been  treated  as 
a  mode  of  cancellation  under  the  old  law.  Suppose 
a  deceased  erased  his  name  with  a  pen-knife,  or 
washed  it  out  by  a  chemical  preparation ;  or,  suppose 
the  will  had  been  written  and  attested  in  pencil, 
and  he  had  rubbed  it  out  with  Indian  rubber; 
would  neither  act  as  a  revocation  ?    Are  all  other 

(a)  1  PhilL  37A.  {d)  Hist  I,  c  6. 

(&)  On  Wills,  part  vii,  s.  16.        (e)  De  hkit.  Or.  11»  c.  1. 

(c)  Cic.  De.  Or.  1. 57.  C/)  HolfbsY.Knigk$,r6i,  h  p.768. 
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1840,       modes  of  revocation  under  the  old  law,  recognized 

May  ]6tb.    by  the  new,  except  cancellation  ?  What  is  self- 

St^^y     destruction,  in  the  ordinary  sense  of  the  expression  ? 

xSwtti.     ^'  ^®  °^*  necessary  to  destroy  any  part  of  the  body 

in  order  to  terminate  life,  and  where  you  destroy 

the  essence,  the  vitality,  the  soul  of  a  will,  the  will 

itself  is  destroyed. 

Addams,  in  support  of  the  Allegation.  The 
question  is  entirely  governed  by  the  statute,  and 
the  Court  is  not  to  adopt  a  metaphorical  interpre- 
tation of  the  words  **  otherwise  destro3ring,"  and 
indulge  in  speculations  as  to  what  would  or  would 
not  destroy  the  effect  of  a  will.  The  intentions  of 
testators  are  defeated  under  this  Act  every  day. 
Suppose  a  testator,  having  made  a  will,  at  a  subse- 
quent period  writes  under  it,  **  I  hereby  revoke  and 
annul  this  will,''  and  signs  this  in  the  presence  of  a 
witness  who  attests  it,  or  in  the  presence  of  two 
witnesses  not  present  at  the  same  time ;  the  effect 
of  the  will  would  be  destroyed,  but,  it  is  no  revoca- 
tion under  the  statute.  When,  after  mentioning 
certain  specific  modes  of  destruction,  the  Legislature 
adds,  ^'or  otherwise  destroying,"  it  could  only 
mean  other  modes  of  destruction  ejnsdem  generis^ 
and  it  must  be  presumed,  that  cancelling  was  inten- 
tionally left  out.  There  may  be  good  reasons  why 
drawing  a  line  over  a  paper  should  not  be  considered 
an  act  of  destruction. 

With  regard  to  the  21st  section,  suppose  a  tes- 
tator bequeaths  fifty  legacies  in  his  will,  and 
obliterates  forty-nine,  adding  in  the  margin  his 
reasons,  affixing  his  name,  in  the  presence  of  one 
witness,  or  of  two  witnesses  not  present  at  the  same 
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time;  notwithstanding  all    these  pains  taken  to      1840. 
obliterate  those  parts  of  his  will,  if  apparent,  they    May  leth. 
must  be  pronounced  for.    Where  a  will  is  once     smm 
regularly  executed,  it  can  be  revoked  only  in  the     tjSrI^L 
modes  provided  in  the  Act ;  and  there  must  be  a 
real  bumiug,  or  real  tearing,  or  a  real  destruction ; 
the  Legislature  never  could  have  meant  a  destruc- 
tion of  the  effect  of  the  will. 

judombkt.     . 
Sir  Herbert  Jbkner. 

As  this  case  is  to  govern  other  cases,  and  has     June  6th. 
been  solemnly  argued,  I  have  taken  time  to  con- 
sider    the   point,    although  I  did  not  feel  much 
doubt. 

The  first  question  is,  by  whose  act  was  the  paper, 
which  is  a  regularly  executed  will,  and  would  have 
been  entitled  to  probate  in  common  form,  placed  in 
its  present  condition  ?  And  there  can  be  no  doubt, 
it  having  been  found  locked  up  in  the  deceased's 
repositories,  that  the  reasonable  presumption,  and 
the  legal  presumption  is,  that  it  was  done  by  him- 
self*  The  next  question  is,  what,  under  the  present 
law,  is  the  effect  of  the  act?  It  is  admitted,  that 
prior  to  the  first  of  January,  1838,  this  would  have 
been  a  good  revocation,  for  under  the  old  law, 
cancellation,  animo  revocandi^  was  a  mode  of  re- 
voking a  will.  The  Act  1  Vict.  c.  26,  however,  has 
made  a  very  considerable  alteration  in  the  testa- 
mentary law ;  by  this  statute  a  distinction  existing 
under  the  former  law  is  removed ;  wills  both  of 
personalty  and  of  land,  are  required  to  be  executed 
and  revoked  in  the  same  manner ;  the  Court  has, 
therefore,  no  discretion,  but  must  govern  itself  by 
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1840.       what  it  considers  to  be  the  true  meaning  and  con- 

Jane  6th.     struction  of  the  act. 

St^^ks         I°  order  to  arrive  at   the  construction  which 

xlf^'i^  ought  to  be  put  upon  the  Act,  it  may  be  necessary 
to  inquire  what  the  Act  has  done.  In  the  first 
place,  it  has  abolished  all  implied  revocations:  no 
\  alteration  of  circumstances  (with  one  exception), 
jwith  respect  to  the  condition  of  a  testator  or  of  a 
legatee,  will  amount  to  an  implied  revocation. 
The  only  alteration  of  circumstances  which  is  to 
amount  to  a  revocation  of  a  will  duly  executed  is 
that  of  marriage.  This  alteration  of  the  testamen- 
tary law  was  founded  on  the  fourth  report  of  the 
commissioners  appointed  to  examine  the  state  of 
the  law  with  respect  to  real  property,  who  sug- 
gested a  great  number  of  improvements  of  that  law, 
and  in  their  fifth  proposition :  ^^  With  respect  to 
implied  revocations,  they  propose  that  a  will  be  re- 
voked by  burning,  cancelling,  tearing,  or  oblitera- 
ting it,  with  the  intention  of  revoking  it,  by  the 
testator,  or  in  his  presence,  and  by  his  direction :" 
these  being  the  modes  prescribed  in  the  Statute  of 
Frauds.  The  Legislature,  however,  in  acting  upon 
this  report,  did  not  adopt  all  its  suggestions ;  for, 
in  the  first  place,  the  enactment  with  respect  to  the 
revocation  of  a  will  by  marriage  is  not  founded  on 
the  report ;  and  the  suggestion,  ^^  that  no  will  should 
be  expressly  revoked,  otherwise  than  by  another 
inconsistent  will  or  codicil,  or  some  other  writing 
executed  and  attested  in  the  same  manner  as  shall 
be  required  for  the  validity  of  a  will,"  they  did  not 
adopt  wholly;  but  the  20th  section  stands  thus: 
"  That  no  will  or  codicil,  or  any  part  thereof,  shall 
be  revoked  otherwise  than  as  aforesaid,"  that  is,  ^y 
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marriage,  "  or  by  another  will  or  codicil,  executed  18A0. 

in  manner  hereinbefore  required,  or  by  some  writing  juneGtb. 
declaring  an  intention  to  revoke  the  same,  and 


executed  in  the  manner  in  which  a  will  is  herein-  tIuIk^ 
before  required  to  be  executed  ;"  so  far  departing 
from  the  suggestion  of  the  commissioners,  and  from 
the  law  as  it  stood  before  the  statute,  as  regards 
<^  any  other  inconsistent  will;"  and  the  section  goes 
on :  **  or  by  the  burning,  tearing,'*  two  of  the  modes 
prescribed  in  the  Statute  of  Frauds,  and  suggested 
in  the  report,  omitting  the  words,  **  cancelling,'' 
and  '^obliterating,*'  and  inserting,  ^' or  otherwise 
destroying  the  same,  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  direction,  with 
the  intention  of  revoking  the  same." 

Then  the  question  comes  to  this:  Is  a  will 
destroyed^  within  the  meaning  of  the  20th  section, 
by  being  struck  through  with  a  pen,  the  name  of 
the  testator  being  crossed  out,  and  the  names  of  the 
attesting  witnesses  being  struck  through?  It 
appears  to  me  quite  impossible  to  put  such  a  con- 
struction upon  the  Act  as  to  say,  that  cancelling  a 
will,  by  striking  it  through  with  a  pen,  is  a  des- 
truction of  the  will.  When  the  Legislature,  after 
mentioning  '^ burning"  a  will,  and  '* tearing"  a 
will,  speak  of  '^otherwise  destroying"  a  will,  they 
must  be  understood  as  intending  some  mode  of 
destruction  ejusdem  generis^  not  an  act  which  is  not 
a  destroying  in  the  primary  meaning  of  the  word, 
though  it  may  have  the  sense  metaphorically,  as 
being  a  destruction  of  the  contents  of  the  will ;  it 
never  could  have  been  their  intention  that  the 
cancelling  of  a  will  should  be  a  mode  of  destroying 
it.     And  the  Court  is  justified  in  this  conclusion. 


466  CABBS  DBTBRMIICBD  19  THB 

1840.      by  feeing  that  cancelling  was  advisedly  omitted,  the 

jmie  Mu    commisBioneiB  having  recommended  that  '^oan- 

^^^     c^ng ''  and  '*  obliterating/'  aamodes  of  revocation^ 

t!^"^    should  stand*    The  Legislature,  however,  with  this 

recommendation  of  the  commissioners  before  them, 

omit  ''cancelling'*  and  ^*  obliterating,"  and  insert. 

**  otherwise  destroying/' 

It  has  been  suggested  by  a  learned  Counsel,  who 
was  present  when  the  Bill  was  in  committee  in  the* 
Home  of  Commons,  that  the  word  '^  cancelling," 
was  advisedly  omitted,  because  the  words  '^  other^ 
wise  destroying,"  would  include  every  mode  of  des^ 
tructiott.  But  this  substitution  appears  extra- 
ordinary, for  nothing  could  have  been  easier,  if  it 
was  intended  to  adofyt  die  recommendation  of  the 
commissioners  in  respect  to  cancellation,  than  to 
have  framed  the  clause  thus:  ''or  by  burning, 
cancelling,  tearing,  or  otherwise  destroying,"  which 
would  have  leil  no  doubt ;  whereas,  by  leaving  out 
the  word,  they  would  throw  great  doubt  on  the 
construction  of  the  clause.  If  it  was  the  intention 
of  the  Legislature  to  have  adopted  the  suggestion  of 
Uie  commissioners,  it  is  extraordinary  tbat  they 
should  have  left  out  the  very  w<n*d  ''  cancelling," 
and  substituted  other  words  at  leairt  as  ambiguous : 
indeed,  to  my  mind,  the  term  *^  cancelling,"  is  not 
by  any  means  so  equivocal,  to  denote  a  mode  of 
revoking  a  will,  as  the  words  ''  otherwise  destroy- 
ing." Cancellation  may  be  an  equivocal  act,  but 
the  word  itself  is  not  equivocal,  and  cancellation 
was  a  mode  of  revocation  under  the  old  law. 

The  learned  counsel  has  satisfied  me,  that  the 
20th  section  applies  to  a  total,  and  not  to  a  partial 
revocation.     But  the  Court  is  fortified  in  its  view 
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of  this  qaestion  by  the  2  Ist  Bection,  which  is  founded      1840. 


upon  a  part  of  the  fifth  proposition  of  die  com-     Jqm  ctb. 

xhissionersy  who  recommendi  **that  where  a  will  is     smTiNs 

found  with  unattested  obliterations;  i^rshould  be    r^^L 

considered  to  be  wholly  unaltered,  except  that  if  ^  •  "p^  ,.  .^-x  sf 

any  words  cannot  be  read  nor  made  out  in  evideneey  '  ^    ^V  " 

in  consequence  of  the  obliteration,  the  will  (Aall/<x/^/^  /  ^ ' '  '^  '^"^ 

take  effect  as  if  such  words  did  not  form  part  of  it''  C^rv^"^^ 

Here,  again,  the  Legislature  have  not  adopted  the 

whole  of  the  recommendation ;  the  terms  they  have 

used  are,    *' except  so  far  as  the  words  or  effect 

of  the   will  before  such  alteration  shall  not  be 

apparent/'  not  adopting  the  suggestion  that  the 

words  might  be  ^*  made  out  in  eridence,"  and  the 

Court  is  obliged  to  reject  extrinsic  evidence,  however 

strong  it  may  be,  as  to  the  contents  of  the  will 

before  the  attestation,  and  to  look  only  to  the  will 

itself,   and  when  it  finds  a  word  to  be  utterly 

illegible,  to  omit  that  word  as  well  as  the  word   £  lv.^  ^'  ^ 

substituted.    Whether   the   commissioners  would 

have  recommended  that  partial  alterations  should 

have    this    effect,   if  they  had   known  that  the 

Legislature  would  have  rejected  the  other  part  of 

their  recommendation,  it  is  difficult  to  say ;  as  it 

stands,  there  seems  some  inconsistency.   If  an  alter- 

ation  be  made  in  a  single  legacy,  by  striking   it 

through  with  a  pen,  it  is  of  no  effect,  unless  it  be 

attested  by  witnesses,  or,  unless  the  original  word 

be  rendered  utterly  illegible.     If  the  construction 

contended  for  be  correct,  then  the  Legislature  would 

have  said  that  the  whole  will  might  be  revoked  by 

a  mode  more  simple  than  is  required  for  a  small 

part,  that  where  all  the  legacies  were  struck  out 

but  one,  the  whole  must  have  effect ;  whereas,  if 
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1840.       that  one  be  also  struck  out,  then  the  whole  will  is 


Jane  GUu  revoked.  This  never  could  have  been  intended ; 
Srsramt  it  could  not  havc  been  the  intention  of  the  Legisla- 
ta^!^  ture  that  the  striking  the  will  through  with  a  pen 
should  be  a  mode  of  revocation.  **  Cancellation/' 
and  ^^  revocation/'  are  different  termB,  though 
sometimes  confounded,  cancellation  being  an  equi- 
vocal act.  It  appears  to  me,  that  the  Legislature, 
having  advisedly  omitted  cancelling  amongst  the  ^ 
modes  of  revocation,  and  substituted  words  of  mgj^*^ 
equivocal  meaning,  cannot  have  intended  that 
striking  through  with  a  pen  should  have  been  a 
mode  of  revocation ;  and  that,  if  they  did  consider 
cancellation  to  be  9Q^od^  of  revocation,  they  would 
have  taken  care  to^render  their  meaning  clear. 

Being,  therefore,  of  opinion,  that  if  the  facts 
pleaded  in  the  allegation  are  proved,  the  will  is 
entitled  to  probate,  I  admit  the  allegation  to 
proof,.  /3,,/^^;/JL/c//vt^^  iLcf-lcLxv  Hck  Uj^^' 

Henprey  against  Hekfrey. 

On  Petition. 
1840. 


Henry  Henfrey,  formerly  of  Foundling  TerAce, 

—  *     Gray's  Inn  Road,  died  at  Havre  de  Grace  on  the 

haTinfuft  two  27th  of  February,  1839.     He  left  the  two  following 

!SiIJ*t£?«tteT  testamentary  papers,  the  one  dated  the   14th  of 

wSoiTof  SL*^  July,  1838,  the  other  the  26th  of  February,  1839 : 

property, 

although  not 

oxpremy'  revoking  the  former  will,  nor  the  appoiDtment  of  eiocuton  therein,  held  to  have 

revoked  the  former,  and  to  beakmetke  w91  of  the  testator. 
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Ut.  *^  This  is  the  last  will  and  testament  of  me, 
Henry  Henfrey,  of  No.  1,  Foundling  Terrace, 
Gray's  Inn  Road,  Middlesex ;  First :  I  direct  that 
all  my  just  debts  and  funeral  and  testamentary 
expenses  shall  be  paid  and  satisfied.  And  whereas, 
I  am  entitled  under  the  settlement  made  on  my 
marriage  with  my  present  wife,  Marian,  otherwise 
'  Mary  Ann  Henfrey,  and  in  the  events  therein  men- 
tioned, to  the  reversion  of  the  sum  of  two  thousand 
pounds,  to  be  paid  and  invested  under  the  trusts  of 
the  said  settlement.  Now  I  give  and  bequeath 
unto  my  said  wife,  Marian,  otherwise^  Mary  Ann 
Henfrey,  her  executors  and  administrators,  one 
moiety  of  the  said  sum  of  two  thousand  pounds  so 
settled  and  to  be  paid  and  invested  as  aforesaid ; 
And  I  give  and  bequeath  to  my  said  wife  all  my 
plate,  linen,  china,  and  household  effects,  and 
subject  to  the  payment  of  all  my  just  debts  and 
funeral  and  testamentary  expenses ;  I  give  and 
bequeath  all  the  rest  and  residue  of  the  estate  and 
effects  to  which  I  am  or  at  any  time  may  be  en- 
titled, or  which  I  have  or  may  have  power  to 
dispose  of  by  this  my  will,  including  all  my  con- 
tingent interest  under  my  late  Other's  will,  unto 
my  brother  Charles  Henfrey,  his  executors,  admi- 
nistrators and  assigns.  And  I  appoint  my  said 
brother,  Charles  Henfrey,  and  my  brother-in-law, 
Charles  Marston  Stretton,  executors  of  this  my 
will.  And  I  hereby  declare  my  mind  and  will  to 
be  that  the  said  Charles  Henfrey,  and  Charles 
Marston  Stretton,  shall  not  be  answerable  or  ac- 
countable for  any  more  monies  than  they  shall 
actually  receive  under  this  my  will,  nor  for  any 
involuntary  loss  whatsoever.    And  lastly,  I  hereby 


1840. 


JuneGlh. 

HsMrBBT 

aguinat 

HllMfKlY* 
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1840.  revoke  and  make  void  all  my  other  wilk :  in  wit- 
Jane  M.  uoBs  whereof,  I  have^  to  this  my  last  will  and 
HumiBT    testament,  contained  in   one  sheet  of  paper,  set 

HmMr.     ^J  ^^^  ^^^  ^^'  ^^  fourteenth  day  of  July, 
one  thousand  eight  hundred  and  thirty-eight. 

^*  Henry  Henfrbt.    (%.^. 

«  Signed,  sealed,  published  and' 
declared  by  the  above-named 
testator,  as  and  for  his  last  will 
and  testament  in  the  presence  of 
us  who,  at  his  request,  in  his  ; 
presence,  and  in  the  presence  of 
each  other,  have  subscribed  our 
names  as  witnesses  thereto, 

''  Jos?  Elmer, 

"  W«  E.  QUIKTON, 

"  Of  No.  19,  Southamptcm  Buildings,  Chancery 
Lane,  Middlesex.** 


2ttd«  **  I  here  by  Leave  all  I  possess  in  this 
world  to  my  wife,  Mary  Ann  Henfrey,  Contain- 
ing Household  Furniture,  Books,  &c.  I  like* 
wise  wish  to  be  paid  to  Miss  Diana  Maddoz, 
tike  sum  of  five  pbunds,  which  money  was 
boiTOwed  for  my  use,  this  26  day  of 

February,  1839. 

**  Henrt  Henfret* 

^'  Witness,  Thomas  MircHSLt, 
**  Witness,  Elizabeth  Latham." 


On  the  dth  of  November,  1839,  letters  of  admi- 
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nistration   with   the   latter   paper   annexed,  were      1840> 
granted  by  this  Court  to  the  widow,  who  was  now     juoe  6th. 
cited  "to  bring  into  and  leave  in  the  Registry,      n^misr 
the  letters  of  administration  so  granted,  and  shew     g^^^^. 
cause  why  they  should  not  be  revoked  and  de- 
clared null  and  void,  &c.,  and  ^hy  probate  of  the 
two  papers  as  together  containing  the  last  will  and 
testament  of  the  deceased  should  not  be  granted 
to  the  executors  therein  named/' 

A  proctor  having  appeared  for  the  widow,  and 
declared  that  he  opposed  the  first  paper,  the  proctor 
for  Mr.  Charles  JBlenfirey,  (the  party  proceeding) 
was  assigned  to  declare  whether  he  would  propound 
the  same ;  he  then  brought  in  an  act  on  petition, 
in  which  he  alleged  the  due  execution  of  both 
papers  by  the  deceased,  and  *^  referring  to  the  last 
will  and  testament  of  the  said  testator,  as  contained 
in  the  two  testamentary  papers  aforesaid,"  prayed 
the  administration  heretofore  granted  to  be  declared 
null  and  void,  and  that  probate  of  the  two  papers 

might  be  granted  to  the  executors. 

« 

Adda$n8f  in  support  of  that  prayer,  contended 
that  the  deceased,  when  he  executed  the  last  paper, 
did  not  intend  to  revoke  the  former,  which  was  a 
formally  executed  instrument,  referring  to  the  settle- 
ment made  on  the  testator's  marriage,  appointing 
executors,  and  disposing  of  all  the  properly ;  that 
the  latter  paper  was  intended  as  codicillary ;  that 
supposing  the  gift  in  that  instrument  to  the  widow 
conveyed  the  whole  of  the  property,  which  was 
doubtful,  and  ought  to  be  left  to  a  Court  of  Con- 
struction, still  that  the  appointment  of  executors  in 
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1840.      the  will  was  not  revoked ;  and  he  cited  Beard  ▼. 
June6Uu     Beotd  (a). 

HiNFRIT 

H^mT.         Haggard  and  Curteu^  amtrh. 

Sir  Herbert  Jenner. 

This  case  comes  before  the  Court  on  petition,  in 
which  very  little  more  is  stated  than  appears  upon 
the  face  of  the  papers  themselves,  namely,  that  the 
deceased  made  a  will  on  the  14th  of  July,  1838, 
and  afterwards  made  a  will  dispoing  of  all  his  pro- 
perty; now  the  latter  paper,  on  the  face  of  it, 
would  seem  to  revoke  the  former  will.  I  have 
always  understood  that  the  appointment  of  exe- 
cutors was  considered  a  gift  to  them  of  all  the 
tastator's  property ;  here,  by  the  latter  paper,  all 
is  given  to  the  widow,  there  was,  therefore,  no 
necessity  to  appoint  executors.  There  is  no  case 
in  which  it  has  been  held  that  where  there  are  two 
wills,  it  is  absolutely  necessary  that  there  should  be 
a  clause  expressly  revoking  the  appointment  of 
executors,  or  that  two  substantive  "wills  should  be 
admitted  to  probate. 

The  latter  paper,  in  my  view  of  it,  was  executed 
as  a  will  and  not  as  a  codicil,  and  being  so  exe- 
cuted, and  a  perfect  instrument  disposing  of  all 
the  property,  although  there  is  no  express  revoca- 
tion of  the  former  will  or  of  the  appointment  of 
executors,  it  is,  ex  necessitate^  a  revocation  of  the 
former  will. 

At  present  I  overrule  the  petition  and  confirm 

(a)  3  Atk.  71. 
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the  admmifttratioQ  already  granted,  and  direct  it  1840. 

to  be  delivered  out.     If  the  party  wishes  the  ques-  juMStiu 

tion  to  be  brought  before   the  Court  in  a  more  hwtrbt 

formal  shape,  I  shall  be  glad  to  hear  it.  hSIHTv 


ARCHES  COURT  OF  CANTERBURY. 


Hawbs  and  Yicat  against  Pbllatt. 


1839. 


This  was  a  suit  for  subtraction  of  church-rate,  - 
brought  by  ^rtue  of  letters  of  request  from  the    not.  12th.* 
Commissary  of  the  Bishop  of  Winchester,  for  the      1^45. 
parts  of  Surrey  within  that  diocese,  by  the  Church-    j^^^  ^^^^ 
wardens  of  the  parish  of  Christ  Church,  Surrey,  ^^^^^^ 
against  Mr.  Pellatt,  a  parishioner.    The  defendant  church-rate 
appeared  to  the  citation  under  protest,  and  con-  moved  by  leu 
tended  that  he  had  been  wrongfully  cited ;  that  it  ^mlh^^' 
was  contrary  to  the  statute  23  Hen.  8,  c.  9,  that  he  Bkh^tolhe 
should  be  called  upon  to  appear  in  this  Court  by  ^^^^ 
letters  of  request,  and  that  the  reason  stated  for 
granting  the  letters  of  request,  namely,  that  he 
might  have   the   benefit  of  employing  advocates 
and  proctors,  did  not  apply  to  him,  as  he,  being  a 
Dissenter,  did  not  intend  to  employ  advocates  or 
proctors,  who,  being  members  of  the  Established 
Church,  would,  he  conceived,  necessarily  have  a 
bias  against  him,  and  for  whose  assistance,  although 
unsuccessful,  he  would  have  to  pay. 

VOL.  II.  II 
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^889,  AddamSf  contra^  submitted  that  there  could  be 

June  29th.    uo  doubt  that  the  letters  of  request  were  lawfully 
hI^      issued,  and  he  cited  Ex  parte  WxUiams  (a). 

wnd 

ViCAT 

^^^  Sir  Herbert  Jenner. 

The  question  is,  whether  a  suit  for  subtraction  of 
church-rate,  which  is  undoubtedly  of  ecclesiastical 
cognizance,  may  be  brought  here  by  letters  of 
request?  It  is  almost  of  daily  occurrence  that 
questions  of  ecclesiastical  cognizance  are  so  brought, 
and  the  practice  has  been  recognized  by  Courts  of 
Common  Law,  and  I  know  of  no  principle  of  kw 
which  distinguishes  cases  of  church-rate  from 
others. 

With  regard  to  the  reason  set  forth  for  issuing 
the  letters  of  request,  it  is  usual  to  state  that  the 
parties  would  have  the  benefit  of  the  assistance  of 
advocates  and  proctors,  which  they  could  not  have 
in  the  Court  below.     It  may  be  inconvenient  to 
the  defendant  to  be   cited  out  of  his  diocese  or 
peculiar  jurisdiction,  and  if  unsuccessful,  to  pay 
the  costs  of  the  party  taking  out  the  letters  of 
request;  but  it  is  the  plaintiff  who  is  under  the 
necessity  of  resorting  to  legal  advice  and  assistance, 
since  every  act  he  does  must  be  in  accordance  with 
the  rules  of  the  Court ;  if  he  commit  an  error  in 
drawing  up  the  citation  or  libel  he  may  at  once 
fail  in  his  suit;  whereas  the  party  cited  has  less 
need  of  assistance,  and  may  conduct  his  own  de- 
fence if  he  chooses  to  do  so,  without  professional 
advice. 
I  am  clearly  of  opinion  that  the  right  of  the 

(a)  4  Barn,  k  C.  313. 
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party  to  proceed  in  this  Court  is  well  founded ;  this 
has  been  decided  in  the  case  cited  by  Dr.  Addams^ 
in  which  Lord  Chief  Justice  Abbott  said,  **  Taking 
this  offence  to  have  been  created  by  the  5th  and 
6th  of  Edward  6th,  c.  4, 1  should  think  that  the 
authority  thereby  given  to  the  Ordinary  is  to  be 
exercised  in  the  same  manner  as  any  other  au- 
thority given  to  that  officer.  Now  one 'mode  of 
exercising  his  authority  is  by  letters  of  request  to 
the  Archbishop  or  his  substitutes.  But  in  Wen- 
mouth  V.  CoUinSj  Lord  Holt  appears  to  have  been 
of  opinion  that  the  offence  of  brawling  was  not 
created  by  the  statute  which  has  been  referred  to, 
and  I  think  that  his  opinion  was  correct.  If  that 
be  so  all  difficulty  is  removed,  and  there  can  be  no 
doubt  that  the  Court  of  Arches  may  derive  juris- 
diction from  letters  of  request."  It  appears  that  in 
that  case  another  objection  had  been  taken,  namely, 
that  the  letters  of  request  ought  to  have  been  ad- 
dressed to  the  bishop  of  the  diocese  and  not  to  the 
Court  of  Arches  ;  that  the  appeal  should  have  been 
from  the  commissary,  first  to  the  bishop,  and  then 
to  the  Court  of  Arches ;  but  it  was  held  that  an 
appeal  from  the  commissary  to  the  bishop,  whose 
judge  he  was,  would  be  an  appeal  ab  eodem  ad 
eundem^  and  that  the  appeal  was  direct  to  the 
Court  of  Arches.  This  is  a  parallel  case,  and 
there  can  be  no  doubt  of  the  jurisdiction  of  the 
Court  I,  therefore,  overrule  the  protest,  and  with 
costs. 


The  libel  was  afterwards  brought  in  ;  it  was  in 
the  usual  form,  except  that  it  alleged  that  Mr. 
Pellatt  was  assessed  in  the  sum  of  12.  19«*  2d.  as 

ii2 
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1839.      a  rate  upon  236/.,  the  rental  by  composition  of 
June  29th.    premises    partly   occupied    by    himself,    and   the 
^;^„      remainder  let  to  third  parties;  that  he  had  com- 
^•^        pounded  for  these  premises  under  the  authority  of 
winf      the  local  act,  51  Geo.  3,  c.  32,  s.  69,  &c. 
"^"'         Mr.  Pellatt  opposed  the  admission  of  the  libel ; 
he  contended  that  he  had  been  unduly  assessed ; 
that  the  statute  with  reference  to  which  the  assess- 
ment had  been  made,  did  not  apply  to  church- 
rates  ;  and  he  denied  that  he  had  compounded  for 
this  rate,  although  he  had  formerly  entered  into  a 
composition ;  and  he  prayed  the  libel  to  be  rejected. 

Addamsj  for  the  Churchwardens,  admitted  that 
the  statute  did  not  in  terms  apply  to  church-rates, 
but  stated  that  it  had  been  usual  in  the  parish  to 
include  church-rates,  and  that  it  was  for  the  beneBt 
of  landlords  to  do  so ;  that  as  the  defendant  himself 
had  heretofore  compounded,  he  ought  not  to  be  at 
liberty  now  to  resist  the  rate  ;  he  submitted  that  it 
was  not  necessary  to  have  a  fresh  agreement  for 
each  rate. 

1839. 


Sir  Herbert  Jenner. 

°Il_  ■        In    this    case,  the    Court  deferred   giving  its 

rabtractira  of'  opiuiou  uutil  it  had  had  an  opportunity  of  looking 

SlTdefe^d^nt    into  the  act  of  Parliament  referred  to  in  the  libel, 

being  wrongly   ^jjat  act  being:  a  local  act,  and  not  printed  with  the 

usened  for  i  o  '  ^  •  r 

smau  portion    Statutcfl  at  Large,  the  Court  had  no  opportunity  of 

of  the  rate,  as  « 

landlord,  (er-     SCCing. 

iX'^^Lai        The  first  Article  of  the  libel  is  proper  to  be 
KiiiSJled   admitted. 

wfo^!hoU.      "^^^  second  pleads  that  Mr.  Pellatt  was,  at  the 
ing,  that  the     time  of  making  the  rate,  and  before,  the  landlord 

rate  was  not  ^ 

bad  til  Mo, 
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of  certain  houBes^  and  it  referred  to  the  Act  of  1^39, 
Parliament,  61  Geo.  3,  c.  32^  entitled,  '^  An  Act  for  Nov  i2tb 
better  assessing  and  collecting  the  poor  and  other 
rates  in  the  parish  .of  Christchurch,  in  the  county 
of  Surrey,  &c.,"  in  order  to  justify  the  Church- 
wardens in  having  assessed  him,  and  not  the 
occupier  of  certain  premises  included  in  the  rate ; 
and  the  question  is,  whether  Mr.  Pellatt  is  liable 
to  be  rated  as  landlord,  or  whether  the  occupiers 
oughl  to  have  been  rated?  I  have  looked  very 
attentively  at  the  Act  of  Parliament,  and  I  do  not 
find  that  it  applies  in  any  way  to  church-rates,  and 
if  church-rates  were  included  in  the  act,  this  Court 
would  have  no  jurisdiction,  as  a  remedy  is  given 
by  the  Act  by  distress,  and  there  is  no  reservation 
of  the  jurisdiction  of  this  Court.  I  am  of  opinion 
that  the  second  Article  is  such  as  not  to  render 
Mr.  Pellatt  liable  to  pay  the  sum  assessed.  It  is 
said  that  he  had  up  to  this  time  agreed  to  pay 
according  to  the  present  rate,  but  I  am  of  opinion 
that  the  statute  does  not  in  any  way  bind  Mn 
Pellatt  to  be  rated  in  this  manner.  In  the  heading 
of  the  rate  it  appears  that,  except  for  a  small  portion 
of  this  rate,  Mr.  Pellatt  is  liable  to  be  rated  for 
premises  in  his  actual  occupation.  The  Court  is 
not  prepared  to  say  that,  because  an  error  has  been 
made  to  a  small  amount  in  the  sum  assessed,  there- 
fore, the  rate  upon  the  hoe  of  this  libel  is  bad  m 
toto.  I  shall,  therefore,  refer  the  libel  back  for 
reformation,  with  respect  to  the  second  Article. 


The  libel  was  then  reformed,  (a)  and  1/.  9s.  4d. 


(a)  Th«  assessment  charged  in  the  libel  ori^ally  was  for  three 
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1839.  only  claimed  as  a  rate  on  a  rental  of  176/.  6s.  9d.  on 
Not.  12th.     the  premises  in  the  actual  occupation  of  Mr.  Pellatt. 

nl^n      Various  proceedings  were    afterwards  had ;    Mr. 

Vi'^T       Pellatt  gave  in  his  answers,  which  were  objected 

pS^  to  as  insufficienti  and  further  answers  were  directed 
to  be  brought  in.  He  afterwards  gave  in  an  Alle- 
gatiouy  setting  forth  various  grounds  of  opposition 
to  the  rate.9  namely,  that  it  was  not  legally  and  duly 
made ;  that  it  was  excessive  ;  that  it  was  retro- 
spective ;  that  some  of  the  purposes  for  which  it  was 
intended  were  illegal ;  that  in  several  instances  the 
owners  instead  of  the  occupiers  were  assessed  ;  that 
it  was  unequal ;  that  no  demand  had  been  made  of 
him  for  1/.  9s.  Ad.,  the  sum  now  claimed,  but  that 

the  demand  was  for  the  larger  sum. 

Mr.  Pellatt  afterwards   declared  he  no  longer 

opposed  the  rate,  and  prayed  to  be  dismissed. 

Addamst  on  behalf  of  the  Churchwardens, 
prayed  that  Pellatt  might  be  condemned  in  the 
costs. 

hooMS  in  tonemento,  two  glass  houses^  and  two  houses  and  tAnamenti^ 

flt200<. £1     13    4 

A1bo»  six  houses  in  tenements 6  10 


£1    19    3 


'When  refonned^  so  much  of  the  former  assessment  of  which  Mr. 
PeOatt  was  not  the  occupier,  was  deducted  from  the  assessment  of 

£200    0    0 
mr.      33  13    4 


Leaving    £176    6    S 


Being,  at  2d.  in  the  pound,    £19    4 
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Sir  Herbbrt  Jbnnbr.  1 840. 

The  only  question  now  before  the  Court  is^  "JiSnSET 
whether  Mr.  Pellatt  is  to  be  condemned  in  the      ulra 
costs  occasioned  to  the  parties  proceeding  against       vi^t 
him,   he  having  admitted   the   amount   now  de-     ^^. 
manded  of  him  ?    The  general  rule  and  principle  i,^^"T7 
in  such  cases  is,  that  where  Churchwardens  are  mVtnctioii  of 
successful,  they  are  entitled  to  have  their  costs ;  the  churchl 
but  it  is  contended  that  this  case  is  an  exception  to  in  the  fint  ^ 

that  rule,  !?°^  proceed- 

"*•   *  *  ***^*  ed  erroneovsly^ 

There  is  no  ground  for  holding  that  Mr.  Pellatt  Jjj/j^j^^ 
was  not  justified  in  opposing  the  demand  originally  cooiented  to 
made  of  him,  although  the  difference  in  amount  was  not  coo-' 
now  demanded   was  trivial,  there  bemg  a  great  whole  cona. 
principle  involved  in  the  question;  and  had  Mr.  ^^^^^ 
Pellatt  offered  no  further  opposition  when  the  libel 
was  admitted  as  reformed,  the  Court  would  not 
have  condemned  him  in  costs,  as  in  the  Streatham 
case  (a),  and  probably  they  would  not  have  been 
pressed  by  the  Churchwardens.     But  Mr.  Pellatt 
was  not  BO  satisfied,  and  in  his  answers  went  into  a 
great  deal  of  extraneous  matter,  which  the  Court 
was  of  opinion  he  ought  not  to  introduce,  and  the 
answers  were  directed  to  be  amended ;  he  after- 
wards brought  in  an  Allegation,  setting  up  various 
grounds  of  opposition  to  the  rate,  which  Allegation 
was  opposed,  and  directed  by  the  Court  to  be  re- 
formed.     Mr.   Pellatt,    however,   now   withdraws 
that  Allegation,  and  consents  to  pay  the  rate  now 
sued  for.    There  are    some  circumstances  which 
should  induce  the  Court  not  to  condemn  the  party 
in  the  whole  of  the  costs,  for  the  Churchwardens^ 

(a)  Bhmi  and  FkUkr  agiinat  Harw9od,  vol.  I,  p.  648, 
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I840>      at  the  commencement  of  tbe  suit,  were  clearly  in 
ittiie  isth.     error  in  applying  to  church-rates  the  Act  of  Par- 
ill^      liament  regulating  the  poor  and  other  rates  in  the 
VicAT       parish.     I  think  nothing  can  be  imputed  to  Mr. 
pf^ai^.     P^I^^ti^  111  opposing  the  rate,  until  the  libel  was 
reformed,  although  his  resistance  afterwards  was 
not  justifiable ;  under  all  the  circumstances  then, 
I  am  of  opinion  that  I  shall  best  consult  &e  justice 
of  the  case  by  condemning  Mr.  Pellatt  in  die  sum 
of  five  pounds,  nomine  expensarum. 


CONSISTORY  COURT  OF  LONDON. 


White  and  Jackson  against  Bbard. 


Juno  24th« 


1839.  This  was  a  suit  for  subtraction  of  church-rate, 

Jtt*y  27th.     by    the    Churchwardens    of   Coggeshall,   Bssez, 
^IL«  *     against  William  Beard,  a  parishioner.    The  libel 
,  ^^^'      pleaded  the  making  of  the  rate  (of  sixpence  in  the 
J°«»«i2tiL     pound),  in  vestry,  on  the  23rd  of  August,  IS38, 
pursuant  to  due  and  legal  notice ;  the  occupation 
by  Beard  of  a  house  and  premises  of  the  annual 
value  of  7L  7s.  8rf.,  for  or  in  respect  of  which  he 
was  rightly  and  equally  assessed  in  die  siid  rate 
at  the  sum  of  three  shillings  and  nine-pence  half- 
penny ;   that  payment   had  been    frequently  de- 
manded, &c.,  and  refosed,  and  that  defendant  had 
been  summoned  before  the  magistrates,  and  that 
he  denied  the  legality  of  the  rate,  &c. 


n 


r 
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On  behalf  of  the  defendant,  an  Allegation  was 
given  in,  pleading, 

ft 

Itt.  That  the  Chntchwardena  and  paxiahioneni  of  Cogges- 
hal]«  in  the  county  of  Essex,  in  yestry  assembled,  on  the 
28xd  of  August,  1838,  passed  a  resolution  that  a  sate  of 
sixpence  in  the  pound  should  be  made  &r  the  repairs  of  the 
ehuxch,  &c.,  but  that  ao  rate  or  assessment  waa  then  or  at 
any  subsequent  vestiy  made  in  pursnanoe  theceoC  (a) 

2nd.  That  the  words  and  figures  following,  to  wit,  "  An 
assessment  and  rate  thereon,  &c."  (the  heading  of  the  rate), 
appearing  in  the  pretended  rate-book,  were  not  written 
in  the  said  book  or  any  other  book  until  long  subsequent  to 
the  passing  of  the  said  resolution,  nor  until  m  or  about  the 
month  off  December,  1888.  (a) 

3rd.  That  in  NoTcmber,  1838,  Fisher  Unwin^  one  of  die 
parishioners  of  Co|^;eshall,  in  obedience  to  a  aummons  senred 
upon  him,  attended  by  his  solicitor,  before  justices 

of  the  peaee  for  the  county  of  Essex,  when  he  was  required 
to  pay  the  aforesaid  rate,  &e« ;  that  a  certain  book  was  then 
produced,  containing  a  oc^  of  the  said  resolution,  and  the 
names  of  several  of  the  parishioners  and  sums  assessed  against 
them  respectively,  and  a  confirmation  thereof  by  the  arch- 
deacon, but  the  said  book  did  not  contain  any  of  the  words 
recited  in  the  second  Artide ;  that  the  said  justices  heard  the 
complaint  of  the  said  Churchwardens  against  the  said  Fisher 
Unwin  for  the  non-payment  of  the  said  pretended  rate,  and 
also  heard  the  objection  of  the  solicitor  on  behalf  of  the 
said  Fisher  Unwin  that  no  rate  had  in  fact  been  made,  and 
the  said  justices  thereupon  discharged  the  summons  without 
making  any  order  upon  the  said  Fisher  Unwin.  (a) 

4th.  That  the  said  pretended  rate  or  assessment  having 
been  made  by  the  Churchwardens  alone,  under  colour  of  the 
aforesaid  resolution»  but  without  submitdng  the  same  to  the 
parishioners  in  vestry  assembled,  and,  consequently,  without 
opportunity  aflbrded  to  the  said  William  fieard  or  any  other 
off  1^  p8rtshi(mers  to  object  and  to  take  the  opinion  of  the 
paiiahionars  in  veetry  assembled,  on  his  or  their  respective 
assessments,  or  the  general  equicdity  and  fiumess  of  the  said 
pvetended  rate,  the  saiAe  is  invalid  in  law.  j(a) 
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(a)  Rejected  by  the  Court. 
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BBAEi>W 


5th.  That  the  pretended  rate  or  aisetsoieiit  18  not  a  rate 
or  assessment  upon  all  properties  in  the  parish  of  Cogges- 
hall,  or  rateable  to  the  said  parish  of  Coggeshall,  or  upon 
the  inhabitants  of  the  said  parish,  or  rateable  thereto ;  but 
on  the  contrary,  the  same  is  partial  and  unequal,  for  that  the 
occupiers  of  houses  and  lands  and  the  rateable  property  in 
Little  Co^eshall  are  altogether  omitted  in  the  said  pre* 
tended  rate  ;  that  it  appears  from  and  by  the  book  intituled 
the  History  and  Antiquities  of  the  County  of  Essex,  written 
by  Philip  Morant,  M.  A.,  and  to  which  book  full  faith  and 
credit  are  and  ought  to  be  given  in  Courts  of  law  on  matters 
of  public  history  relating  to  the  said  county ;  that  although 
Coggeshall  is  divided  into  two  districts,  Great  and  Littie, 
having  separate  overseers  of  the  poor,  the  same  is  a  distinc- 
tion of  recent  date,  and  doth  not  occur  in  the  royal  charters* 
nor  in  ancient  deeds  and  records ;  and  that  Little  Cogges- 
hall may  be  in  a  different  hundred,  and  within  the  peculiar 
jurisdiction  of  the  Dean  of  Booking,  at  whose  visitation  a 
sidesman  is  annually  admitted,  but  it  now  forms,  and  hath  ever 
since  the  suppression  of  the  Cistertian  Abbey  of  Coggeshall, 
in  the  year  1538,  formed  part  and  parcel  of  the  parish  of 
Coggeshall ;  that  in  the  district  of  Litde  Coggeshall,  there 
were  formerly  a  church  built  by  the  abbot  for  himself  and 
the  monks,  and  another  for  the  inhabitants  of  Littie  Cogges- 
hall ;  but  that  since  the  aforesaid  suppresnon  of  the  abbey, 
sudi  churches  have  not  been  maintained,  no  Churchwardens 
have  been  appointed  for  the  district  of  Little  Coggeshall, 
and  the  inhabitants  of  LitUe  Coggeshall  hold,  possess,  and 
enjoy  pews  and  sittings  in  the  church  locally  situate  in  the 
district  of,  and  which  was  formerly  the  parish  church  of 
Great  Coggeshall  alone;  that  they  attend  there  for  the 
ceremonies  of  baptism,  marriage,  and  burial,  and  they  pay 
small  tithes  and  Easter  offerings  to  the  viear,  who  officiates 
in  the  church  situate  as  aforsaid  in  Great  Coggeshall ;  that 
the  rental  of  the  messuages  or  tenements,  lands  and  jwemises 
and  rateable  property  within  LitUe  Coggeshall  is  of  the 
annual  value  of  3000Z.  or  thereabouts,  and  that  by  the 
omission  to  rate  or  assess  the  rateable  property  and  inhabit- 
ants of  Jittie  Coggeshall,  the  properties  and  inhabitants 
rated  and  assessed  in  the  said  pretended  rate  are  chaigi»able 
with  the  payment  of  sums  of  larger  amount  than  they  would 
be  liable  to  pay  under  a  rate  duly  made. 
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6th.  The  sixth  pleaded  that  irrespectiye  of  the  omisgioii        1889. 
of  the  inhabitants  of  little  Coggeshall,  the  rate  was  partial      juna  27th 

and  unequal,  divers  persons  being  omitted  to  be  rated  in         

respect  of  their  properties  within  Great  Coggeshall,  &c.  ^^ 

7th.  The  seventh  annexed  a  list  of  several  persons  and        Jacuon 
properties  omitted.  S!!uli» 

8th,  That  fieard  was  summoned  to  appear  before  W.  H. 
Pattisson,  and  other  her  Majesty's  justices  of  the  peace  for 
the  county  of  Essex,  on  the  12th  of  March  last,  and  in 
obedience  thereto,  appeared  before  them;  that  previously 
to  such  time,  only  one  demand  had  been  made  of  him  by  the 
said  White  and  Jackson  for  payment ;  that  the  demand  was 
so  made  of  him  in  or  about  October, '1888,  and  before  the 
words  pleaded  in  the  second  Article,  (the  heading  of  the 
rate)  had  been  inserted  in  the  said  book,  and,  consequently* 
before  the  rate  had  been  made,  and  that  no  demand  having 
been  made  of  the  said  Beard  for  payment  of  the  very  rate 
in  respect  of  which  he  was  so  summoned  as  aforesaid,  the 
proceedings  before  the  said  justices  were  mere  nullities,  and 
cannot  found  the  jurisdiction  of  this  Court  to  entertain  the 
present  suit  for  enforcing  payment  of  a  diurch-rate  not  ex- 
ceeding ten  pounds  from  the  party  proceeded  against. 

This  Allegation  was  opposed. 

Addams  and  Haggard^  for  the  Churchwardens. 
It  is  not  denied  that  a  vestry  was  held  on  the  2  Ist 
August,  1838,  and  that  the  vestry  voted  a  rate; 
there  was  no ,  necessity  for  a  further  vestry  to  be 
called  to  make  a  rate.  As  to  the  heading  of  the 
rate  not  being  inserted  till  December,  as  it  is  not 
denied  that  the  rate  was  made,  and  for  the  repair 
of  the  Church,  this  is  no  objection  to  the  rate;  it 
does  not  signify  if  the  rate  was  headed  at  one  time 
or  at  another,  or  if  there  was  no  heading  at  all. 
The  resolution  of  the  vestry,  that  there  shall  be  a 

(a)  Tbe  Court  dii^cted  the  fifth  Article  to  be  reformed,  admitted  the 
sixth  and  seventh^  and  rejected  tiie  ^htkt  see  posi^  p.  489. 
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1839.      rate,  is  sufficient ;  the  drawing  it  out  is  a  matter 

Jiiiie27tk    of  subsequent  detail.    The  fifth  Article  pleads  that 

^j^l^      the  rate  is  unequal,  inasmuch  as  the  inhabitants 

jA^mir      ^^  Little  Co^eshall  are  omitted,  and  that  it  appears 

H«»u(      from   Morant's  History  of  the  County  of  Essex, 

'^  to  which  full  fSetith  and  credit  ought  to  be  given 

by  Ck>urts  of  law/'  that  Great  and  Little  Coggeshall 

form  one  parish.     It  would,  however,  appear  from 

Morant's  book,  that  they  are  separate  parishes; 

but  if  the  other  party  chooses  to  aver  the  contrary, 

the  plea  must  be  altered.    This  species  of  proof  is 

not  legal  evidence,  (a)    That  part  of  the  Allegation 

which  pleads  that  certain  persons  were  omitted  in 

the  rate,  is  the  only  part  of  it  which  is  admissible. 

The  Queen*s  Advocate  and  Harding^  in  support 
of  the  Allegation.  One  question  is,  whether  a 
resolution  of  the  vestry,  followed  up  by  the  Church- 
wardens, will  suffice  to  make  a  rate  valid  ;  whether 
the  rate  should  not  be  made  in  vestry  ?  According 
to  Degge,  {b)  the  parishioners  are  not  only  to 
resohe  but  to  make  the  rate.  Bum  says  the  same 
thing,  (c)  The  practice  in  all  parishes  is  in  con- 
formity  with  the  law  as  laid  down  by  Degge  and 
Bum.  Then  as  to  the  heading  of  the  rate  ;  it  was 
not  made  till  December,  1838,  though  the  meeting 
was  in  August,  and  then  by  the  Churchwardens 
alone.  The  summons  before  the  magistrates  was  a 
mere  nullity,  for  there  had  been  no  demand  after 
the  rate  was  made,  and,  therefore,  this  Court  has 

(a)  PhiUipps,  605—6. 

(b)  Pbnons's  GoimMUor,  part  1»  e.  13,  p.  S03,  editioii  1830. 

(9)  £ccL  Law.  toL  1.  tit  "  Ckmrnk,"  p.  S^S.  dtiog  Gibfl.  106»  tnd 
i  Bac.  Abr.  3^3. 
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BO  jurisdiction,  the  amount  sued  for  being  under  ^88R 

10/.     With  respect  to  Morant's  History,  it  is  sub-  J«n«  27th. 

mitted  that  such  works  are  admissible  as  evidence  wli^ 

for  particular  purposes.    Morant's   book,  we  are  jacuoit 

informed,  has  been  admitted  at  the  Assizes,  (fifteen  bJu!u^ 
or  sixteen  years  ago)  as  evidence  to  prove  who  was 
liable  for  the  repair  of  a  bridge. 

Judgment. 
Dr.  Lushington. 

The  All^;ation  now  given  in  begins  by  stating  The  p^jthApn- 
that,  although  the  vestry  passed  a  resolution  that  a  anembied 
rate  should  be  made,  none  was  made  then,  or  at  any  a  nw^oEon 
subsequent  vestry,  in  pursuance  thereof.     I  must  ^ouidb«mid«. 
assume,  therefore,  that  nothing  was  done  by  the  ^^1^^^^ 
vestry,    except  passing  a  resolution   that  a  rate  ^^^^^ 
should  be  made,  and  that  the  rate  was  made  at  a  drawn  op  nb. 
subsequent  period  by  the  Churchwardens  them-  ZS^Cbmb!^ 
selves ;  and  I  am  at  present  to  consider  (it  being  Zfiu?  w^ 
of  importance  to  give  my  opinion  on  the  questions  ^^  '^^ 
of  law),  whether  this  objection  will  invalidate  the 
rate. 

That  every  church-rate  ought,  in  the  first  instance 
to  be  made  by  the  whole  parish,  and  not  by  the 
Churchwardens,  it  would  be  difficult  to  deny.  But 
I  am  not  aware  of  any  authority  which  says  that, 
supposing  a  parish  should  pass  a  resolution  to 
assess  itself  in  a  certain  sum,  a  rate  made  after- 
wards by  the  Churchwardens,  in  pursuance  of  such 
resolution,  would  be  invalid,  because  it  was  not 
submitted  to  the  vestry,  and  approved.  I  believe 
there  is  no  authority  for  such  a  position,  and  1 
believe  that  the  practice  is  to  pass  a  resolution,  and 
for  the  Churchwardens  to  make  a  rate  in  pursuance 
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mnd 
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A  church-rate 
being  paned  bv 
a  reiolution  of 
the  vestry,  it  is 
no  objection  to 
such  rate,  that 
the  heading 
was  subse- 
quently inser- 
ted. 


cyf  that  resolution.  I  cannot  say  that  the  irregu* 
larity,  if  it  be  one,  is  to  vitiate  the  rate  altogether ; 
I  am  not  prepared  to  go  to  that  extent,  or  to  say 
that  the  Churchwardens^  if  there  has  been  a  resolu- 
tion of  the  vestry,  are  precluded  from  collecting  a 
just  and  equal  rate  pursuant  thereto;  for  if  they 
take  upon  diemselves  to  collect  a  rate  after  a  reso- 
lution passed  by  the  vestry,  without  consulting  the 
vestry,  and  it  should  turn  out  that  it  was  not  an 
equal  rate,  through  the  omission  of  persons  liable  to 
be  rated,  or  by  assessing  one  set  of  parishioners  and 
not  another,  the  rate  would  be  open  to  any  objection 
on  the  ground  of  inequality,  and  they  could  not 
recover  it  against  any  parishioner.  No  injustice 
could  be  done,  since  any  parishioner,  proving  the 
bctf  would  be  relieved  from  the  rate.  If  I  were  to 
hold  this  to  be  an  objection,  I  should  invalidate  a 
great  many  rates  in  the  kingdom.  I  think,  there- 
fore, that  the  objection  in  the  first  Article  cannot 
stand. 

With  regard  to  the  next  objection,  as  to  the 
heading  of  the  rate,  I  think  it  of  no  importance  in 
respect  to  the  validity  of  the  rate,  as  the  foundation 
of  the  rate  was  the  resolution  of  the  vestry,  and  if 
the  rate  is  in  other  respects  fair  and  equal,  it  is  un- 
important whether  the  heading  was  inserted  at  the 
time  it  was  confirmed  or  afterwards ;  for  the  head- 
ing is  not  of  the  essence  of  the  rate ;  it  is  a  mere 
form,  so  that  this  objection  cannot  avail. 

With  reference  to  the  third  Article,  the  objection 
could  not  stand  for  another  reason.  It  is  merely 
to  show  that  the  heading  was  not  added  till 
December,  1838,  and  for  that  purpose;  if  I  had 
been  of  opinion  that  the  objection  in  the  second 
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Article  was  available.    I  might  have  allowed  so      1889* 
much  to  stand,  but  Dot  the  latter  part,  "  that  the    Jum  27tii. 
justices  heard  the  complaint  of  the  Churchwardens       wli^ 
against  F.  U.,  for  the  non-payment  of  the  pretended      ja^m 
rate,  and  also  heard  the  objection  of  the  solicitor  on      |g^ 
behalf  of  F.  U. ;  that  no  rate  or  assessment  had  in 
fact  been  made,  and  the  justices  thereupon   dis- 
charged the  summons,  without  making  any  order :'' 
for  nothing  the  justices  may  have  said  or  done  could 
have  any  effect  on  my  mind. 

The  fourth  Article  recapitulates  the  objections 
contained  in  the  preceding  Articles,  and  I  am  of 
opinion  that,  if  every  word  was  true,  it  would  not 
invalidate  the  rate. 

The  fifth  Article  contains  an  objection  of  a  per-  Q^w,  wbe- 
fectly  different  kind ;  the  substance  of  it  is,  that  History  of 
Great  and  Little  Coggeshall  are  so  far  united  in  sbieevideo^ 
law,  that  the  inhabitants  of  Little  Coggeshall  ought  Gmt^^ildLit. 
to  be  rated  for  the  repairs  of  the  church,  and  that  ^  oj^^^} 
they  are  not  so  rated.     It  is  undoubtedly,  compe-  ^  "77  ^f 
tent  to  the  party  to  put  this  in   plea ;  for  if  a  pleading  luch 
number  of  persons,  who  ought   to  be  rated,  be 
omitted  in  the  rate,  the  rate  is  unequal,  and  there- 
fore invalid  ;  so  that  the  substance  of  the  Article  is 
not  objectionable ;  but  there  is  the  greatest  possible 
objection  to  the  manner  in  which  it  is  pleaded.    The 
proper  form  is  to  plead  that  the  inhabitants    of 
Little  Coggeshall  have  not   been  assessed  to  the 
rate,  and  to  allege  the  reason  why  they  ought  to  be 
rated  to  the  parish  church  of  Coggeshall.    And 
with  respect  to  the  admission  of  Morant's  History 
of  Essex,  I  shall  allow  the  party  to  plead  whatever 
he  thinks  proper  from  this  history ;  but  I  give  no 
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1889,      opinion  as  to  its  admissibility  as  evidence,  which 

jttiM37th.     can  only  be  determined  when  I  shall  have  the 

Wnm      whole  question  before  me,  and  can  see  what  parti- 

Jacuoit     cular  facts  this   history  is  intended  to  support. 

e£1^      County  histories  may  be  evidence  of  some  facts  and 

not  of  others :  so  I  reserve  this  question  till  the 

hearing  of  the  cause,  as  it  would  be  premature  for 

me  now  to  admit  or  refuse  lliis  evidence. 

The  sixth  and  seventh  Articles  are,  no  doubt, 
admissible,  for  the  objection  goes  directly  to  in* 
validate  the  rate,  by  alleging  that  it  is  partial  and 
unequal,  '*  for  that  divers  persons,  who  by  law 
ought  to  have  been  rated  and  assessed,  in  respect 
of  their  properties  within  Great  Coggeshall,  are 
not  rated." 
If  a  church-         I  do  not  think  the  objection  intended   to  be 
be  diaimted  in '  raised  in  the  eighth  Article  can  by  possibility  avail. 
dcli^^^Tit    '^he  objection,  as  I  understand  it,  is  this  :  diat  the 
to^iStS?^  party  was    summoned  and  appeared   before  the 
^P^"'*^    magistrates  in  March,  1839,  but  that,  in  fact,  the 
moned  before    summous  was  received    before    the    rate   legally 
existed,  and,  therefore,  there  was  no  proper  pro- 
ceeding before  the  magistrates;  consequently, this 
Court   has  no  jurisdiction,  because   a   summons 
precedent  is  requisite  to  found  the  jurisdiction  of 
the  Court.     But  this  objection  is  not  founded  in 
law,  because  these  Courts  have  original  jurisdic- 
tion in  matters  of  church-rate,  of  which  they  could 
have  taken  cognizance  anterior  to  the  53*Geo.  3» 
c.  127,  which  limited  the  jurisdiction  of  these 
Courts  in  one  respect  only,  that  is,  in  cases  where 
the  amount  sought  to  be  recovered  does  not  exceed 
10/.,  and  where  the  validity  of  the  rate  is  not  in 
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question.    This  very  point  has  been  decided  in  the       1839. 
case  of  Ricketts  v .  Bodenhamj  (a)  so  that  if  you     JuD«27tii. 
sue  a  party  in  the  Ecclesiastical  Court,  and  he       \^tk 
denies  the  vah'dity  qf  the  rate,  the  jurisdiction  is      j^^foN 
founded ;  but  if  you  sue  for   10/.,  and  the  party       ^'"*~^ 
admits  the  validity  of  the  rate,  these  Courts  have 
no  jurisdiction,  "unless  the  plaintiff  has  resorted  to 
the  summary  jurisdiction  of  the  magistrates.     But 
here,  assuming  all   the  facts  to  be  as  they  stand 
in  the  Allegation,  the  validity  of  the  rate  is  denied, 
and  consequently  the  jurisdiction  of  the  Court  is 
founded.     So  that  this  Article  must  be  rejected. 

I,  therefore,  reject  the  first  four  Articles,  direct 
the  fifth  to  be  reformed,  admit  the  sixth  and 
seventh,  and  reject  the  eighth. 

The  fifth  Article  having  been  reformed,  (being  ' 

divided  into  two)  was  objected  to  in  its  reformed     NoT.eih. 
state.    It  now  stood  as  follows : — 

5tli.  That  the  preteoded  rate,  &c.,  is  not  a  rate  or  assess- 
ment  upon  all  properties  in  the  parish  of  Coggeshall,  or 
rateable  to  the  said  parish  of  Coggeshall,  or  upon  all  the 
inhabitants,  &c. ;  but  on  the  contrary,  the  same  is  partial 
and  unequal,  for  that  the  occupiers  of  houses  and  land  in 
Little  Coggeshall  are  altogether  omitted.  That  Little  Cog- 
geshall is  appendant  \o  the  parish  of  Grreat  Coggeshall,  and 
the  property  within  the  same  is  subject  to  and  ought  to  be 
rated  and  assessed  to  the  church-rate.  That  the  inhabitants 
of  Little  Coggeshall  have  not  any  church  to  uphold  or 
maintain,  save  only  the  parish  church  situate  in  Ghreat 
Coggeshall,  to  which  church  the  inhabitants  of  Little  Cog- 
geshall resort  for  divine  service;  that  they  have,  possess, 
and  enjoy  many  of  the  principal  pews  and  sittings  in  the 
said  church,  and  claim  and  enjoy  all  the  privileges  and  im- 

\         (a)  4  Ad.  &  Ell.  433, 
VOL.   II.  K  K 
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and 
Jackson 
agaifut 

BlARD. 


munities  to  which  the  parishioners  are  entitled,  as  connected 
with  the  sacramental  offices  and  ceremonies  of  the  church  for 
haptism,  marriage,  and  hurial;  that  there  are  two  distinct 
tables  of  fees  for  the  interment  of  the  dead  within  the  said 
parish,  viz.,  one  for  those  who  are  parishioners,  and  one  for 
non -parishioners,  and  the  inhabitants  of  Little  Coggeshall 
at  all  times  claim  the  right  to  the  interment  of  their  dead  as 
parishioners,  and  pay  only  those  fees  to,  which  parishioners 
are  liable.  That  they  also  pay  small  tithes,  or  a  modus  in 
lieu  thereof,  and  Easter  offerings  to  the  vicar  officiating  in 
the  church  of  Great  Coggeshall.  That  by  such  omission  to 
rate  or  assess  the  rateable  property  and  inhabitants  of  Little' 
Coggeshall,  the  proprietors  and  inhabitants  rated  and  assessed 
in  the  said  pretended  rate  are  chargeahle  with  the  payment  of 
sums  of  much  larger  amount  than  they  would  be  liable  to 
pay  under  a  rate  duly  made,  for  that  the  rental  of  the  mes- 
suages or  tenements,  land  and  premises  and  rateable  property 
within  Little  Coggeshall  is  of  the  annual  value  of  2042^.  or 
thereabouts,  and  the  rental  of  the  messuages,  &c.  in  Great 
Coggeshall  is  of  the  annual  value  of  86221.  or  thereabouts. 

5th  a.  In  part  supply  of  proof  of  the  premises  in  the 
preceding  Article  mentioned,  the  party  proponent  craved 
leave  to  refer  to  Morant's  History  of  Essex,  to  be  produced 
at  the  hearing  of  this  cause  ;  and  the  party  proponent  doth 
allege  and  propound  the  same  to  be  a  true  and  authentic 
history  to  which  good  fidth  and  credit  have  been  given  in 
courts  of  law,  &c. 


Addams  and  Haggard  objected  that  the  Article 
in  ifi  present  state  did  not  aver  that  Great  and 
Little  Coggeshall  are  one  parish. 


The  Q^eenLS  Advocate  and  Nicholl^  contra.  We 
aver  that  Little  Coggeshall  is  appendant  to  Great 
Coggeshall,  which  means,  that  it  is  '  ^  part  and 
parcel"  of  it ;  that  there  is  no  charch  to  maintain 
but  that  of  Great  Coggeshall ;  that  the  parishioners 
of  Little  Cc^eshall  resort  thereto  for  all  the  ser- 
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two  tables  of  fees  in  the  parish,  one  for  parishioners  Nov.  8th* 

and  one  for  non-parishioners,  and  the  inhabitants  White 

of  Little  Cpggeshall  claim  to  pay  the  lowest  rate,  ucuon 

and  it  appears  that  they  contribute  to  the  payment  '^^L 
of  the  clergyman  in  tithes   (or  a   modus)  and 
Easter  offerings. 

Judgment. 
Dr.  Lushinoton. 
Many  facts  are  pleaded  in  these  Articles  which, 
if  true,  would  go  a  considerable  way  towards 
shewing  that  Great  and  Little  Coggeshall  are  one 
parish ;  it  is  not  merely  averred  that  the  inhabit- 
ants of  the  latter  occupy  pews  and  sittings  in  the 
church,  but  that  they  pay  small  tithes  (or  a  modus), 
to  the  vicar,  and  Easter  offerings.  The  objection 
I  entertained  to  the  Article  before,  was,  that  I 
thought  Morant's  History  was  too  much  mixed  up 
in  it  to  enable  me  to  see  whether  it  was  evidence 
or  not.  As  the  Article  now  stands,  I  do  not  think 
it  open  to  objection.  But  there  is  another  point, 
suggested  by  Dr.  NichoU,  on  which  I  am  not  in  a 
condition  to  give  any  opinion ;  namely,  that,  in 
ancient  times,  prior  to  Henry  the  Eighth,  these 
may  have  been  separate  parishes,  though  afterwards 
united  t(^ether ;  and  a  question  would  then  arise, 
whether  the  church  of  Little  Coggeshall  having 
been  demolished,  the  parishioners  are  to  be  rated 
to  Great  Go^eshall.  This  <]aestion  was  not  raised 
in  the  former  discussion,  and  it  would  be  improper 
in  me  to  give  any  opinion  as  to  the  effect  of  an 
ancient  union  of  that  kind.  As  the  fifth  Article 
now  stands,  it  pleads  a  plain  and  simple  fact,  that 
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part  of  the  parish  is  omitted  in  the  rate  which 
ought  to  be  assessed,  and  I  am  bound  to  admit  it. 

With  r^pect  to  Article  6  a,  pleading  Morant's 
History  of  Essex,  according  to  my  apprehension, 
I  should  have  thought  that  a  county  history  of 
this  description  is  not  evidence  to  prove  any  one 
particular  fact,  such  as  to  shew  that  a  particular 
parish  paid  such  tithes,  or  a  modus  in  lieu,  or  that 
a  parish  paid  Easter  offerings  to  the  vicar ;  so  far 
as  regards  these  facts,  a  county  history  would  not 
be  admissible  evidence.  But  in  respect  to  a  matter 
concerning  the  whole  public,  as,  for  example,  at 
what  time  or  place  a  particular  battle  was  fought, 
I  always  thought  a  county  history  was  admissible. 
But  Dr.  Nicholl  has  cited  the  authority  of  Mr. 
Baron  Alderson,  who  admitted  a  county  history 
as  evidence  of  a  particular  fact,  relating  to  the 
boundaries  of  a  parish.  The  case  occurred  at  Nisi 
Prius,  and  the  writer  of  the  book  had  no  interest 
in  extending  the,  boundaries  of  the  parish.  The 
course  I  am  disposed  to  take  is,  to  let  the  Article 
stand,  but  to  reserve  my  opinion  till  the  hearing 
of  the  cause,  whether  any  part  of  the  history  can 
be  received  as  to  any  particular  fact. 

The  last  point  is  as  to  the  omissions  in  the  rate, 
which  are  said  to  amount  to  290/.  per  annum  on 
a  rental  of  86*20/.,  and  it  has  been  said  that  this  is 
so  immaterial  an  amount,  that  the  Court  would 
not  quash  the  rate  on  that  ground.  I  avail  myself 
of ,  the  opportunity  of  stating  what  my  opinion  is 
with  regard  to  this  point. 

I  conceive  that  if  there  be  omissions  in  a  rate^ 
which  seriously  and  materially  affect  the  interests 
of  the  parish  at  large,  by  a  part  of  the  parishioners 
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being  exempted  from  a  rate  which  they  were  liable  1889. 
by  law  to  pay,  which  is  an  injury  to  the  rest,  the  '  Nov.  sth. 
Court  is  bound  to  remedy  the  wrong  in  the  only  whitk 
way  in  which  a  remedy  can  be  afforded,  namely,  jacuon 
if  a  suit  is  instituted,  the  Court  will  refuse  to  b^"^. 
enforce  the  rate*  But  the  question  is  one  of 
degree. 

With  regard  to  paupers,  if  such  be  omitted,  the 
Court  will  not  consider  that  the  omission  in- 
validates the  rate.  But  is  the  Court  to  quash  a 
rate,  or  refuse  to  enforce  a  rate,  because  there 
might  be  omissions  amounting  to  5/.,  or  6/.  or  7/. 
a-year  ?  This  Court  never  laid  down  such  a  rule, 
and  never  will.  There  could  not  be  a  greater 
absurdity,  there  could  not  be  a  greater  injustice 
to  the  people  of  this  country,  than  to  quash  a  rate, 
because  in  a  rental  of  8000/.,  or  9000/.,  or  10,000/., 
there  were  omissions  of  such  trivial  amount.  It 
would  be  acting  in  defiance  of  the  common  law 
maxim,  de  minimis  nan  curat  lex^  and  it  would  be 
a  doctrine  which  I  never  held,  and  never  shall 
hold  till  compelled  by  a  superior  Court.  In  this 
case,  is  290/.  per  annum  a  considerable  amount  or 
not  ?  I  say  it  is ;  it  makes  a  difference  of  one- 
twelfth  (a)  to  every  man  in  the  parish.  I  am, 
therefore,  of  opinion  that  it  would  be  a  material 
omission. 


In  Trinity  Term,  the  cause  came  on  for  heariqg, 
on  the  evidence  of  two  witnesses,  and  the  answers 

(a)  f.  e.,  A  rate  of  Sid.  upon  8910/.  (8620+290=8910) 
would  produce  nearly  as  much  as  a  rate  of  6J.  upon  8620/ ; 
difference  ii.= one-twelfth  of  the  rate.  But  the  proportion  of 
290  to  the  whole  rental  is  only  about  one*  thirtieth. 


1840. 


Jane  12th. 
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1840.      of  the    Churchwardens,    the    defendant    haTing 
June  ntJtL    abandoned  the  fifth  Article,  as  to  the  omission  of 
w^B      the  inhabitants  of  Little  CoggeshalL 

and 
Jackmv 

fi^RA  ^<2c2afn5  and  Haggard^  for  the  Churchwardens. 

The  objection  to  the  rate  is  now  confined  to  the 
alleged  inequality  by  reason  of  the  omission  of 
certain  persons  (named  in  a  list),  in  Great  Cogges- 
hally  who  are  liable  to  be  rated.  The  annual 
amount  of  rateable  property  in  the  parish  is  8622/., 
and  the  amount  of  the  property  omitted,  as  ap- 
pears from  the  answers  of  the  Churchwardens,  is 
65/.  11^.  6d.j  belonging  to  fifty  or  sixty  persons, 
which  will  not  make  one  halfpenny  difference  to 
Mr.  Beard.  It  has  been  stated  by  Sir  John 
NichoU,  (a)  with  reference  to  church-rates,  that 
a  person  intending  to  object  to  the  assessment 
ought  to  attend  in  the  vestry  and  state  his  ob- 
jections in  the  first  instance.  Mr.  Beard  is  a 
vestryman,  and  the  rate  was  avowedly  made  on 
the  assessment  for  the  poor.  No  objection  was 
alleged  against  the  rate,  but  an  adjournment  for  six 
months  was  moved,  but  negatived,  and  a  rate  was 
carried.  Assuming  the  poor  rate  as  the  ground  of 
valuation,  has  been  sanctioned  by  the  EScclesiastical 
Court.  [Dr.  Luihingtan.  I  do  not  say  that  it 
may  not  be  convenient  to  do  so;  but  I  am  not 
aware  that  any  judge  of  this  Court  has  said  so, 
ex{;ept  myself.  I  am  of  opinion  that,  if  the  poor 
rate  contain  all  the  property  rateable  to  the  church- 
rate,  there  is  no  reason  why  it  should  not  be  used.] 
Amongst  the  items  said   to  be  rateable  are  the 

(a)  Lee  aid  Parker  v.  Chakra/i,  3  Phill.  647. 
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poor-bouse»  which  is  used  for  the  meeting  of  the 
guardians,  40^  rent  being  pedd  for  the  use  of  it ; 
and  the  parochial  school. 

The  Qtteen's  Advocate  and  Nichollj  for  the  de- 
fendant The  real  question  is,  whether  there  be 
sufficient  omissa  to  invalidate  the  rate.  Of  the 
three  kinds,  one  is,  property  omitted  without  any 
reason  at  all ;  the  second,  property  for  which  the 
landlords  have  been  rated  instead  of  the  occupiers; 
the  third  class  consists  of  omissions  of  persons 
deemed  paupers.  The  amount  of  the  first  kind  of 
omissa  they  make  66/. ;  we  make  it  152/. ;  they 
estimate  the  value  of  the  property  much  too  low. 
The  property  rated  to  the  landlords  amounts  to 
133/.  The  omissions  in  the  third  class  amount 
only  to  16Z.    The  total  sum  is,  therefore,  301/. 

Judgment. 

Da.  LUSHINOTON. 

I  have  taken  time  for  the  consideration  of  this 
case,  from  an  anxiety  to  support  the  judgment  I 
am  about  to  pronounce,  as  far  as  possible  by  refer- 
ence to  past  authorities.  I  confess,  however,  that 
the  delay  arose  rather  from  this  anxiety,  than  from 
any  great  expectation  that  by  such  examination  as 
I  could  make,  any  impprtant  light  would  be  thrown 
on  the  subject.  It  is  a  great  misfortune,  with  re- 
ference to  these  questions  of  church-rate— -church- 
rate  depending  on  immemorial  usage,  and  not 
being  governed  by  act  of  Parliament, — ^that  the 
law  is  not  laid  down  either  by  elementary  writers, 
or  by  the  decisions  of  Courts,  with  such  precision 
as  to  afford  any  definite  principles  to  guide  my  de- 
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u  not  invalid 
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terminatioD  in  this  case.  Church-rate  not  being 
so  important  in  point  of  amount  as  poor-rate,  it 
has  neither  attracted  the  same  attention,  nor  re- 
ceived the  same  consideration  as  its  sister  branch 
of  taxation.  One  consequence  of  this  is,  that  this 
Court  has  no  power  whatever  to  amend  a  church- 
rate  ;  and  it  is  placed  in  this  situation,  that  where  a 
suit  is  brought  against  an  individual  who  resists 
the  payment  of  church-rate,  it  must  either  pro- 
nounce the  rate  altogether  null  and  void,  and  re- 
lieve him  from  the  payment  of  the  rate  altogether, 
or  it  must,  on  the  other  hand,  pronounce  for 
the  vab'dity  of  the  rate. 

Now,  looking  at  the  authorities  on  this  question, 
it  appears,  in  a  previous  case,  to  have  been  deter- 
mined that  the  Ecclesiastical  Court  has  not  juris- 
diction in  any  original  proceeding  by  a  rate-payer 
to  set  aside  a  rate  on  the  ground  of  inequality  in 
the  assessment ;  for  the  remedy  of  the  party  un- 
equally assessed,  is  to  enter  a  caveat  against  the 
confirmation,  or  to  refuse  payment  of  the  rate. 
This  is  the  doctrine  laid  down  in  the  case  of 
Watney  v,  Lambert  and  Simpson^  (a)  by  Sir  John 
Nicholl,  and  the  necessary  inference  from  this  doc- 
trine is,  that  it  is  out  of  the  power  of  any  pa- 
rishioner to  bring  a  rate  under  the  consideration  of 
this  Court,  on  the  ground  of  erroneous  confirmation, 
and,  consequently,  the  party  has  no  remedy  except 
by  resistance  to  the  rate  ;  because,  in  an  objection 
to  the  confirmation  of  a  rate,  I  cannot  administer 
any  remedy,  since  it  has  been  decided,  by  the 
same  authority,  that  a  rate  may  be  sued  for  and 


(a)  4  Hagg.  £.  R.  84. 
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enforced  notwithstanding  no  confirmation  has  taken 
place,  (a) 

The  present  rate  in  point  of  amount  is  most 
trifling;,  the  whole  sum  sued  for  in  the  libel  is 
ds.  9id.  It  is  quite  clear  that,  so  far  as  regards 
the  pecuniary  interests  at  stake,  it  never  could  be 
worth  the  while  of  any  individual  to  resist  the 
present  rate ;  since,  if  he  succeeded,  and  received 
the  costs  decreed  by  the  Court,  the  trouble  and  ex- 
pense must  be  infinitely  greater  than  any  compen* 
sation  of  this  kind  which  could  be  awarded  by  the 
Court. 

Regretting  as  I  do  that  so  long  a  litigation  should 
have  taken  place  on  account  of  a  sum  so  very  small 
in  amount,  I  cannot  consider  myself  entitled  in 
justice  to  say,  that  however  small  the  amount  of 
the  rate  may  be,  a  party  has  not  a  right,  if  he  con- 
siders that  he  has  a  legal  ground  of  objection,  to 
bring  forward  a  legal  defence  in  this  Court,  and 
there  may  be  reasons  for  resisting  the  payment  of 
the  rate,  however  small  the  amount ;  because  it 
may  be,  that,  by  acquiescing  in  the  payment  of  a 
small  rate,  made  upon  an  erroneous  principle,  a 
rate  of  greater  amount  might  be  imposed  on  the 
parish,  and  the  individual  so  acquiescing,  might 
be  prejudiced  thereby  ;  because  it  has  been  stated 
by  Sir  John  NichoU,  that  the  acquiescence  of  a 
parishioner  in  any  particular  mode  of  rating,  is  to 
be  taken  as  a  prirndfcLcie  proof  of  the  equality,  and 
justness,  and  fairness  of  the  rate,  {b) 

I  have  stated  the  difficulty  which  judges  expe- 
rience in  these  questions,  from  the  absence  of  any 

(a)  Knight  and  Littlejohns  v.  Gloyne,  3  Add.  53. 
(()  Lambert  and  Simpson  v.  fVeall,  4  Hagg.  103. 
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distinct  authorities  with  regard  to  church-rates, 
and  I  must  say  that  the  examination  of  all  that 
has  taken  place  heretofore,  only  augments  my 
difficulty  :  because  if  I  am  to  look  to  any«  I  must 
look  to  all.  From  Archdeacon  Prideaux,  I  find 
that  the  ancient  custom  of  rating  was  totally  differ- 
ent from  that  of  the  present  day,  for  the  ancient 
custom  was  to  assess  the  landlords  of  estates  for 
their  land  or  stock  in  the  parish,  one  or  the  other, 
but  not  the  whole ;  but  the  present  and  the  proper 
mode  is  to  assess  every  parishioner,  according  to 
the  value  of  the  lands  and  tenements  which  he  oc- 
cupies in  the  parish,  without  other  distinction. 

When  I  look  to  the  provisions  of  the  statute — 
the  only  statute  which  in  the  slightest  degree  ap- 
plies to  church-rate,  is  the  63  Geo.  3,  c.  127, — 
that  statute  applies  merely  to  the  collection  of  the 
rate,  and  has  no  reference  either  to  the  mode  in 
which  it  should  be  made,  or  to  any  of  the  principles 
which  should  govern  any  difficulties  in  the  case. 
I  consider  that  that  statute  affords  me  no  assistance 
whatsoever ;  because  the  object  of  the  7th  clause  is 
simply  to  give  a  more  easy  mode  of  collecting  a 
church-rate,  where  the  validity  of  the  rate  is  not 
disputed,  and  it  is  somewhat  singular,  looking  at 
that  statute,  which  is  entitled  ^^An  Act  for  the. 
better  regulation  of  Ecclesiastical  Courts  in  England, 
and  for  the  more  easy  recovery  of  Church-rates  and 
Tithes,"  that  the  7th  section,  after  enacting  that 
*^  if  any  one  duly  rated  to  a  church-rate  or  chapel- 
rate,  the  validity  whereof  has  not  been  questioned 
in  any  Ecclesiastical  Court,  shall  refuse  or  neglect 
to  pay  the  same  sum  at  which  he  is  rated,'*  the 
justices  may  direct  the  payment,  if  under   10/., 
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contains  this  pioriso :  *^  that  nothing  herein  con- 
tained iball  extend  to  alter  or  interfere  with  the  June  24th. 
jurisdiction  of  the  Ecclesiastical  Courts,  to  hear  and 
determinecausestouching  the  validity  ofany  church- 
rate  or  chapel-rate,  or  from  proceeding  to  enforce 
the  payment  of  such  rate,  if  the  same  shall  exceed 
the  sum  of  10/.,  from  the  party  proceeded  against/' 
If  the  validity  of  the  rate  be  questioned,  under  this 
proviso,  these  Courts  are  entitled  to  entertain  juris- 
diction to  determine  the  validity  of  the  rate ;  but  it 
gives  the  party  a  right  of  appeal  from  the  justices 
to  the  Quarter  Session ;  but  I  confess,  when  I  look 
at  the  clause  altogether,  I  have  great  difficulty  to 
understand  on  what  ground  there  could  be  an  appeal 
at  alL 

I  mention  these  circumstances,  to  show  how  en- 
tirely these  questions  have  been  left  by  the  Legis- 
lature to  be  decided  by  the  Court,  without  any 
assistance  to  guide  its  determination. 

What  are  the  principles  upon  which  church-rates 
must  necessarily  stand?  The  first  and  leading 
principle  I  apprehend  to  be  thi^:  that  the  rate 
shall  be  just  and  equal.  This  was  stated  by  Sir 
William  Wynne,  in  the  case  of  Thompson  and 
Sandford  v.  Cooper j  (a)  as  '*  a  truism,"  he  uses 
this  expression:  *^ The  first  Article  pleads,  gene- 
rally, that  the  rate  is  unequally  made ;  this  is  a 
truism ;  it  must  be  equally  made — ^no  law  is  re- 
quired— reason  shows  that  it  must  be  so.''  The 
learned  judge  then  goes  on  to  deal  with  the  objec- 
tions to  the  rate,  on  questions  of  &ct,  on  the  ground 
that  if  found  to  be  unequal,  the  rate  itself  cannot  be 


I 


(a)  3  Phill.  640,  n. 
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_  ^8^-  supported.  And  I  observe  also,  that  in  the  judg- 
Jane  24th.  mcnt  of  Sir  John  NichoU,  in  the  case  of  Lambert 
wwiiK  and  Simpson  v.  Weall^  (a)  is  this  expression  :  "The 
Ja'I'kmn  sole  object  here,  is  to  obtain  payment  of  a  church- 
Bm'rd.  '^*®  J  ^^^^  is  opposed,  on  the  ground  of  inequality, 
and  the  defendant  has  selected  two  persons,  who 
are  under-rated  as  compared  with  his  assessment : 
two  instances  for  this  purpose,  are  as  good  as  two 
hundred,  and  the  real  gi$t  of  the  case  depends  on 
the  true  valuation  of  those  three  houses,  and  that 
must  be  proved  by  the  valuation  of  competent  per- 
sons." Now,  undoubtedly,  the  expression  used  by 
Sir  John  Nicholl,  is  a  very  strong  expression.  The 
principle,  therefore,  being  clear,  the  question  I  am 
to  look  at  is  this :  whether  the  facts  and  circum- 
stances of  the  case  altogether,  do  make  this  an  un- 
equal rate.  The  meaning  of  *'  unequal  rate"  is 
f  this:  that  some  party  or  other  has  a  right  to  com- 
j  plain  that,  under  the  rate,  the  payment  of  which  is 
demanded  of  him,  he  is  made  to  pay  more  than  he 
ought  to  pay  under  a  just  assessment.  And  an 
assessment  may  be  unequal  in  divers  ways ;  where 
a  party  who  ought  to  be  rated  is  omitted,  of  neces- 
sity it  is  an  unequal  rate ;  and  where  a  party  is 
rated  at  less  than  a  fair  valuation,  compared  with 
other  parties,  it  is  abundantly  clear  that  every  other 
rate-payer  is  called  upon  to  pay  more  than  his  just 
quota.  The  principle  is  clear,  but  the  carrying  it 
into  practice  is  abundantly  difficult ;  because  I  ap- 
prehend that  there  is  scarcely  a  parish  in  the  United 
Kingdom  in  which  it  would  not  be  perfectly  easy 
to  overturn  any  church-rate  if  the  Court  were  to 

(a)  4  Hagg.  £.  K.  91—100. 
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decide  against  the  validity  of  a  rate  in  consequence       1840. 
of  the  omission  of  some  one  or  two  or  three    June  24ib. 
names.  ^^, 

Again,  no  church-rate  could  stand  a  scrutiny  on  j^^^ 
the  ground  of  inequality,  if  the  value  of  each  of  ^oimt 
the  premises  assessed  were  to  be  examined  with  a 
nice  and  careful  scrutiny ;  there  would  be  always 
a  difference  of  opinion,  as  in  the  case  I  cited,  as 
to  the  particular  value  of  each  tenement,  and  as  to 
whether  one  property  or  another  was  taken  at  too 
high  or  too  low  a  calculation.  It  would  be  absurd 
to  say  that  the  doctrine,  though  true  in  itself, 
ahould  be  pushed  to  such  an  extremity  :  no  rate  in 
the  country  could  stand  at  all.  I  apprehend  there 
must  be  some  bound  and  limit,  and  the  only  limit 
which  can  possibly  be  prescribed,  is  the  exercise  of 
a  just  and' fair  discretion  on  the  part  of  the  Court,  j 
to  relieve  persons  from  the  pressure  of  actual  in- 
justice ;  I  am  well  aware  it  may  be  said  that  there 
cannot  be  a  more  dangerous  principle  than  that  of 
leaving  to  the  Court  so  large  a  latitude  of  ju(^- 
ment ;  that  it  might  tend  to  throw  the  matter  into 
a  state  of  doubt  and  uncertainty ;  that  one  judge 
might  be  of  opinion  that  certain  omissions  or  errors 
would  not  overturn  a  rate,  whilst  another  might 
consider  the  gtmntum  of  error  sufficient  for  that 
purpose.  But  all  such  objections  are  vain  ;  for  on 
many  questions,  which  are  not  provided  for,  it  is.  i 
agreeably  to  the  law  of  the  land  that  every  judge  '. 
should  be  allowed  to  exercise  his  judgment,  and 
according  to  the  best  of  his  skill  and  ability, 
administer  justice  with  discretion. 

In  cases  of  this  nature,  it  has  always  been  a  rule 
for  the  Court  to  see  that  no  large  sum  be  included 
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in  the  rate  which  shall  not  be  heceseaiy  for  the 
legal  expenses  of  the  Churchwardens^  or  for  the 
decent  performance  of  divine  service.  See  what 
would  be  the  consequence  if  the  Court  had  no  ju« 
risdiction  in  such  a  case  as  this.  The  consequence 
of  having  the  hands  of  the  Court  estopped  by  a 
rule  of  this  kind,  that  a  rate  having  been  made  by 
a  majority  of  the  vestry,  whatever  its  amount,  it 
was  unquestionable,  would  be,  that  the  majority  of 
a  vestry  would  have  the  power  to  tax  the  parish 
without  any  possible  restriction  or  limitation,  and 
the  money  so  raised  might  be  applied  to  illegal 
purposes,  without,  as  the  law  stands,  any  remedy 
at  all ;  and  it  is  laid  down  by  those  whose  duty  it 
IS  to  decide  these  questions,  that  it  is  the  bounden 
duty  of  this  Court  to  exercise  its  jurisdiction  upon 
the  principles  I  have  stated,  applied  to  the  facts  of 
each  case;  for  so  the  law  must  be  administered 
until  it  be  changed. 

Now  I  collect  from  past  authorities,  that  the 
principle  which  has  governed  these  Courts,  when 
objections  have  been  made  to  the  validity  of  church- 
rates,  is  the  following — I  use  the  words  of  Sir  John 
NichoU  (a)  :  **  In  suits  where  the  rate  is  objected 
to  on  the  ground  of  inequality,  the  burthen  of  proof 
Ues  upon  the  rate-payer  who  resists ;  he  must  prove, 
and  satisfactorily  prove,  the  inequality ;  if  the 
matter  be  left  doubtful,  he  fails  in  his  defence/' 

Having  stated,  as  clearly  as  I  could,  the  principle 
which  must  govern  my  judgment,  it  is  now  my  duty 
to  advert  to  the  facts  of  llie  case,  and  to  consider 
what  ought  to  be,  on  a  fair  examination  of  those 
facts,  the  judgment  I  should  pronounce. 

(«)  Lambert  and  Sm^mdii  t.  WeaU,  4  Hagg.  S.  R.  103. 
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The  objections  to  the  rate  are  threefold,  as  I  un- 
derstand ;  in  the  first  place,  it  is  objected,  that  cer- 
tain property  has  been  wholly  omitted  ;  in  the  se- 
cond place,  it  is  objected,  that  landlords  have  been 
rated  instead  of  tenants ;  thirdly,  that  persons  said 
to  be  paupers  are  omitted.  With  regard  to  omis- 
sions, I  may  observe,  that  if  property  which  ought 
to  be  rated  be  omitted,  of  necessity  the  rate  be- 1 
comes  unequal — ^that  conclusion  necessarily  follows  | 
from  the  premises.  But  it  does  not,  therefore, 
follow,  that,  because  property  which  ought  to  be 
rated  has  been  omitted,  any  very  great  hardship  is 
inflicted  upon  any  individual,  because  the  omissions 
may  be  so  trifling,  that  it  would  be  scarcely  pos-  ^ 
sible  to  calculate  the  fractional  part  of  any  coin  that ' 
would  represent  the  damage  done  to  an  individual.  ' 
Again,  on  the  other  hand,  there  may  be  omis- 
sions which  might  not  invalidate  the  rate,  for  I 
apprehend  that  the  opinion  of  this  Court,  that  the 
omission  of  paupers  in  the  assessment,  would  not 
necessarily  invalidate  a  church-rate,  was  supported 
by  the  Judicial  Committee  of  the  Privy  Council,  in  i 
the  Kensington  case,  (a)  That  case,  as  is  well  known, 
travelled  to  the  Court  of  Arches,  the  learned  judge 
of  which  Court  was  of  opinion  that  the  allegation 
ought  to  have  been  admitted,  but  more  particularly 
for  the  purpose  of  considering  a  totally  different 
question,  whether  the  rate  was  so  far  retrospective 
as  to  be  null  and  void.  But  when  the  case  came 
before  the  Judicial  Committee,  their  lordships  were 
of  opinion  that   the  objection,  on  the  ground  of 
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(a)  Chetterttm  and  Hwiekint  r.  Farlar^  rol.  1,  345,  367*  371»  and  2 
Moon's  P.  C.  Cases,  330. 
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1840.       retrospection  was  fatal,  though  as  to  the  omission 

June  24th.     of  paupers,  they  concurred  in  the  opinion  of  this 

w^B   I  Court,  and  had  the  rate  not  been  illegal  on  the 

jacuon  \  ground  of  retrospection,  deemed  the  omissions  not 

bIa^!      P^^  ^^  fatal,  but  matter  for  explanation,  and  if  such 

explanation  were  satisfactory,  the  rate,  so  far  as  that 

objection  was  concerned,  might  have  been  upheld. 

The  next  point  is,  the  omission  of  occupiers — 
because,  after  all,  this  must  come  under  the  head  of 
omissaj  if  at  all — the  landlords  being  rated  instead 
of  their  tenants ;  and  it  is  undoubtedly  a  great  error. 
It  has  been  ui^ed  that  the  Court  is  bound  to  take 
the  rate  as  made  at  the  time,  and  without  reference 
to  subsequent  payments.  This  is  true  in  one  sense 
of  the  word ;  a  rate  must  be  valid  or  invalid  at  the 
time,  and  a  payment  made  afterwards  cannot  affect 
the  question.  It  is  obvious,  that,  if  the  Church- 
wardens had  not  adopted  a  proper  mode  of  assess- 
ment, they  could  not,  in  case  of  resistance,  enforce 
the  rate.  Every  parishioner  ought  to  be  so  as- 
sessed, that  the  rate  could  be  enforced  if  it  were 
refused ;  and  although  some  landlords  might  think 
it  fair  and  equitable-  to  pay  the  rate,  yet  others 
might  be  of  a  different  opinion,  and,  in  case 
of  dispute,  it  would  be  impossible  to  enforce  the 
rate. 

The  last  head  is  that  of  total  omissions.  Now, 
with  regard  to  property  totally  omitted,  here,  again, 
I  am  of  opinion  that  the  Court  must  look  to  the 
^quantum,  and  I  have  no  hesitation  in  saying,  that 
the  property  which  has  been  omitted  in  this  case 
is  what  has  excited  the  greatest  anxiety  in  the  mind 
of  the  Court.     It  is  stated  in  the  answers  that  of 
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landlords  assessed,  the  amount  is  1 32Z. ;  that  66/.       1^^^- 
is  the  amount  of  persons  omitted,  and  paupers  16/.     Junewth. 
Now,  the  property  I  more  particularly  allude  to       whitk 
is  the  Gas  Works ;  because  that  property  appears      Jackson 
to  have  been  erected  (the  buildings)  at  a  considera-      bL°aTd. 
ble  cost,  and  now  it  is  stated  that  they  are  to  be 
valued  at  a  very,  small  sum.     I  very  greatly  doubt, 
if  the  erections  cost  not  less  than  2000/.,  whether 
this  property  could  be  considered  as  trivial  or  im- 
material in  amount.     Again,  with  reference  to  the 
premises  occupied  by  the  guardians  of  the  Union, 
it  is  clear  that,  so  far  as  relates  to  the  part  of  the 
house  which  did  not  belong  to  the  parish  in  which 
the  church-rate  was  made,  there  was  no  real  pre- 
tence in  law,  at  the  time  when  it  was  made,  for 
excluding  the  whole  of   the  premises  from  the 
church-rates.    These  points  have  pressed  me.     I 
discard  altogether  the  paupers.    With  regard   to 
the  general  omissions,  I  am  of  opinion,  a  grave' 
error  has  been  committed  by  the  Churchwardens, 
and    now  I  am  to  see   whether,  under    all    the 
^  circumstances,   the    amount   omitted  is   so  great 
that  I  am  .bound  to  pronounce  the  rate  null  and 
void,  and  to  dismiss  the  party  from  the  suit. 

It  appears  that  the  value  of  the  rateable  property 
in  the  parish  is  8622/.  What  is  precisely  the  value 
of  the  property  omitted  to  be  rated,  I  confess  I. 
have  great  difficulty  in  ascertaining,  though  it  is 
the  real  gist  of  the  case.  According  to  the  Church- 
wardens, the  property  omitted,  exclusive  of  paupers, 
is  50/.  a-year ;  the  property  for  which  landlords 
are  rated,  instead  of  tenants,  is  133/.  a-year; 
making  183/. 
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The  Queen's  Advocatc-^Accovding  to  Mr. 
Beard's  account,  the  property  totally  omitted,  and 
the  property  rated  to  landlords  amount  to  285/. 

The  a?ttr«_Shall  we  take  it  at  200/. 


The  Queen's  Advocate. — Yes. 

Dr.  Haggard. — The  difference  to  the  defendant 
would  be  about  a  halfpenny. 

7%e  Otmrt. — ^Then  the  question  is,  whether  the 
errors  committed  in  this  case  are  sufficiently  great 
to  induce  the  Court  to  pronounce  against  the  vali- 
dity of  the  rate.  That  errors  have  been  committed 
¥dth  regard  to  this  rate,  I  have  no  hesitation  in 
saying,  because  the  whole  of  the  property  which  is 
rateable  (exclusive  of  paupers)  has  not  been  rated, 
and  because,  if  the  position  laid  down  by  Sir  John 
Nicholl  be  true  in  point  of  principle  (and  I  have  no 
hesitation  in  saying  that  it  is),  if  there  is  any  pro- 
perty omitted  to  be  rated,  which  is  rateable,  two 
[instances  are  as  good  as  two  hundred,  for  the 
omission  must  produce  the  effect  of  inequality.  I 
think,  therefore,  that  the  Ohurchwarden^  have 
committed  errors ;  but,  at  the  same  time,  unless  I 
can  see  that  the  errors  very  materially  affect  the 
interest  of  the  rest  of  the  parishioners,  I  should 
with  the  deepest  reUictance  find  myself  compelled 
to  overturn  a  church-rate;  because  church-rates, 
by  the  law  as  it  exists  are  fully  established,  and  I 
am  of  opinion  that  it  would  ill  become  any  Court 
to  invalidate  a  church-rate  not  substantially  unjust 
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and  unequal,  by  taking  advantage  of  small  and 
minute  circumstances.  Now,  from  a  fair  calculation  -^""^  24th. 
with  regard  to  the  omissions  in  this  rate,  I  do  not 
think  that  the  pecuniary  difference  is  so  great  as  to 
justify  the  Court  in  saying  that  the  party  has  suf* 
fered  any  loss  or  damage  by  the  omissions. 
.  There  is  a  case  which  occurred  in  the  Court  of 
King's  Bench,  (a)  in  which  an  attempt  was  made  to 
invalidate  a  church-rate  made  in  part  f3r  improper 
purposes,  and  the  Court  of  King  s  Bench — the  ob- 
jection being  that  the  rate  was  in  part  made  for  the 
subsistence  of  on&  or  two  prisoners  in  the  King^s 
Bench  and  Marshalsea  prisons,  there  being  no  al- 
lowance by  law  at  the  time  for  such  prisoners, — was 
of  opinion  that  the  amount  was  not  sufficient  to 
justify  the  Court  in  pronouncing  the  rate  invalid  ; 
thereby  adopting  the  principle,  that  where  the  pa- 
rishioners had  not  been  actually  aggrieved  in  con- 
sequence of  the  introduction  of  an  in^proper  item, 
under  the  circumstances,  it  was  the  duty  of  the  Court 
to  abstain  from  quashing  the  rate.  Although  that  case, 
I  admit,  does  not  directly  govern  the  present  case  (for 
I  do  not  deceive  myself  by  regarding  it  as  a  direct  au- 
thority), the  principle  is,  in  my  opinion,  a  just  and 
equitable  one  to  be  adopted  in  this  case ;  and  consi- 
dering the  practice  in  this  parish  of  rating  accord- 
ing to  the  poor-rate  assessment,  a  practice  which, 
so  far  as  regards  the  assessment  itself,  may  be  per- 
fectly correct  and  right,  because  I  am  not  aware  of 
any  distinction  at  present  between  the  assessments 
for  the  poor-rate  and  the  church-rate,  except/"? 
that  property  belonging  to  the  church  is  not  asees- 1 ' 

(a)  Watkins  v.  Seaman  and  fFebb,  3  Lut.  1019>  1033,  and  Com. 
Dig,  tit.  '•  ProkOntumr 
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1840.  /sable  to  the  church-rate  ;  I  say  the  principle  I  have 
June  24tb.    mentioned  is  common  and  applicable  to  both. 

Upon  the  whole,  then,  the  conclusion  to  which 
I  have  come,  though  I  confess  not  altogether  with- 
out doubt,  is,  that  the  errors  are  not  suflBicient  in 
amount  to  induce  me  to  pronounce  the  rate  invalid. 

But  with  respect  to  the  costs,  I  think  there  is 
every  reason  why  I  ought  not  to  condemn  the 
defendant  in  the  costs.  In  the  first  place,  it  is 
admitted  that  there  have  been  irregularities  in  this 
case,  which  I  think  are  of  a  serious  description. 
In  the  second  place,  1  am  of  opinion,  that  a  pa- 
rishioner, so  circumstanced  as  the  defendant,  if 
he  chooses  to  resist  the  rate,  is  entitled  to  have  the 
fullest  and  most  complete  information  from  the 
answers  of  the  Churchwardens.  He  ought  not  to 
be  left  to  prove  his  case  by  witnesses;  but  it  is 
their  duty  in  their  answers,  to  set  forth  the  whole 
of  the  facts  and  circumstances  of  the  case.  Where 
that  is  done,  the  Court  may  be  able,  (except  in 
particular  cases)  to  pronounce  its  judgment  without 
the  examination  of  witnesses ;  yet  these  gentlemen 
thought  proper,  in  their  answers,  to  depose  in 
general  terms,  instead  of  replying  to  e^ch  specific 
averment  and  allegation. 

Looking,  therefore,  at  all  the  circumstances,  and 
to  another  circumstance  stated  by  the  QtneerCs 
AdvocatCj  that  this  gentleman  may  be  rated  for 
other  p;-operty,  and  that  by  possibility  a  rate  may 
be  made  as  to  that  property  of  a  much  larger 
amount,  which  might  in  some  degree  affect  his 
pecuniary  interests,  whereby  the  rate  might  incur 
the  peril  of  being  quashed ;  looking,  I  say,  at  all 
the  facts  and  circumstances,  I  think  I  shall  do  the 
best  justice  I.  can  in  this  case  by  pronouncing  for 
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the  validity  of  the  rate,  and  at  the  same  time  giving      *840. 
no  costs  whatever.  J««>c  24th. 

As  my  judgment  ivill  undoubtedly  (according  to      Whit> 
the  present  feeling  of  the  times)  become  a  subject      jAcuon 
of  public  discussion,  I  wish  to  impress  upon  the      ^^, 
minds  of  all  Churchwardens  the  necessity,  in  the 
present  state  of  the  law,  of  making  a  church-rate  . 
with  the  utmost  regard  to  accuracy,  by  adhering 
to  the  rule,  that  every  occupier  of  premises  must  be  / 
assessed,  and  that  the  attempt  to  mix  up  practices 
which  obtain  in  poor-rate  with  church-rate  cannot  \ 
be  maintained  on  the  strict  principles  of  law  ;  and  ^ 
I  hope  that,  by  attention  to  this  in  future,  and  by 
a  due  consideration  of  the  difficulties  with  which 
this  case  has  been  environed,  the  Court  will  be 
relieved  from  the  painful  necessity  of  having  again 
to  adjudicate  on  the  >  sum  of  three  shillings  and  /^^ 
nine-pence  hal^nny. 
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This  was  a  suit  respecting  a  codicil  to  the  will     July  8th. 
of  Mr.  George  A.  Barber,  in  which  a  legacy  of  Anat^g 
6000/.  was  given  to  Ann  Melton,  spinster,  (now  J3S^  having 
Ann  Mackenzie),  which   cocHcil  was  attested  by  ^SJeltheiit 
Thomas  Dyke  Mackenzie,  who  had  since  married  '^^  ^•g*^ 

**  propounding 

the  codicil, 
held  incompetent  as  a  witness  in  support  of  it ;  and  having  joined  hb  wife  in  the  proxy  in  the  suit 
the  Court  directed  hb  answers  to  be  given  to  an  Allegation  on  the  other  side,  as  a  party  in  the  cause. 
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tb:e  legatee.  He  had  been  examined  (under  pro- 
test) in  support  of  the  codicil,  which  (on  the  refusal 
of  the  executors  to  take  probate  of  it)  had  been 
propounded  by  his  wife.  His  answers  were  now 
called  for  to  a  responsive  Allegation  as  a  party  in 
the  cause.  An  act  on  petition  was  given  in,  the 
object  of  which  was  to  destroy  his  competency,  on 
the  ground  of  interest,  as  being  liable  to  the  costs 
of  the  suit ;  secondly,  to  shew  that  he  was  himself 
a  party  to  the  suit. 


'^ 


iv" 

«' 


The  Quem^s  Advocate  and  Addam$y  in  support 
of  the  witnesses'  competency.    The  case  of  Brogr€a)€ 
V.  Winderf(a)  in  Chancery,    1795,  is  directly  in 
point ;  in  which  Lord  Loughborough  held,  that  a 
witness  not  interested  at  the  time  of  the  execution 
of  the  wilt,  though  interested  at  the  time  of  ex- 
amination,  was    competent.      Then,  as    to    Mr. 
Mackenzie  being  a  party  in  the  cause,  he  is  only 
incidentally  a  party ;    his  wife  is  the  party.     On 
what  ground   is  a  party  in  the  cause  precluded 
from  giving  evidence  in  that  cause  ?    Solely  on 
the  ground  of  interest,  not  on  the  abstract  propo- 
sition of  his  being  a  party  in  the  suit  merely  ;  (b) 
and  if  not  interested  at  the  time  of  the  execution 
of  the  codicil,  his  becoming  so  afterwards  will  not 
disqualify  him,  under  the  authority  of  Lord  Lough- 
borough.    He  is  a  subscribed  witness,  and  the 
evidence  of  a  subscribed  witness,  whether  interested 
or  not,  is  never  dispensed  with.    There  is  a  case 
now  proceeding,  {Baker  v.  Archer)  where  an  at- 
testing witness,  who  had  married  a  legatee,  has 

(a)  2  Ves.  636. 

(6)  Phillipps  &  Amos,  p.  47 :  Worrail  v.  J<me$,  7  Bing.  398. 
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been  examined  and  cross-examined.     In  Croft  v.      1840. 

JDay,  (a)  Mr.  Claggett,  the  husband  of  a  party  cited  juiy  8ih. 

to  see  proceedings — though  not  absolutely  a  party  to  ma^z» 
the  suit — was  examined  and  cross-examined,  and      '^^ 
upon  his  evidence  the  codicil  he  subscribed  was 
set  aside. 

Haggard  and  NichoU^  contta.  A  paper  has 
been  propounded  as  a  codicil,  in  which  Mrs.  Mac- 
kenzie and  her  husband  have  an  interest.  He, 
jointly  with  her,  signs  a  proxy,  and  is  a  party  to 
the  suit,  and  in  case  of  condemnation,  would  be 
liable  to  the  costs.  In  Baker  v.  Archer^  the 
legatee  whom  the  witness  married  was  not  a  party 
in  the  cause,  and  it  remains  to  be  seen  whether 
his  evidence  is  admissible.  The  case  in  Vesey  is 
a  blind  case ;  we  have  no  means  of  knowing  the 
circurostances,  and  the  doctrine  of  the  Court  of 
Chancery  is,  that  a  party  shall  not,  by  fraudulently 
obtaining  an  interest,  disqualify  himself.  The 
eases  are  clear  to  shew  that  a  witness  becoming 
interested  after  attesting  a  deed  or  bond  is  not 
competent,  especially  where  he  obtains  his  interest 
dirough  the  very  act  of  the  party  who  wishes  to  . 
avail  himself  of  his  evidence.  As  to  the  case  of 
Croft  V.  Day^  Mr.  Dufaur  asked  Mr.  Claggett  to 
attest  the  codicil,  and  then  wished  to  repudiate  his 
evidence,  which  he  was  not  permitted  to  do,  and 
Mr.  Claggett,  was  examined.  The  case  of  Buckley 
V.  Smithy  (b)  in  1799>  is  sit  variance  with  the  de- 
cision of  Lord  Loughborough.  See  also  Homll 
V.  Stephenson^  (c)  and  Goss  v.  Tracy  (d). 

(a)  Vol.  1,  846,  ».  (e)  b  Bing.  493. 

[b)  a  Esp.  697.  (rf)  1  Peere  Wms.  289. 
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1840.  JUDOMBHT. 

July  8tb.  Sir  Herbert  Jbvker. 

Uj^tn  T^^^  question  is,  whether  the  Court  is  at  liberty 
m^inMt  to  call  for  the  answers  of  Mr.  Thomas  Dyke 
Mackenzie,  in  a  cause  in  which  his  wife  is  a  party, 
setting  up  a  codicil  in  which  a  l^acy  of  5,000/.,  is 
left  to  her  by  the  deceased  in  the  cause,  of  which 
Codicil  the  executors  of  the  ^  will  refuse  to  take 
probate.  The  husband  has  joined  in  a  proxy  with 
her,  and  the  legacy  is  not  left  to  the  wife's  sole  and 
separate  use,  and  the  husband  will  be  entitled  in 
right  of  his  wife  to  the  legacy,  if  the  Court  shall 
pronounce  for  the  codicil.  The  husband,  therefore, 
has  a  direct  interest  in  the  cause,  not  only  in  res- 
pect to  the  costs,  but  also  in  the  subject  matter  in 
litigation  between  the  parties,  and  it  is  new  to  me 
that,  because,  a  person  at  the  execution  of  a  will 
had  not  an  interest,  when  he  has  voluntarily  placed 
himself  in  a  situation  where  he  acquired  an  interest, 
he  shall  be  a  competent  witness.  If  he  were  a 
necessary  witness  to  prove  the  will,  that  would  be  a 
different  state  of  things;  but  he  is  not  so.  The 
Act  says,  that  a  will  shall  not  be  invalid  on  account 
of  the  incompetency  of  an  attesting  witness ;  but 
this  does  not  make  it  necessary  that  he  should  be 
examined.  I  am  clearly  of  opinion,  that,  according 
to  all  the  rules,  Mr.  Mackenzie  is  not  only  an  inte- 
rested person,  but  a  party  in  the  cause ;  and,  without 
reference  to  cases  decided  elsewhere,  in  which  the 
evidence  of  the  witness  might  be  absolutely  neces- 
sary, as  the  interest  came  to  him  not  by  his  own  act 
but  by  the  operation  of  law,  there  being  nothing  of 
the  kind  here,  for  the  party  has  voluntarily  placed 
himself   in   this  position,    and   rendered   himself 
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liable  for  costs ;   I  am  of  opinion,  that  he  is  in  this       1840. 
Court  an  incompetent  witness,  and,  as  a  party  in      juiy  sth. 
the  cause,  is  liable  to  be  called  upon  for  his  answers.     Mi^us 
It  is  unnecessary  to  advert  to  the  principles  which       """""^ 
would  apply  to  the  individual  as  a  party  in  the 
cause,  as  a  witness,  or  as  both ;  it  is  sufficient  to 
state  that  he  was  interested  at  the  institution  of  the 
suit,  and  at  the  time  of  examination  ;   that  he  has 
joined  in  the  proxy,'  and  will  be  liable  for  costs ; 
in  one  respect,  he  is  disqualified  as  a  witness,  and 
in  another,  be  is  liable  to  give  in  his  answers. 


Allen  against  McPherson. 


1840. 


July  8th. 


This  was  a  cause  of  proving  the  ninth  and  last 

codicil  to  the  will  of Allen,  deceased,    the 

will  and  eight  codicils  were  not  opposed.  tb«eomMk^^ 

tency  or  a  so- 
licitor as  a  wit- 

At  the  hearing  of  the  cause,  ^  t^M 

Harding f  on  behalf  of  the  party  who  opposed  the  ^^•?"?*^ 
codicil,  objected  to  the  competency  of  John  Ding-  instance  he 

11  -x  •  ^      i»  -x  !-•  retained  the 

wall,  as  a  witness  m  support  of  it,  upon  nis  answer  proctor  in  the 

to  an  interrogatory  which  had  been  addressed  to  ^^^^*^^ 

him.     His  answer  was,  "  I  am  the  solicitor  in  this  JSSSluJho 

cause  on  behalf  of  the  producents.     I  instructed  ^^no^whmt 

r\  •  •  •'  that  be  was 

Mr.  Orme,  their  proctor,  to  appear  in  the  suit.  I  responsible  for 
believe  the  producents  were  unacquainted  with  him  mkd. 
previous  to  my  taking  them  to  the  office  of  himself 
and  partner  to  prove  the  will  and  codicils  of  the 
deceased.  *  The  probate  was  not  sent  tp  me,  nor 
did  I  pay  the  proctor's  bill  of  expenses.  I  am  a 
client  generally  in  matters  of  business,  of  the  firm 
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1840.       of  MessTB.  Denne  and  Oime,  the  proctors  aforesaid. 

July  8th.     I  did  first  retain  or  employ  them  in  diis  cause*    I 

A^«       do  not  know  whether  I  am  liable  to  them  or  not 

Mcfwfojr.  ^  ^  payment  of  their  bill  of  eosts  ibr  conducting 

this  cause.     I  reidly  do  not  know  what  the  usage 

in  such  cases  is.    The  &ct  is,  that  knowing  my 

clients  in  this  matter  to  be  responsible  men,  I  have 

neyer  thought  about  my  liability  to  the  proctors* 

costs.     If,  under  similar  circumstances,  the  usage 

is,  that  solicitors  are  responsible  to  the  proctors, 

I  am  to  them/'    He  submitted  that  this  case  was 

precisely  the  same  as  that  of  Handley  and  Jimes  v. 

Edward$,  (a)  and  that  under  the  authority  of  that 

case,  Mr.  Dingwall  was  incompetent  to  be  ezanuQed 

as  a  witness. 

Addams  and  NichoU^  cantri. 

The  case  of  Handletf  and  Janes  against  Edwards, 
is  a  single  decision,  and  is  under  appeal,  it  is  not, 
therefore,  of  binding  authority  as  a  precedent :  but 
this  case  is  distinguishable  from  that,  as  there  Mr. 
Parkes,  'the  witness,  objected  to  his  admitted  lia- 
bility ;  here,  it  does  not  appear  that  Mr.  Dingwall 
is  responsible  for  the  costs,  he  merely  admits  that 
he  retained  the  proctor  for  his  clients,  in  the  first 
instance,  and  it  does  not  appear  that  he  is  therefore 
liable  for  the  costs  of  the  suit. 

Sir  Herbbt  Jbnnbr. 
Whatever  doubts  may  be  entertained  of  the  cor- 
rectness of  the  decision  in   Handley  and  Jams 

(a)  Vol.  1.  722. 
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against  JEdwards^  the  Court  will  adhere  to  the  1840. 

doctrine  there  laid  down,  unless  the  Court  of  Appeal  My  ath. 

should  determine  otherwise.     But  the  question  is,  ^^^ 

are  the  circumstances  here  the  same  as  in  that  case  ?  »  V'*^* 

.  McPbsbson. 

There  Mr,  Parkes  admitted  his  responsibility,  but, 
in  this  case,  the  question  arises,  whether  a  legal 
responsibility  attaches  to  Mr.  Dingwall  by  what  he 
has  done ;  he  admits  that  he  did  first  retain  the 
proctors  in  the  cause,  but  he  says  he  does  not  know 
that  such  retainer  makes  him  responsible,  for  know- 
ing the  responsibility  of  his  cliefats,  he  never 
thought  about  his  liability.  The  first  question 
then  is,  whether  a  solicitor  by  retaining  a  proctor 
becomes  thereby  legally  responsible  for  all  the  costs? 
No  case  has  been  mentioned  in  which  there  has 
been  such  a  decision ;  that  the  mere  circumstance 
of  a  solicitor  retaining  a  proctor  for  his  party, 
makes  such  solicitor  responsible  for  the  costs  of 
the  suit.  Had  the  witness  admitted  his  liability,  \ 
as  in  Hundley  and  Jones  against  Edmardsy  the  ! 
Court  would  have  held  him  to  be  incompetent,  : 
but,  as  the  answer  to  the  interrogatory  stands,  it  is  * 
not  established  satrsfactorily  to  my  mind  that  Mr. 
Dingwall  is  responsible  for  the  costs,  and  therefore 
an  incompetent  witness. 

I  shall  overrule  the  objection,  and  admit  the 
evidence  of  the  witness,  subject  however,  to  any 
observations  that  may  be  made  upon  it 
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The  Office  of  the  Judge  promoted  by 
Woods  against  Woods. 


1840.  

Juiyi8th~  This  was  a  criminal  proceeding  instituted  by 
James  Woods  against  his  brother,  Greorge  Woods^ 
for  incest,  in  having  intermarried  with  Mary  Ann 
Spratt,  the  daughter  of  Caroline  Spratt,  his  own 
sister,  on  the  24t.h  March,  1839. 

Addamsy  on  the  part  of  the  promoter,  moved 
the  Court  to  direct  the  defendant  to  give  security 
for  costs,  upon  an  affidavit,  stating  that  he  was 
selling  off  his  effects,  with  the  intention  of  with- 
drawing from  the  jurisdiction.  The  application 
was  founded  upon  the  order  of  Court,  (13th 
February,  1830  (a)  "  That,  in  all  cases,  the  Court 
may,  upon  application  made  to  it,  direct  security 
for  costs  to  be  given  by  either  or  all  of  the  parties.'' 


Haggard^  on  the  part  of  the  defeordant,  opposed 
the  application. 

The  Court  will  The  Court  rejected  the  motion,  as  not  within  the 
nai  suit,  direct'  Spirit  and  intention  of  the  Order  of  Court,  though 
to^Te^ori^  within  its  general  terms.  This  was  the  first  in- 
for  costs.         stance  of  a  defendant  in   a  criminal  suit  being 

(a)  Printed  at  the  commencement  of  2  Hagg.  £.  R. 
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required  to  give  security  for  costs ;  and  the  effect       1840. 
of  granting  the  application  would  be,  to  compel     Jaiy^th. 
an  accused  person  to  aid  in  his  own  prosecution,       Woooe 
and  facilitate  his  own  punishment,  which  is  con-       vfw^ 
trary  to  the  principles  of  British  justice.     In  other 
Courts,  a  defendant  sued  for  a  penalt]^  •  is  not  re- 
quired to  give  security  for  costs.     If  the  motion 
were  granted  and  the  defendant  refused  to  comply, 
he  must  be  pronounced  in  contempt ;  but  no  in- 
dividual' could  be  held  in  contempt  for  refusing  to 
give  security  for  the  costs  of  his  own  prosecutor. 
At  the  hearing  of  the  cause, 

Haggard  J  for  the  party  proceeded  against,  ob-  iia74th&i2tii 
jected  to  the  evidence  which  had  been  taken  in  the 
diocese  of  Norwich. 

1st  That  the  requisition  issued  in  the  case  was 
altc^ether  a  nullity,  by  reason  of  its  being  wrongly 
dated  ;  that  it  ought  to  have  been  dated  on  the  day 
on  which  it  was  decreed ;  but  in  fact  it  bore  date 
subsequently,  that  is,  when  it  was  extracted. 

2ndly.  That  the  comnilssion  under  which  the 
evidence  had  been  taken  was  granted  without  any  j 

legal  authority,  it  being  stated  to  have  been  granted 
by  the  official  principal  of  the  bishop,  who  would 
be  the  proper  officer  to  direct  such  an  instrument 
to  issue,  but  that  the  requisition  (under  the  au- 
thority of  which  the  commission  would  have  its 
validity)  was  directed  to  the  bishop  or  his  vicar 
general,  commissary,  surrogate,  or  other  competent  , 

judge,  without  naming  the  official  principal,  who 
is  a  different  officer  from  the  vicar  general,  although 
in  this  instance  it  may  happen  that  the  same  person 
holds  both  offices. 


-I 
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1840.  3rdly.  That  the  seFen  last  witnesses,  under  the 

May 4th&  13th  commission,  were  described   as   having  been  ex-' 

wmm       amiaed  ^''on  the  aforesaid  Articles  given  by  F. 

^'^  Clarkson/'  when  in  point  of  feet  there  were  no 
such  Articles,  F.  Glarkson  being  the  proctor  of 
the  defendant,  and  the  Articles  being  those  of 
Rothery,  the  proctor  of  the  promoter. 

Dr.  LttSbikgton. 

July  18th.         The  facts  of  this  case  are  most  simple,  aiid  there 

The  Court  pro-  exists  uo  doubt  whatever  as  to  the  law;  but  un- 

Articles  in  a      fortuuately,  through  irregularity,  objections  have 

^^MtT^    arisen,  and  difficulties  are  to  be  overcome,  which 

t  TcSSf  be  **^  Court  ^"^  g^^»^'y  to  lament. 

proj«^»<*         The  pedigree  is  pleaded  as  follows:  It  begins 

marriage  null  with  the  marriage  of  John  Woods  with  Lucy  Bay, 

d^uedwHh  ou  the  29th  of  May,  1788,  and  the  marriage  cer- 

penance^  tificatc  is  exhibited;    whether  this    certificate  is 

Soi*i^1hir  P'^ov^d  or  not,  will  appear  hereafter.     It  is  next 

case  snfficient,  pleaded  that  the  parties  so  married  had  several 

without  proof      *  * 

of  the  entries  in  children,  and  amongst  others,  a  daughter,  Carolrae, 
r4iirt^r.  bom  in  September,  1789,  and  also  a  son,  George 

objectbito  Woods,  born  in  May,  1802,  the  party  proceeded 
tekerhTh?  against  in  this  cause  ;  and  there  are  exhibited  two 
case  in  part      baptismal  Certificates,  as  certificates  of  the  baptism 

sastained.  *  ^ 

of  Caroline  and  George  Woods.  The  Articles  next 
plead  the  marriage  of  Caroline  Woods  to  John 
Spratt,  on  the  23rd  of  October,  1809,  at  Shottis- 
ham,  Norfolk,  and  a  paper  is  exhibited,  purporting 
to  be  a  certificate  of  their  marriage.  It  is  next 
pleaded  that  John  and  Caroline  Spratt  had  issue 
a  daughter,  Marianne,  bom  in  June,  1816,  and 
there  is  a  paper  purporting  to  be  a  certificate  of 
her  baptism.      It  is  next  pleaded    that   George 
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Woods  married  this  Marianne  Spratt,  (who,  ac-       1840. 
cording  to  the  plea,  was  his  own  sister's  daughter),     Jidy  lath. 
in  March,  1839,  at  Norwich,  and  there  is  an  ex-       w^ 
hibit  parporting  to  be  their  marriage  certificate.  vSHuu 

The  evidence  apon  these  Articles  has  been  taken 
partly  in  London,  and  partly  in  Norfolk,  and  the 
persons  examined  are  those  most  competent  to  give 
evidence  as  to  the  facts  and  circumstances.  The  wit- 
nesses are,  Lydia  Cox,  sister  of  Lucy  Ray ;  William 
Woods,  brother  of  John  Woods,  who  married  Lwcy 
Ray,  and  who  is  uncle  of  the  party  proceeded 
against;  Caroline  Spratt  herself,  the  mother  of 
the  person  with  whom  the  incestuous  marriage  was 
contracted ;  Caroline  Alpe,  the  sister  of  Marianne 
Spratt;  Charles  Ray  Woods,  brother  of  Janes 
Woods,  the  prosecutor;  Emma  Spratt,  another 
sister  of  Marianne ;  and  William  Alpe,  who  married 
Caroline,  the  sister  of  Marianne  Spratt.  The  effect 
of  their  evidence  is  tibis :  Lydia  Cox  deposes  to 
die  marriage  of  her  sister,  Lucy  Ray,  to  John 
Woods ;  she  states  that  she  was  living  in  the 
house,  but  was  not  present  at  the  marriage ;  and 
it  will  appear  that  the  certificate  is  not  proved  to 
have  been  collated  with  the  register;  but  she 
proves  the  cohabitation  of  the  parties  as  husband 
and  wife ;  and  as  to  the  identity  of  the  parties,  I 
ought  to  observe,  there  is  not  a  shadow  of  doubt ; 
it  would  be  a  waste  of  time  to  go  through  the  facts 
upon  this  pointy  which  is  not  questioned.  William 
Woods  proves  the  marriage  of  his  brother  John  to 
Lucy  Ray,  by  reputation,  and  the  birth  of  children, 
and  amongst  those  children,  that  of  his  nephew 
Greorge  Woods,  the  party  proceeded  against,  and 
a  daughter,  Caroline.    The  next  witness,  Caroline 


520  CASES   DETERMINED   IN   THE 

1940*  Spratt,  speaks  to  George  Woods  being  her  own 
July i8th.  brother;  she  proves  her  own  marriage  to  John 
w^8  Spratt,  the  birth  of  her  own  daughter,  Marianne, 
w^M.  ^°  J«°®»  1816,  and  that  George  Woods  has  ac- 
knowledged the  connexion  between  them.  Caroline 
Alpe  also  proves  that  her  sister  Marianne  went  to 
Norwich  with  George  Woods  to  be  married,  and 
their  living  together  in  the  same  house  at  White- 
chapel,  so  that  she  also  proves  their  cohabitation. 
Charles  Ray  Woods  deposes  to  his  uncle,  George 
Woods,  having  stated  to  him  that  Marianne  Spratt 
was  his  own  niece,  so  that  here  is  a  direct  acknow- 
ledgment of  the  party  proceeded  against,  that  he 
was  cohabiting  with  his  own  niece;  and  this  is 
proved,  not  by  Charles  Ray  Woods  alone,  but  by 
the  testimony  of  Emma  Spratt,  who  states  that 
Geoi^e  Woods  acknowledged  that  the  person  he 
lived  with  was  his  own  niece,  and  she  says  she 
was  present  at  the  marriage,  and  that  at  tlus  time 
Marianne  Spratt  is  in  the  family-way  by  George 
Woods,  her  uncle ;  and  William.  Alpe  also  speaks 
to  George  Woods  having  married  his  own  niece. 

This  is  the  whole  evidence  taken  in  London,  and 
the  result  is,  that  none  of  the  copies  of  the  registers 
are  proved,  for  none  of  the  witnesses  prove  that 
the  exhibits  are  true  copies  of  the  originals;  of 
this  species  of  proof,  therefore,  there  is  an  entire 
deficiency.  But  if  oral  evidence  be  suflSicient  in 
law,  I  am  of  opinion  that  there  is  an  ample  suffi- 
ciency of  the  very  best  evidence,  namely,  that  of 
the  nearest  relations  of  the  parties  charged  with 
this  incestuous  marriage  and  connexion.  Then, 
assuming  the  oral  evidence  to  be  sufficient  to  es- 
tablish the  facts,  the  first  point  is,  whether,  legally 
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speaking)   I  am  at  liberty  to  take  such  proof?       ^840. 
Whatever  legal   doubts  may   exist  in  this  case,      July  1 8th. 
morally  speaking,  there  is  not  a  shadow  of  a  doubt,       wood^ 
because  all  the  principal  facts  are  deposed  to  by       \foo"iL 
persons  in  whose  knowledge  they  are,  being  the 
nearest  connexions  of  the  parties,  and  to  whom 
there  is  no  reason  to  impute  a  desire  wilfully  to 
mistake  or  disguise  the  facts. 

To  the  evidence  taken  by  requisition  in  Norfolk, 
various  objections  have  been  offered,  to  the  whole 
And  to  parts.  But  before  I  consider  these  objec-- 
tions,  I  apply  my  attention  to  the  question  whether, 
when  the  oral  evidence  is  complete,  in  such  a  case 
as  this,  it  is  absolutely  requisite  in  law  that  the 
registers  should  be  proved,  or  their  absence  ac- 
counted for. 

In  the  first  place,  let  us  consider  the  nature  of 
the  case  to  be  proved.  That  which  is  essential  to 
the  case  is  not  the  legitimacy  of  the  parties,  but 
their  relationship  by  blood  ;  it  is  blood  which 
renders  these  marriages  contrary  to  law,  not  the 
legality  or  illegality  of  any  of  the  intermediate 
marriages.  Where  the  legality  of  a  marriage  is 
in  question,  it  has  been  decided  that,  even  if  the 
marriage  be  not  registered  at  all,  if  the  fact  of 
marriage  can  be  proved,  the  non-registration  will 
not  affect  its  validity ;  and  in  other  Courts,  the 
&ct  of  marriage  may  be  proved  by  witnesses,  and 
it  is  not  necessary  to  produce  the  register.  The 
next  point  is,  that  we  have  the  acknowledgment 
of  George  Woods  himself  of  the  existence  of  the 
relationship  between  the  parties.  This  is  evidence 
against  himself,  and  similar  evidence  has  been 
admitted  in  criminal  cases,  even    where  life  has 
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1840.  been  at  stake,  as  where  a  wife  has  been  indicted 
Jaiy  18th.  for  the  murder  of  her  husband  (petty  treason),  atid 
^j^  there  has  been  a  difficulty  in  'proving  the  marriage, 
^^  her  acknowledgment  of  the  marriage  has  been  held 
to  be  admissible  as  evidence  against  her.  I  observe 
further,  that  whether  there  has  been  a  marriage 
between  the  parties  or  not,  if  I  am  satisfied  that 
there  is  a  connexion  by  blood,  even  if  the  parties, 
or  either  of  them,  were  illegitimate,  I  must  come 
to  the  same  conclusion,  and  pronounce  the  sentence. 
In  considering  further,  whether  I  am  entitled  to 
dispense  with  the  production  of  the  register,  I  must 
look  to  the  practice  of  the  Court  in  which  I  am 
sitting,  and  it  has  been  the  practice  to  require  the 
production  of  the  register  where  it  could  be  ob- 
tained, and  I  should  be  reluctant,  unless  necessity 
compelled  me,  to  relax  the  rule.  I  must,  however, 
observe,  that  I  am  satisfied  that  a  register  is  not  to 
be  considered  the  best  evidence  of  a  marriage,  nor 
has  it  ever  been  so  considered  in  the  books  and 
authorities  on  the  question.  The  rule  respecting 
best  evidence  is,  that  you  are  not  allowed,  where 
there  is  evidence  of  a  superior  character,  to  give 
inferior  evidence,  unless  you  account  for  the  non- 
production  of  the  best  evidence,  the  e£Pect  of  which 
is  to  exclude  all  other  evidence  till  the  absence  of 
the  best  evidence  is  accounted  for.  But  I  am  of 
opinion  that  the  register  is  not,  in  contemplation 
of  law,  the  best  evidence,  for  these  reasons:  first, 
that  registration  is  not  necessary  for  the  marriage 
itself;  secondly,  that  no  error  or  blunder  in  the 
register  could  afiect  the  validity  of  the  marriage  ; 
and  thirdly,  that  registration  is  not  like  an  agree- 
ment or  a  deed  in  writing,  and  the  contents  of 
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which  cannot  be  proved  by  viva  voce  evidence,  but       1840, 
it  is  a  mere  record  afterwards  of  what  has  been     joiy  isth. 
done,  and  no  doubt  a  very  important  record  to      ^^j^^ 
those  who  enter  into  the  compact ;  but  it  is  a  mere      w^lJ^ 
memorandum  of  the  compact  they  enter  into,  not 
the  compact  itself.      I   am    encouraged    in    this 
opinion  by  the  course  of  practice  in  the  Courts  of 
law,  which  consider,  that  in  order  to  establish  a 
marriage,  the  evidence  of  any  one  person  present 
at  the  marriage  is  sufficient,  without  calling  for  the 
register  at  all. 

On  the  present  occasion  difficulties  have  arisen, 
not  only  with  reference  td  the  registers  of  marriages, 
but  also  with  regard  to  baptismal  certificates.  But 
a  baptismal  certificate  is  no  evidence  of  birth  at  all, 
but  only  of  the  acknowledgment  of  the  parties  that 
the  child  so  baptised  is  theirs. 

If  this  was  the  whole  of  the  legal  evidence  in  the 
cause,  and  I  was  driven  to  give  an  opinion  upon  this 
evidence,  I  should  be  disposed  to  come  to  the  con- 
clusion that  it  was  sufficient,  though  I  should  not 
do  so  unless  circumstances  compelled  me  to  do  it. 

But  it  is  incumbent  upon  me  to  consider  the  ob- 
jections to  receiving  the  evidence  taken  in  Norfolk, 
which  go  to  this  :  that  it  is  taken  in  such  a  shape 
and  form  that  an  indictment  for  perjury  could  not 
lie  against  any  of  the  witnesses  who  should  depose 
falsely  and  corruptly.  Now,  nothing,  in  my  judg- 
ment, can  be  more  dangerous  to  the  credit  of  these 
Courts,  than  that  it  should  be  considered  that  they 
would  decide  questions  afiecting  the  rights  and  in- 
terests of  parties  upon  evidence,  the  individuals  . 
giving  which,  if  they  depose  falsely  and  corruptly,  , 
might  not  be  liable  to  an  indictment  for  perjury. 
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Nothing,  indeed,  could  be  more  fatal  to  the  due  ad- 
Juiy  i8ih.  ministration  of  justice,  than  that  evidence  should  be 
received  under  such  circumstances.  The  effect  would 
be,  that  these  Courts  would  be  attempting  to  ad- 
minister justice  in  important  cases,  where  the 
witnesses  examined  in  the  cause  are  under  no  appre- 
hension that  the  punishment  attached  to  the  crime 
of  perjury  could  be  inflicted  upon  them,  however 
falsely  they  might  swear.  I  greatly  regret  that  my 
want  of  experience,  in  regard  to  questions  of  this 
nature,  makes  me  distrustful  of  my  own  judgment, 
but  I  must  not  shrink  from  the  duty  imposed  upon 
me. 

The  objections  to  this  evidence  may  be  classed 
under  two  heads :  the  questions  are — first,  whether 
the  oath  was  administered  to  the  witnesses  by  a 
competent  authority ;  secondly,  whether  the  evi- 
dence has  not  been  so  taken,  as  to  prevent  the 
possibility  of  punishing  any  of  the  witnesses  who 
should  have  perjured  themselves.  The  first  objec- 
jections  go  to  the  whole  of  the  evidence  taken  at 
Norwich  ;  the  second  to  that  of  the  last  seven  wit- 
nesses only. 

With  regard  to  the  authority  to  administer  the 
oath  to  the  witnesses,  deposing  under  the  requisition 
and  commission,  the  first  objection  is,  that  there  is 
a  discrepancy  between  the  date  of  the  requisition 
and  the  date  of  the  decree.  I  am  of  opinion  that 
this  cannot  affect  the  validity  of  the  proceedings, 
though  the  practice  is  not  uniform  ;  still  what  was 
done  on  this  occasion  (the  requisition  bearing  date 
the  day  it  issued,  not  the  day  it  was  decreed,)  is  not 
at  variance  with  the  ordinary  usage  of  these  Courts. 
The  next   objection  is,  that  there  is  a  variation 
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between  the  jurisdiqtiou  required  to  accept  the  re-       1840. 
quisition,  and  that  accepting  it  at  Norwich.     Now,     July  1 8th. 
although,  perhaps,  the  form  of  preceding  may  have       w^ 
been,  in  some  respects,  singular,  there  does  not  ap-      yv^^ 
pear  to  have  been  any  essential  defect ;  though  it 
may  be    different   from   what    might  have    been    ' 
expected,  yet  I  must  look  at  the  usage  in  the  diocese 
of  Norwich ;  I  am  not  to  suppose  that  there  has  been 
anything  irregular  in   the   present  case,  that  is, 
different  from  what  takes  place  in  ordinary  cases, 
and  if  there  has  not  been  any  irregularity,  it  is  not 
for  this  Court,  addressing  requisitions  to  country 
jurisdictions,  to  find  fault  with  their  proceedings, 
unless  the  objections  affect  the  substantial  of  justice* 
With  regard  to  the  other  objections,  I  hold  them  to 
relate  to  matters  of  practice  only,  and  I  do  not  know 
that  all  our  forms  should  be  observed  in  the  country 
Courts.     I  am  not  to  presume  that  the  ordinary 
practice  of  the  Court  of  Norwich  has  not  been  com- 
plied with  ;  I  have  no  right  to  prescribe  forms  of 
practice  for  that  Court,  and  as  the  deviations  do  not 
affect  the  essential  ends  of  justice,  I  presume  these 
are  the  forms  of  proceeding  in  ordinary  cases,  and 
I  am  of  opinion  they  are  sufficient  for  the  purpose. 
If  there  had  been  any  proof,  or  any  averment,  that 
the  essential  ends  of  justice  would  be  defeated,  or 
that  gross  injustice  would  be  done,  then  I  should 
have  some  ground  to  go  upon  :  but  there  is  nothing 
of  the  kind  ;  the  objections  urged  (very  properly,) 
are  of  a  purely  technical  nature.     I  am,  therefore, 
of  opinion,  that  I  should  not  be  justified  in  scruti- 
nizing mere  matters  of  form,  which  cannot  affect  the 
purposes  of  justice,  and  it  would  be  most  daQgerous, 
with  reference  to  the  country  Courts,  to  convert 
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_j840.       mere  fonnalities  into  essentiaU.     I  fear  if  I  were  to 

Jaiy  18th.     adopt  thifi  course  of  proceeding  towards  country 

^^      Courts,  gen^j^y,  it  would  be  productive  of  the 

v?^0Ds.       ^oTst  effects  ;  indeed,  I  doubt  whether  any  one  of 

the  country  Courts  would  stand  the  test  of  such  a 

scrutiny.    I  therefore  overrule  all  these  objections. 

The  effect  of  overruling  these  objections  is  this ; 
it  enables  me  to  admit  the  evidence  of  the  first  five 
witnesses,  who  corroborate  the  evidence  of  the  wit- 
nesses examined  in  London,  and  prove  the  Exhibits 
ofA-B.  andC. 

The  last  objection  is  a  question  apparently  of 
mere  form,  but  one  which  I  have  found  it  no  small 
difficulty  to  cope  with  ;  it  relates  to  the  admission 
of  the  testimony  of  seven  witnesses,  examined  in  the 
manner  I  am  about  to  state.  Of  these  witnesses, 
the  first,  examined  under  the  commission,  is  de- 
scribed as  having  been  examined  on  the  Articles 
"  brought  in"  by  Rothery,  27th  November,  1839- 
The  second  witness  is  stated  to  have  been  examined 
on  Articles  *^  given  in"  by  Rothery.  The  fourth 
witness  is  examined  on  ^'  the  said'"  Articles.  The 
fifth  is  examined  on  ^^  the  aforesaid''  Articles.  AU 
these  are  trifling  and  petty  variations,  till  we  come 
to  the  sixth  witness,  Lydia  Green,  and  she  is  de- 
scribed as  examined  *'  on  the  aforesaid  Articles, 
brought  in  by  Frederick  Clarkson.*'  Now,  in  fact, 
there  are  no  Articles  whatever,  save  those  brought 
in  by  Rothery  ;  it  is  a  mistake,  and  a  very  unfortu- 
nate mistake,  by  the  examiner,  and  the  error  per- 
vades the  heading  of  all  the  depositions  of  all  the 
other  witnesses,  seven  in  number.  Now,  I  have 
stated  my  opinion,  that  if  a  prosecution  for  perjury 
could  not  be  sustained  against  witnesses,  I  should  be 
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boond  to  reject  their  evidence  :  such  is  the  estab-  I  ^^^Q* 
lished  rule  of  other  Courts,  to  reject  all  evidence  '  July  isth 
where  it  would  be  impossible,  througfauBome  error,  woods 
that  an  indictment  for  perjury  could^  be  sustained  ^'"'* 
against  the  parties  giving  it ;  and  I  think  the  rule 
is  founded  in  justice,  otherwise  persons  giving  evi- 
dence would  be  liberated,  from  a  consideration  of 
great  weight — the  fear  of  punishment  for  false 
swearing.  I  apprehend,  so  far  as  I  can  form  an 
opinion  on  this  point,  that  there  could  be  no  prose- 
cution for  perjury,  with  regard  to  these  seven 
witnesses  ;  for  no  averment  could  be  received  as  to 
its  being  a  mistake  in  the  title  of  the  depositions, 
and  there  being  no  Articles  given  in  by  the  proctor, 
whose  name  appears  in  the  title,  the  prosecution 
would  fail.  I  am,  therefore,  under  the  necessity  of 
rejecting  all  the  evidence  of  these  seven  witnesses. 
Now,  let  us  see  the  effect  of  rejecting  this  evi- 
dence, and  of  admitting  the  other,  upon  the  Exhibits. 
A.  is  proved,  by  one  of  the  first  five  witnesses 
examined  at  Norwich,  to  whose  evidence  there  is 
no  objection,  and  this  is  the  certificate  of  the  mar- 
riage of  John  Woods  and  Lucy  Ray.  B.,  also 
proved,  is  the  baptismal  certificate  of  Caroline 
Woods,  and  C.  is  that  of  Oeoi^e  Woods.  Of  the 
Exhibits  unproved,  D.  is  the  register  of  the  marriage 
of  John  Spratt  to  Caroline  Woods  ;  E.  is  the  re- 
gister of  baptism  of  Marianne  Spratt ;  and  F*  is  the 
register  of  the  marriage  solemnized  between  the 
party  proceeded  against  and  Marianne  Spratt. 
Now,  the  fact  of  marriage  between  John  Spratt  and 
Caroline  Woods  is  confirmed  by  Caroline  Spratt  . 
herself,  the  party  married,  who  also  proves  the  birth 
of  Marianne  Spratt,  her  daughter,  and  the  fact  of 
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1840.       the  marriage  in  1839,  between  George  Woods  and 
July  18th.     Marianne  Spratt  is  established  by  two  witnesses 

wo^s       present  at  the  marriage. 

\voo'dI  Such  being  the  state  of  circumstances  with  re- 

ference to  the  observations  I  made  towards  the 
commencement,  I  come  to  the  conclusion,  that  the 
evidence  is  perfectly  sufficient  to  enable  me  to  pro- 
nounce a  sentence  in  favour  of  the  prosecutor. 
With  regard  to  the>  earlier  facts  the  Exhibits  are 
proved,  the  identity  is  established  ;  and  as  to  the 
other  Exhibits,  the  facts  to  which  they  refer  are 
proved  by  the  oral  evidence  of  persons  whose  testi- 
mony is  unimpeached,  and  who  are  intimately 
acquainted  with  the  facts  and  circumstances.  I 
have  no  hesitation,  therefore,  in  stating  that,  not 
being  tied  down  by  any  technical  rule,  requiring 
that  the  registers  should,  in  all  cases,  be  produced, 
or  accounted  for,  I  am  satisfied  that  the  evidence  is 
sufficient.  All  I  am  anxious  to  say  is,  that  I  hope 
the  judgment  I  pronounce  will  not  lead  to  a  disre- 
gard of  the  production  of  registers  in  future ;  for 
although  the  Court,  in  this  particular  case,  has 
judged  it  expedient  to  dispense  with  the  pro- 
duction of  the  registers,  it  would  be  extremely 
inconvenient  in  practice  if  their  production  were 
neglected. 

I  have  one  other  objection  to  dispose  of.  It  has 
been  suggested  that  both  these  parties  ought  to  have 
been  cited,  as  the  Court  is  called  upon  to  pronounce 
the  marriage  invalid.  I  am  not  aware  of  any  autho- 
rity which  requires  that  both  parties  should  be 
cited.  A  question  might  arise  hereafter,  whether 
one  of  the  parties  not  having  been  cited,  she  is  bound 
to  abide  by  the  judgment :  that  is  a  question  into 
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which  I  do  not  enter.    The  question  I   have  to       1S40. 
consider    is,   whether  it   is  absolutely   necessary,     jniy  istb. " 
according  to  the  practice  of' the  Court,  in  every       ^^^ 
case  of  an  incestuous  marriage,  to  cite  both  parties.-      ^^ 
In  Burgess  v.  Burgess  (a)  it  was  not  done  ;  it  is 
true  that  in  that  case  there  was  no  marriage  ;  but 
in  Blackmore  and  Thorpe  v.  Brider,  (b)  there  was 
a  marriage,  which  was  pronounced  against,  and  only 
one  party  was  cited,. 

I  therefore  pronounce  this  marriage  null  and 
void,  and  enjoin  the  parties  to  cease  from  conti- 
nuing their  incestuous  connexion  ;  and  I  add  that  . 
this  is  a  sentence  which  the  Court  feels  bound  to 
enforce,  not  only  from  legal  considerations,  but  by 
the  principles  of  general  morality ;  for  whatever 
ideas  may  be  entertained  with  regard  to  marriages 
between  persons  within  the  degrees  of  affinity,  there 
is  no  difference  of  opinion  in  respect  to  marriages  of 
this  kind,  where  the  parties  are  connected  by  con- 
sanguinity, which  are  exceedingly  revolting  to  the 
opinions  and  feelings  of  mankind,  and  it  is  incon- 
sistent with  the  public  welfare  that  such  connexions 
should  be  allowed  to  continue.  I  also  condemn  the 
party  proceeded  against  in  all  the  costs,  except  those 
incurred  by  taking  the  evidence,  which  I  have  been 
compelled  to  reject :  the  other  party  must  bear  the 
loss  occasioned  by  the  error  of  the  examiner  selected 
by  himself.  I  think  it  right  to  say,  that  although) 
in  some  of  these  cases,  public  penance  has  been  di- 
rected, after  considering  the  subject  as  carefully  as 
I  could,  it  has  appeared  to  me  advisable  not  to  make 
that  a  part  of  my  sentence. 

(a)  1  Cons.  R.  284. 

(b)  2  PhiU.  359 :  S.  C.  I  Com.  R.  393>  ». 
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but  with  fnit 
doubt  and  di^ 
fieulQrt  apoo 
the  teftiiDooy 
of  twoatteit- 


Pahtok  againgt  Williams. 


lOg 

totheezO' 
ealaoiL 


was  a  sait  respecting  the  yalidity  of  a  will 
aod  two  codicils,  of  Jones  Panton,  of  Pla^wyn,  in 
the  county  of  Anglesey,  Esq.,  who  died  on  the  26th 
of  May,  1837,  aged  seventy-five,  a  widower,  pos- 
sessed of  a  very  large  property.  The  real  estates 
were  situated  in  fonr  of  the  counties  of  North  Wales, 
— ^Anglesey,  Denbigh,  Flint,  and  Merioneth  ;  and 
he  had  some  houses  in  London,  besides  landed 
property  at  Portsmouth  and  at  Finchley.  The  per- 
sonal property  amounted  to  about  50,000/.  The 
family  estates  came  into  his  possession  at  the  death 
of  his  eldest  brother,  in  1822.  He  left  behind  four 
children,  two  sons  and  two  daughters,  (his  femily 
having  originally  consisted  of  four  sons  and  three 
daughters,)  and  four  grandchildren,  the  issue  of  a 
son  and  a  daughter  deceased.  Two  of  the  sons, 
Mr.  Jones  Panton  and  Mr.  Thomas  Panton,  and  one 
daughter,  Mrs.  Bulkeley  Williams,  died  in  the  life- 
time of  the  testator,  llie  surviving  children  were 
Mr.  Paul  Griffith  Panton,  Mr.  William  Barton 
Panton,  Mrs.  Hamilton,  and  Mrs.  Thomas  Wil- 
liams. The  parties  in  the  suit  were  Mr.  William 
Barton  Panton,  of  Garreglwyd,  in  the  county  of 
Anglesey,  Esq.,  the  youngest  son  of  the  testator,  and 
sole  executor  named  in  a  codicil  to  a  prior  vdll,  and 
Thomas  Williams,  of  Brynbras  Castle,  in  the  county 
of  Carnarvon,  Esq.,  the  husband  of  the  testator's 
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youngest  daughter,  who  propounded  the  papers  in       1840. 
question  as  sole  executor.    The  papers  were  op-     Joiy^ath. 
posed  on  the  ground  of  forgery,  the  appearances  on      pT^ 
the  face  of  them  raising  (as  alleged)  an  inference,     wtSu^Ms. 
that  they  had  originally  contained  other  matters, 
written  in  pencil,  to  which  the  signature  of  the  de- 
ceased in  ink  had  been  obtained,  the  pencil  writing 
being  afterwards  rubbed  out,  and  a  testamentary 
disposition  (in  the  handwriting  of  Mr.  Williams,) 
Substituted.     The  case  on  the  other  side  was,  that 
the  pencil  marks,  whence  the  alleged  fraud  was  in- 
ferred, had  been  placed  upon  the  papers  since  they 
had  left  the  custody  of  the  executor,  and  that  the 
evidence  in  support  of  the  charge  of  forgery  was  the 
result  of  conspiracy,  perjury,  and  subornation  of 
perjury,  (a) 

The  argument  occupied  several  days ;  The 
Queens  Advocate  and  Phillmore  for  Mr.  Panton, 
against  the  papers  ;  and  Addams  and  Haggard  in 
support  of  their  validity,  on  behalf  of  ]Vf  r.  Williams. 

Judgment. 

Sir  Herbert  Jennbr. 

This  is  a  case  which  came  before  the  Court  under 

very  extraordinary  circumstances.     A  vast  number 

of  questions  have  been  raised  in  the  course  of  the 

proceedings  in  this  Court ;  the  cause  itself  is  one  of 

(a)  Mr.  Thomas  Williams,  the  party  in  the  cause,  and  EUen  Evans 
and  Anne  Williams,  the  two  attesting  witnesses  to  the  will,  were 
apprehended  on  a  charge  of  forgery,  during  the  progress  of  the  pro- 
ceedings in  this  cause,  tried  at  the  Central  Criminal  Court,  Old 
Bailey,  in  April,  1838,  on  a  charge  of  forgery  and  acquitted.  Ellen 
Eyans  and  Anne  Williams  recovered  damages  in  an  action  at  law 
against  Mr.  William  Barton  Panton,  for  a  maliciotts  prosecution  $ 
but  the  verdict  was  afterwards  set  aside  upon  a  bill  of  exceptions,  in 
the  Exchequer  Chamber. 
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1840.  the  most  complicated  that  ever,  I  think,  occapied 
July  28ih.  the  attention  and  consideration  of  the  Court ;  the 
fIvwh  pleadings  are  of  considerable  length ;  a  great 
Yf^ala.  number  of  witnesses  were  examined  on  these  pleas, 
and  their  evidence  has  extended  to  a  great  bulk,, 
upon  points  some  of  them  very  material  and  im- 
portant, and  others  which  are,  perhaps,  of  little 
moment.  The  arguments  of  counsel  have  been  ex- 
tremely long  and  elaborate,  and  the  Court  has 
thought  it  right,  in  a  case  of  this  description,  in 
which  not  only  a  considerable  amount  of  property 
is  involved,  but  the  character  and  moral  conduct 
of  individuals — the  parties  in  the  cause,  and  wit- 
nesses on  both  sides,  are  also  very  materially 
concerned,  to  take,  and  it  has  taken,  all  the  cir- 
cumstances into  its  most  mature  and  deliberate 
consideration,  and  has  endeavoured,  as  far  as  it 
could,  to  deal  out  an  equal  and  impartial  measure 
of  justice  to  the  parties,  as  &r  as  the  evidence  in  the 
cause  will  enable  it  to  do. 

This  is  not  a  question  which  depends  at  all  on  a 
consideration  of  the  capacity  of  the  deceased  ;  for 
it  is  admitted  on  all  hands  that  he  was  a  person  of 
perfectly  sound  mind,  memory  and  understanding. 
The  question  is,  whether  the  papers  now  pro- 
pounded before  the  Court  are  or  are  not  the  act  of 
the  testator  ? 

The  landed  property  of  the  deceased  came  into 
his  possession  in  1 822,  on  the  death  of  his  eldest 
brother,  and  he  also,  at  that  time,  acquired  consi- 
derable personal  property,  I  presume  one-third  of 
/iO,000;.  or  60,000/.,  of  which  his  brother  died 
possessed.  On  the  marriage  of  his  eldest  son,  which 
took  place  in  the  3'ear  1823,  a  settlement  was  made, 
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by  which  certain  property  was  settled  upon  that  son      1840. 
and  his  heirs,  the  deceased  reserving  his  own  life  ^jdyssth. 
interest  in  it,  and  also  a  reversion,  in  the  event  of     v^oh 
his  eldest  son  dying  without  issue.     These  estates    w^fuA^L 
were  also  charged  with  42,000i^.  for  the  benefit  of 
the  six  younger  children — that  is,  7,0O0Z.  for  each  ; 
and  in  the  event  of  the  wife  of  the  eldest  son  sur- 
viving her  husband,  the  estates  were  charged  with 
a  jointure  of  9002.  a-year  for  her.      The  estates, 
therefore,  which  were  under  settlement,  were  of 
very  considerable  amount.     There  were  also  un- 
settled  estates  ;    what  their  value   was  does  not 
appear,  but  it  was  not,  probably,  very  large. 

The  deceased  made  several  wills  after  he  came 
to  the  possession  of  the  family  estates.  In  January, 
1824,  the  deceased  made  a  will,  (the  earliest  before 
the  Court,)  in  which,  without  referring  to  the  power 
of  disposition  which  he  had  over  the  settled  estates, 
in  the  event  of  his  eldest  son  dying  without  issue, 
he  bequeathed  all  his  unsettled  estates  equally  be- 
tween his  six  younger  children,  and  appointed  Mr, 
Paul  Griifith  Panton,  the  second  son,  and  Mr. 
Hamilton,  the  husband  of  his  eldest  daughter,  exe- 
cutors.  By  another  will,  in  March,  1824,  he 
exercised  the  power  of  appointment  which  he  had 
over  the  settled  estates,  and  in  the  event  of  his 
eldest  son  dying  without  issue,  he  appointed  the 
settled  estates,  in  the  first  instance,  to  Mr.  Paul 
Griffith  Panton  and  his  issue,  with  remainder  to 
Mr.  Thomas  Panton  and  his  issue  ;  then  to  Mr. 
William  Barton  Panton  and  his  issue  ;  afterwards 
to  Mrs.  Hamilton  and  her  issue  ;  then  to  Mrs. 
Bulkeley  Williams,  (described  as  Jane  Elizabeth 
Panton,)  and,  in  the  last  place,  to  Mrs.  Thomas' 
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^840>      Williams,   under   the    name    of  Lauretta   Maria 

Jaiy  28th.     Pautou  ;  80  that  all  the  parties  were  named  in  this 

p]imK      ^U  in  the  order  not  exactly  of  their  birth,  but  tbe 

w'^i^^      males  before  the  females,  and  their  descendants. 

The  unsettled  property  and  the  personalty  were  to 

be  divided  equally  between  the  six  children,  and 

the  same  executors  were  appointed  as  in  the  will  of 

January,  1824,  namely,  Mr.  Paul  Griffith  Panton 

and  Mr,  Hamilton. 

In  February,  1825,  he  executed  a  codicil, 
whereby  he  gave  a  small  estate  in  the  county  of 
Denbigh,  to  Mr.  Paul  Griffith  Panton,  and  the  rest 
of  the  unsettled  estates  to  his  six  younger  children, 
as  tenants  in  common :  thereby  adhering  to  the  ge- 
neral scheme  of  disposition  which  was  made  by  the 
will  of  1824,  putting ihe  six  younger  children  nearly 
on  an  equality  with  each  other. 

So  the  testamentary  disposition  remained  till 
November,  1828,  when  he  made  an  entire  new  will, 
and  by  that  will,  in  the  event  of  his  eldest  son  dying 
without  issue,  he  devised  the  settled  estates,  first,  to 
Mr.  William  Barton  Panton  and  his  issue,  with 
power  to  charge  them  with  a  jointure  of  500/.  a»year 
to  his  wife  ;  on  failure  of  issue,  to  Mrs.  Hamilton 
and  her  issue  ;  then  to  Mrs.  Bulkeley  Williams 
and  her  issue  :  and  then  to  Mrs.  Lauretta  Maria 
Williams,  (the  wife  of  Mr.  Williams,)  the  party  in 
this  cause  and  her  issue,  with  power  to  charge  the 
estates  with  portions  for  the  younger  children. 
He  then  gives  an  estate  in  the  county  of  Denbigh 
to  Mr.  William  Barton  Panton,  his  heirs  and 
assigns ;  and  the  remainder  of  his  estates  in  Eng- 
land and  Wales,  and  his  personal  estate  and  effects, 
he  gives  to  Mr.  W.  B.  Panton  and  his  daughters. 
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MiiB.   Hamilton   and  Mrs  Thomas  Williams^  and       ^^^' 
appoints   them  executors:  there  is,  therefore,  in     Jviy28th. 
the  will  of  1828,  a  departure  from  the  former  dis-      Pavtoii 
position  contained  in  the  wills  to  which  the  Court     w^uAm. 
has  adverted,  by  excluding  Mr.  Thomas   Panton» 
and  Mr.  Paul  Griffith  Panton. 

In  November,  1829,  he  made  a  codicil  to  that 
will,  by  which  he  bequeathed  plate,  books,  and 
other  articles,  at  Plasgwyn,  to  the  posdessor  of  that 
estate  for  the  time  being,  as  heir-looms ;  and  other 
fixtures  which  were  in  that  house  he  bequeathed  to 
the  possessor  of  that  estate  at  the  time  of  his  death. 

On  the  21st  of  April,  1831,  he  made  a  further 
codicil  to  that  will,  whereby  he  revoked  all  the 
devises  and  bequests  given  by  the  will  of  1828,  and 
the  codicil  of  1829,  in  favour  of  Mrs.  Hamilton  and 
Mrs.  Williams,  and  also  revoked  their  appointment 
as  executors,  and  gave  lOl.  to  Mrs.  Hamilton  and 
400/.  to  Mrs.  Williams,  and  gave  all  his  unsettled 
estates,  and  the  residue  of  his  personalty,  to  Mr. 
William  Barton  Panton,  his  heirs  and  assigns,  and 
appointed  him  sole  executor. 

On  the  29th  of  May,  1833,  the  deceased  made 
a  further  codicil,  by  which  he  revoked  the  legacy 
of  400/.  given  to  Mrs.  Williams  by  the  codicil  of 
1831,  and,  instead  thereof,  gave  her  200/.  for  her 
sole  and  separate  use,  and  in  other  respects  he  con- 
firmed the  will  and  codicils.  Here,  therefore,  was 
a  most  complete  departure  not  only  from  the  scheme 
of  the  wills  which  he  executed  in  the  early  part  of 
the  time  after  he  came  into  the  possession  of  the 
family  estates,  but  also  from  the  bequests  which  he 
bad  given  so  late  as  the  year  1828,  in  favour  of 
Mrs  Hamilton  and  Mrs.  Williams. 
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1840.  It  18  to  be  observed,  that,  at  the  time  when  the 

July  26th.     codicil  of  1831  was  executed,  Mrs.  Bulkeley  Wil- 

p~^      liams,  Mr.  Jones  Panton,  his  eldest  son,  and  Mr. 

againtt  ThoHias  PantoD  were  dead.  Mr.  Jones  Panton 
died  in  1830 ;  Mrs.  Bulkeley  Williams  died  before 
that  period;  Mr.  Thomas  Panton  died  on  his 
passage  home  from  the  East  Indies. 

The  Court  will  presently  consider  the  circum- 
stances under  which  it  is  probable  that  this  devia- 
tion from  the  original  intention,  expressed  in  the 
former  ¥dlls,  was  made. 

But  these  are  not  the  last  testamentary  acts  of  the 
deceased.     On  the  6th  of  November,   1834,   the 
deceased  made  a  will — at  least,  is  alleged  to  have 
made  a  will,  for  that  is  the  question  the  Court  has 
to  determine ;  a  paper  is  produced,  which  purports 
to  be  a  will  of  the  deceased,  and  to  have  been  exe- 
cuted by  him  in  duplicate.     By  that  will  he  devised 
all  his  estates  in  Anglesey,  particularly  the  estate  of 
Plasgwyn,  which  is  expressly  named  in  a  codicil  to 
that  will,  (and  which  formed  part  of  the  settled 
estates,  on  the  marriage  of  his  eldest  son),  to  Mr.'* 
Paul  Griffith  Panton  and  his  heirs,  who  ad  been 
omitted  and  passed  by  in  the  will  of  1828,  and  the 
codicils  of  1829,   1831,  and  1833;    all  his  estates 
in  Denbighshire  and  Merionethshire^  to  Mr.  Wil- 
liam Barton  Panton   and  his  heirs ;   and  all  the 
estates  in  Flintshire  to  Mrs.  Hamilton,  Mrs.  Tho- 
.  mas  Williams,  and  the  children  of  Mrs.  Bulkeley 
Williams,  as  tenants  in  common.     Then  he  gives 
all  the  residue  of  his  real  and   personal  estate,  to 
Mrs.  Thomas  Williams,  and  makes  Mr.  Williams, 
her  husband,  sole  executor.     Here  is  not  only  a 
complete  departure  from  the  will  of  1828,  and  the 
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codicils  to  that  will,  but  also  a  departure  almost  as      1840. 
great  from  the  wills  of  1824  and  1826,  as  in  the  ^  joiy  28th. 
case  of  Mr.  W.  B.  Panton  under  the  will  imme-      j^'^n 
diately  preceding  this ;  and  the  effect  of  this  will    ^^^^^^ 
is  to  give,  in  point  of  &ct,  all  the  personal  estate  to 
Mr.  Thomas  Williams,  for,  although  it  is  given  to 
the  daughter,  who  was  married  at  that  time  to  Mr. 
Williams,  it  is,  in  fact,  left  to  Mr.  Williams,  as 
there  is  no  provision  that  it  shall  be  for  the  separate 
use  of  the  wife. 

In  October,  1836,  he  made  a  codicil,  by  which  he 
recited  that  it  was  his  intention  to  apply  to  a  Court 
of  Equity  to  set  aside  the  settlement  which  had  been 
made  on  his  eldest  son's  marriage ;  and  declares 
it  to  be  his  intention  that  nothing  contained  in  his 
will  shall  be  deemed  or  construed  to  vary  or  alter 
in  any  manner  whatsoever  the  bequest  or  disposal 
of  his  personal  property  as  therein  contained  ;  and 
he  confirms  the  disposition  of  all  his  leasehold 
estates,  stock,  or  funded,  or  otherwise  invested  pro- 
perty, money,  household  furniture,  plate,  linen, 
china,  books,  or  library  pictures, .  farming  stock, 
and  other  personal  property,  to  Mrs.  Thomas  Wil- 
liams, her  executors  and  administrators,  and  con- 
firms the  appointment  of  Mr.  Williams  as  executor  : 
so  that,  it  does  little  more  than  confirm  the  dispo- 
sition made  by  the  will.  In  the  will,  no  reference 
had  been  made  to  the  settlement  on  the  marriage 
of  the  eldest  son ;  but  there  was  a  devise  of  all  the 
estates  in  Anglesey,  particularly  mentioning  Plas- 
gwyn,  the  house  where  the  deceased  resided,  which 
is  bequeathed  to  Mr.  Paul  Griffith  Panton  and  his 
heirs;  and,  in  fact,  the  devise  to  him,  and  the 
benefit  derived  by  him  from   that  devise,  must 
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1840,      depend  upon  the  revocation  of  that  settlement,  on 
July  28th.    an  application  to  a  Court  of  Equity,  or  upon  the 

pH^n      death  of  the  child  of  the  eldest  son  of  Mr.  Jones 

^S^L.     Panton   under   the  age  of  twenty-one ;  for  so  I 

take  the  nature  of  the  settlement,  that  if  he  left  a 

child  which  did  not.  attain  the  age  of  twenty*one 

then  the  propery  would  revert  to  the  testator. 

There  is  a  further  codicil,  which  bears  date  in 
May,  1837,  and  that  again  is  a  mere  confirmation 
of  the  will  of  1834,  which  it  expressly  refers  to  and 
confirms ;  and  it  also  bequeaths  a  legacy  of  20/.  to 
Jane  Thomas,  the  deceased's  upper  housemaid. 

Now  these  last  three  papers  are  those  upon  which 
the  present  question  arises.  They  are  propounded 
by  Mr.  Thomas  Williams,  the  executor  named 
in  them;  and  are  opposed  by  Mr.  William 
Barton  Panton,  as  sole  executor  named  in  the 
codicil  of  1838;  and  the  question  is,  whether  or 
not  these  three  last-mentioned  papers — the  will  of 
1834,  and  the  codicils  of  1836  and  1837— are  the 
valid  acts  of  the  alleged  testator  ?  It  may  be  proper 
here  to  observe,  that  these  three  papers  are  all  ad- 
mitted to  be  in  the  handwHting  of  the  executor, 
Mr.  Williams,'  the  husband  of  the  residuary  legatee, 
and,  in  point  of  fact,  the  legatee,  I  may  almost  say, 
the  universal  legatee^  so  far  as  the  personal  property 
is  concerned.  The  will  purports  to  be  attested  by 
three  persons,  who  were  in  the  service  of  Mr.  Wil- 
liams. Ellen  Evans,  lady's  maid  to  Mrs.  Williams, 
Ann  Williams,  their  cook,  and  John  Williams,  who 
was  in  the  service  of  Mr.  Thomas  Williams,  and 
who  is  since  dead.  The  first  codicil  purports  to 
have  been  executed  in  the  presence  of  Ellen  Evans 
alone ;  the  second  codicil  is  without  witness.     The 
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will  and  the  first  codicil  were  executed  in  the  house       1840. 
of  Mr.  Williams,  at  Brynbras,  where  the  deceased    Jaiy  28th. 
is  stated  to  have  been  on  a  visit;  and  the  third      pT^n 
purports  to  have  been  executed  in  the  deceased's     wfiLu!!!*. 
house,  at  Plasgwyn,  upon  Sunday^  the  7th  of  May, 
upon  which  day,  it  is  stated,  Mr.  Williams  visited 
the  deceased  there* 

Now,  these  circumstances  are  certainly  such  as 
must  necessarily  create  a  considerable  degree  of 
jealousy  and  caution  in  the  mind  of  the  Court,  in 
examining  the  proofs  adduced  in  support  of  these 
instruments.  It  cannot  be  denied,  that,  where  a 
will  is  so  much  to  the  benefit  of  the  party  by  whom 
it  is  prepared,  in  whose  house  it  purports  to  have 
been  executed,  by  whose  servants  it  purports  to  be 
attested,  who  were  it  seems,  instructed  to  keep  the 
matter  secret,  (for  it  is  so  stated  by  Ellen  Evans 
and  Ann  Williams)  at  the  time  of  execution,  and 
where  the  last  codicil  purports  to  be  executed,  not 
in  the  presence  of  a  witness,  but,  though  in  the 
house  of  the  deceased,  in  the  presence  only  of  Mr. 
Williams,  no  other  person  being  present^--I  say^ 
these  are  all  circumstances  which  must  necessarily 
create  a  considerable  degree  of  jealousy  in  the 
mind  of  the  Court,  and  vigilance  in  examining  the 
evidence  adduced  in  support  of  the  acts ;  and  still 
more  will  its  jealousy  and  vigilance  be  awakened^ 
when  it  considers  that,  in  point  of  fact,  Mr.  Wil- 
liams, a  stranger  in  blood,  is  substituted  in  the 
room  of  Mr.  W.  B.  Panton,  if  not  as  universal 
legatee,  yet,  as  residuary  legatee,  in  a  large  amount 
of  the  deceased's  property.  On  the  other  hand,  it 
cannot  be  denied  that  proof  may.  be  adduced  ade-* 
quate  to  discharge  the  burden  thus  thrown  on  the 
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1840.  executor  who  propounds  these  papers,  and  it  may 
July  astb.  go  to  account  for  this  departure,  from  the  intention 
p~^  evidenced  by  former  testamentary  acts,  by  a  sudden 
agaiwt  change  in  the  feelings  and  affections  of  the  testator 
towards  the  different  members  of  his  family ;  by 
shewing  that  the  deceased  was  of  a  fickle  and 
changeable  character  and  disposition  ;  and  that  he 
declared  his  intention  before  the  act  was  per- 
formed; or  by  a  recognition  of  that  act,  and 
allusion  to  the  disposition  contained  in  it  after  it 
had  been  done ;  and  there  may  be  intrinsic  evi- 
dence arising  from  the  contents  of  the  papers  them- 
selves, shewing  that  they  could  only  have  proceeded 
from  the  testator  himself;  or,  in  the  absence  of  cir- 
cumstances leading  to  probability  or  improbability, 
on  the  one  side  or  other,  they  may  be  supported  by 
the  irresistible  evidence  of  witnesses,  of  whose 
credit  there  is  no  impeachment 'whatever. 

The  state  and  condition  of  the  deceased  and  his 
family,  at  the  time  when  the  execution  of  these 
instruments  took  place,  may  not  be  immaterial  to 
be  considered,  in  order  to  see,  first,  what  is  the 
probability  of  the  disposition  contained  in  these 
papers,  with  reference  to  the  state  of  his  affections. 
I  have  already  stated,  that,  in  the  year  1822,  the 
deceased,  (who  had  formerly  been  a  stamp  distri- 
butor in  the  county  of  Anglesey)  succeeded  to  the 
family  estates,  and  that,  upon  the  marriage  of  his 
eldest  son,  he  provided  for  him  and  his  family  by 
settlement  of  diese  large  estates.  In  1828,  then, 
before  the  executioli  of  the  sulisequent  will,  what 
was  the  state  of  the  deceased's  family  ?  In  1828', 
there  had  been  a  quarrel  or  misunderstanding 
between    the    deceased    and  his  son,   Mr.    Paul 
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Griffith  Pantotiy   and  it  may  not  therefore  have 
been  unlikely  that  he  would  pass  by  him,  as  he    Juiyssth. 
appears  to  have  done  in  1828,  in  the  disposition  of 
his  property,  though,  on  the  death  of  his  fether,  he 
would  come  into  the  possession  of  7,000/.,  originally 
settled  on  him  as  one  of  the  younger  children ;  and 
it  appears  that  he  received  from  the  deceased  a 
bond  for  3002.  per  annum,  or  some  bond  for  securing 
the  payment  of  a  certain  sum,  if  not  the  precise 
interest  of  7,000/,  during  his  life.     With  respect  to 
Mr.  and  Mrs.  Hamilton,  it  should  seem  that  she 
would  come  into  the  possession  of  7,0002.  on  the 
death  of  the  testator,  but  that  she  had  no  bond  given 
to  her  to  secure  the  payment  of  any  sum,    she 
being,  as  it  is  alleged,  well  provided  for.     With 
respect    to   Mr.  Thomas  Panton,  he  does  not  at 
that  time  (1828)  appear  to  have  been  dead,  and 
there  is  no  particular  reason  given  why  he  should 
be  passed  over  in  that  will.     He  would  come  into 
the  possession  of  7,000/.  on  the  death  of  his  father ; 
and  he  had  also  300/.  per  annum,  secured  by  a 
bond ;  but  he  is  passed  over  altogether  in  the  will 
of  1828. 

At  this  time,  then,  the  three  persons  who  were 
to  be  principally  benefitted  are  Mr.  William  Barton 
Panton,  Mrs.  Hamilton,  and  Mrs.  Thomas  Williams; 
they  were  to  divide  the  unsettled  estates  and  per- 
sonal property  between  them,  and  were  appointed 
joint  executors. 

The  Court  at  present  must  take  it,  that  this  will 
of  1828,  and  the  two  codicils  are  admitted  to  be 
valid.  No  question  is  raised  with  respect  to  them 
in  the  pleadings,  though  it  has  been  argued,  that, 
if  the  disposition  contained  in  these  papers  was  a 
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1840.       departure  from  the  original  intention  of  the  former 

July  28th.     will,  it  is  not  at  all  improbable  that  the  testator 

;p~„      might  again  change  his  mind,  and  dispose  of  his 

wS.LuL     P'^P^rty  ™  ^  manner  different  from  that  in  which 

it  purports  to  be  disposed  of  by  the  will  to  which  I 

am  now  adverting. 

In  April,  1828,  shortly  after  that  will  had  been 
executed,  Mrs.  Thomas  Williams  married ;  and  a 
circumstance  occurred  in  1829,  which  would  go 
to  shew  that  the  deceased  at  that  time  was  consi- 
derably annoyed,  and  expressed  a  certain  degree 
of  anger  against  his  daughter:  an  action  was 
brought  against  Mr,  Thomas  Williams,  her  hus- 
band, by  a  person  named  Jones,  for  a  •breach  of 
promise  of  marriage  by  her;  and  it  does  appear, 
by  a  letter  written  by  die  deceased,  that  he  was 
called  upon  to  pay  a  certain  sum  of  money  on  this 
account,  (the  action  being  compromised),  to  pre- 
vent exposure  in  a  Court  of  justice  ;  and  his  letter 
refers  to  that  circumstance.  It  also  appears,  that 
at  a  later  period,  though  the  precise  time  is  not 
exactly  stated,  according  to  the  evidence  of  Mr. 
Bettiss,  the  deceased  told  him  there  had  been  a 
quarrel  between  Mr.  W.  B.  Pantou  and  Mr. 
Thomas  Williams,  in  the  course  of  which  a  blow 
had  passed  from  one  to  the  other.  Mr.  Bettiss  says 
the  deceased  told  him,  and  it  appears  from  the 
evidence  of  Jdhes,  the  housekeeper  of  the  deceased, 
that  there  was  an  interval  during  which  the  visits 
of  Mrs.  Williams  were  broken  off  from  Plasgwyn 
and,  therefore,  it  is  not  impossible  that  this  might 
have  produced  the  change  in  the  deceased's  mind 
with  respect  to  the  benefit  which  he  gave  to  Mrs. 
Williams,  by   the  will  of  1828,  and    which   was 
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reduced  by  the  codicil  of  April,  1831.  With  1840. 
respect  to  Mrs.  Balkeley  Williams,  it  should  seem  July  28tb. 
that  the  deceased  had,  after  her  death,  brought  an  pTI^n 
action  s^ainst  her  husband  for  a  ring  which  he  w^luams. 
retained  in  his  possession,  which  the  deceased 
considered  belonged  to  him.  She  was  dead  before 
the  time  this  codicil  was  executed ;  and  it  appears 
that  the  deceased  had  certainly  no  very  great 
partiality  for  Mr.  Hamilton ;  therefore,  there  is 
no  reason  to  suppose  he  would  have  had  any  great 
portion  of  the  deceased  s  property,  beyond  that 
settled  on  his  wife,  as  one  of  the  younger  children. 
With  respect  to  Mrs.  Hamilton,  nothing  appears— 
there  is  no  reason,  I  presume,  for  not  making  her 
an  allowance  at  the  time  of  her  marriage,  but  that 
she  was  already  well  provided  for,  which  induced 
him  to  exclude  her  from  any  benefit.  With  re- 
spect to  Mrs.  Thomas  Williams,  I  have  already 
stated  that,  in  1831,  her  legacy  was  reduced  to 
400/. ;  and  again,  in  1833,  that  is  further  reduced 
to  200/.  for  her  sole  and  separate  use ;  as  if  the 
deceased  had  at  this  time  not  entertained  that  de- 
gree of  regard  for  and  confidence  in  Mr.  Williams, 
which  it  is  alleged  he  did  entertain  in  November, 
1834,  and  some  time  antecedent  to  that  date. 

With  respect  to  Mr.  W.  B.  Panton,  he  was  the 
youngest  of  the  deceased's  sons ;  he  had  never  left 
his  father  house,  that  is,  he  always  continued 
domiciled  with  him ;  he  had  the  management  of 
his  father's  property  very  much  confided  to  him, 
and  it  is  alleged  that  he  was  a  favourite  son  ;  and 
there  is  abundant  evidence  to  shew  that  the  de- 
ceased and  himself  bore  great  affection  towards 
each  other ;  that  they  were  mutually  attached  one 
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1840.      to  the  other;  and  though  it  has  been  suggested 
July  28th.     that  the  deceased  was  in  fear  of  this  son  ;  that  he 

pTii^N  was  intimidated  by  him;  that  he  was  under  the 
wSJiH^M.  control  and  influence  of  Mr.  Rumsey  Williams, 
a  solicitor,  whose  daughter,  in  1832,  Mr.  W.  B. 
Pan  ton  had  married,  I  have  looked  in  vain  to  find 
anything  that  would  shew  that  Mr.  W.  B.  Panton 
had  conducted  himself  towards  his  father  in  any 
other  than  the  most  respectful  and  affectionate 
manner.  Although  it  may  be  true  that  he  partakes 
in  some  degree  of  the  warmth  of  temper  to  which 
the  natives  of  the  principality  are  subject,  and 
though  in  one  or  two  cases  he  may  have  come  into 
personal  contact  with  one  or  other  of  the  servants, 
yet  there  is  nothing  from  which  the  Court  can 
collect  that  there  was  any  intimidation  or  violence 
on  his  part  towards  his  father,  or  any  other  than 
the  most  respectful  and  affectionate  conduct.  There 
is  no  evidence  whatever  to  shew  that  there  was 
not  a  reality  of  affection '  between  them ;  and  we 
have  a  witness,  who  is  spoken  of  on  both  sides  as 
a  person  worthy  of  credit,  namely,  Mr.  Roberts, 
the  medical  attendant,  who  speaks  to  the  attentions 
paid  by  Mr.  W.  B.  Panton  to  his  father,  and  to 
the  return  made,  and  which  he  believes  to  hare 
been  sincerely  made,  on  the  part  of  the  father  to 
the  son.  And  the  tenderness  and  affection  of  the 
deceased  appear  also  to  have  been  extended  to  the 
wife  and  daughter  of  Mr.  W.  B.  Panton.  Nothing 
can  be  more  clear  or  explicit  than  the  declarations 
of  Mr.  Roberts  on  this  point.  I  cannot  think  that 
the  Court  can  come  to  any  other  conclusion,  even 
without  the  evidence  of  Henry  Brereton  and  Grace 
Huxley — Brereton  being  the  steward  of  the  de- 
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ceased,  who  had  been  in  the  family  many  years,       1^40. 
in  the  service  of  the  brother,  before  the  deceased     juiy  28th. 
came  into  possession  of  the  family  estates — who  says      pawtoh 
they  lived.on  the  most  affectionate  terms  t(^ether,     wifu!!iM. 
and  the  deceased  would  scarcely  do  anything  in 
the  management  of  his  property  without  consulting 
Mr.  W.  B.  Panton ;  he  kept  hounds  and  horses 
and  servants  for  him;  he  lived  with  him  in  the 
same  house,  with  his  wife  and  child,  and,  in  short, 
was   entirely  domesticated    with   him.     There   is 
nothing  from    which  the  Court  can  collect  that 
the  deceased  was  not  sincere  in  his  expressions  of 
regard  and  attachment  to  him  and  his  wife  and 
child  ;  therefore,  it  is  somewhat  difficult  to  account 
for  his  departure  from  the  will  of  1828.     I  think 
there  can  also  be  no  doubt,  from  the  evidence  of 
Mr.  Roberts,  and  of  the  servants,  that,  during  the 
last  illness  of  the  deceased,  there  was  the  same 
affection  and  regard,  the  same   attention  paid  to 
him  by  his  son  and  the  son's  wife,  and  the  same 
degree  of  attachment  manifested  by  the  deceased 
to  his  son  and  his  wife,  as  is  alleged  in  the  early 
part  of  their  communication  with  each  other ;  and 
that  so  affectionately  attached  was  the  deceased  to 
his  son  and  his  son's  wife,  that  he  would  scarcely 
take  any  kind   of  medicine   or  food,  during  his 
sickness,  from  any  other  hands  but  theirs.     I  am, 
therefdlre,  of  opinion,  that   there  was  no  motive 
whatever,  from  any  change  of  conduct  of  Mr.  W. 
B.  Panton  to  the  deceased,  or  of  the  deceased 
towards  him,  which  should  have  led  to  this  altera- 
tion— ^to  the  substitution  of  Mr.  Williams,  (for  so  it 
is),  for  his  son. 

Now,  the  deceased  having  died  upon  the  26th 
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^840.  of  May,  the  funeral  took  place  upon  the  2nd  of 
Juijr  28tb.  Jane  ;  the  family  attended  the  funeral,  and  anoongst 
Panton  others,  Mr.  Bulkeley  Williams  and  Mr.  Paul 
wirL  Griffith  Panton.  though  be  had  not  been  in  his 
father's  house  for  ten  years  preceding.  There 
were  other  branches  of  the  family  present,  and 
Mr.  Thomas  Williams  also  attended,  but  did  not 
arrive  at  the  house  until  the  procession  was  quitting, 
and  did  not  return  to  the  house  after  the  ceremony 
concluded,  but  went  to  his  own  house;  it  being 
usual,  in  that  part  of  the  country,  that  the  will  of 
the  testator  should  be  read  after  the  funeral  had 
taken  place.  However,  it  does  not  appear  that 
this  was  done  on  that  occasion,  as  Mr.  Williams^ 
a  person  having  an  interest  in  the  deceased's  pro- 
perty, was  not  in  attendance.  It  seems  that  some 
communications  passed  between  him  and  Mr.  W. 
B.  Panton  not  of  a  very  friendly  nature ;  indeed, 
it  is  quite  clear  that,  from  the  time  of  the  quarrel, 
there  was  nothing  of  the  nature  of  cordiality 
existing  between  Mr.  Williams  and  Mr.  W.  B. 
Panton,  and  without  any  communication  between 
the  parties,  Mr.  Williams  lefi;  them  after  the 
funeral  had  taken  place.  Another  day  was  pro- 
posed for  reading  the  will,  which  was  finally  fixed 
for  the  9th.  Two  letters  were  written  in  the  inter- 
mediate time,  one  dated  the  5th  of  June  and  another 
the  6th,  with  respect  to  the  time  at  which  the  read- 
ing of  the  will  was  to  take  place ;  and  Mr.  Williams 
seemed  to  consider  that  his  convenience  had  not 
been  consulted  by  Mr.  W.  B.  Panton,  and  states 
his  intention  of  leaving  the  country  before  the  9th 
of  June,  on  account  of  the  state  of  health  in  which 
his  wife  was,  who  required  change  of  air :  but  in 
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that  letter  he  informs  Mr.  W.  B.  Panton,  as  he      ^^*Q- 
should  not  be  present,  that  Mr.  Boggie,  a  gentle-     Jtt|y28th. 
man  of  the  law,  would  attend  for  him.     Upon  the      Panton 
i^th  of  June  neither  his  solicitor  nor  Mr.  Williams     wSil^iis. 
was  present ;  but  the  will  is  read,  and  it  seems  that 
Mr.  Owen   Gethen  Williams,  a   brother   of  Mr. 
Thomas  Williams,  who    resided    within    a    short 
distance  of  the  deceased's   house,   and  who  had 
been  in  communicution  with  his  brother  on  the 
subject,  had  been  sent  to  Plasgwyn,  to  say  that  he 
wished  to  see  the  will,  and  would  either,  if  they 
would  send  it  to  his  house,  read  it  there,  or  come 
over  to  Plasgwyn  to  read  it.      The  latter  is  the 
mode  adopted,  and  Mr.  Owen  Oethen  Williams, 
upon  t^e  same  day,  the  9th  of  June,  proceeds  to 
Pla^wyn,  where   he   reads  the  will,  and  makes 
extracts  from  it  on  behalf  of  his  brother. 

NoW)  at  that  time,  the  preparation  for  the  ftmeral 
of  the  deceased  had  been  made,  and  the  funeral 
itself  had  taken  place,  under  the  direction  of  Mr. 
W.  B.  Panton,  as  executor  of  the  deceased.  On 
this  dth  of  June,  and  upon  the  funeral,  there  was 
Ho  interruption  on  behalf  of  Mr.  Thomas  Williams ; 
but  it  ck>es  appear,  that  upon  the  6th  of  June,  (from 
the  letter  of  the  6tfa  of  June)  Mr.  Williams  had 
declared  that  no  will  should  be  proved  unless  it 
had  been  seen  by  the  family,  and  that  he  would 
enter  a  caveat  against  it ;  and  upon  the  9th  of  June, 
when  Mr.  0.  G.  Williams  attends,  and  reads  tiie 
will,  and  makes  extracts  from  the  will  and  the 
codicild,  he  gives  no  intimation  whatever  that  his 
brother  was  in  possession  of  a  will  of  later  date 
than  either  the  will  of  Mr.  W.  B.  Panton,  or  the 
codicils  to  that  will.     Not  the  least  intimation  was 
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1840,  given  of  the  existence  of  such  a  will,  by  which 
JuiyMtb.  the  authority  of  Mr.  W.  B.  Panton  was  superseded, 
pI^n  and  Mr.  Williams  had  been  substituted  as  an  exe- 
Wfi^LUM.  <^utor  instead  of  him.  At  this  time,  it  should  seem^ 
by  the  evidence  of  Mr.  O.  G.  Williams,  that  he 
and  hb  brother  had  been  in  communication  with 
each  other,  that  he  had  been  apprised  by  him  of 
the  existence  of  this  will  of  1834,  and  of  the  codicil 
of  May,  1837  ;  for  as  Mr.  0.  G.  Williams  expressly 
states,  it  was  under  his  advice  that  Mr.  Thomas 
Williams,  who  consulted  him  whether  it  would  not 
be  proper  that  he  should  go  over  to  Plasgwyn,  to 
assert  his  rights  as  executor,  abstained  from  so 
doing;  but  he  came  to  town  for  the  purpose  of 
consulting  and  advising  with  a  professional  person 
in  London,  he  at  that  time  not  being  in  possession 
of  the  will  of  November,  1834,  and  the  codicil  of 

1836,  though  he  was  in  possession  of  the  codicil  of 

1837.  The  former  will  and  codicil,  (that  is,  the 
will  itself  and  the  first  codicil,  together  with  certain 
other  papers  of  a  testamentary  nature),  had  been 
deposited  in  the  care  of  Messrs.  Child  and  Com- 
pany, the  bankers — not  of  the  deceased,  but  df 
Mr.  Thomas  Williams — ,and  remained  there  de- 
posited until  the  month  of  June  after  the  deceased's 
death,  when  they  were  removed  from  thence,  in 
the  presence  of  the  person  who  deposited  them, 
Ellen  Evans,  accompanied  by  Mr.  Boys.  At  this 
time,  therefore,  the  whole  of  the  family  assembled 
at  Plasgywn  were  in  entire  ignorance  of  the  ex- 
istence of  any  other  will  of  later  date  than  Mr. 
W.  B.  Panton's  and  no  intimation  whatever  was 
given  that  there  was  such  a  will. 

Now,  it  seems  that,  on  behalf  of  Mr.  W.  B.  Pan- 
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ton,  a  letter  was  addressed  in  the  usual  course  of  1840. 
business  to  a  proctor  of  this  Court,  desiring  him  jttiy28tb. 
to  send  down  a  commission  to  swear  Mr.  W.  B.  plii^H 
Panton  as  executor  to  the  will  of  1828.  It  was  ^^ 
stopped  by  a  caveat  having  been  entered  on  behalf 
of  Mr.  Thomas  Williams;  and  upon  that  caveat 
being  warned,  it  appeared  it  was  on  his  behalf,  as 
executor  named  in  the  will  of  1834,  and  the  codicils 
of  1836  and  1837,  of  which  he  prayecf  probate. 
This,  then,  was  the  first  intimation  of  the  existence 
of  any  will  of  later  date  given  to  Mr.  W.  B.  Panton, 
or  rather  to  his  advisers;  for,  according  to  the 
evidence  of  Mr.  Bettiss,  Mr.  W.  B.  Panton  does 
not  appear  to  have  had  an  intimation  of  the  existence 
of  the  will  till  the  26th  of  July  following,  though, 
I  think,  there  may  be  some  incorrectness  in  this, 
and  that  it  must  have  come  to  the  knowledge,  at 
least,  of  his  advisers,  at  an  earlier  period,  though 
it  is  probable  that  the  contents  of  the  papers  were 
not  known  at  Anglesey  or  Plasgywn  till  a  later 
period. 

The  caveat  having  been  warned,  a  proctor  ap- 
pears for  Mr.  T^illiams,  as  executor  of  a  will  and 
two  codicils,  the  date  of  which  is  set  forth,  and  of 
which  he  prays  probate.  These  scripts  were  not 
then  (as  I  apprehend)  exhibited  to  the  other  party, 
or  to  any  other  persons  advised  with  by  him ;  but 
upon  the  18th  of  July,  after  other  proceedings  had 
taken  place  in  the  cause,  an  affidavit  of  scripts  is 
made,  dated  the  18th  or  19th  of  July ;  it  is  brought 
into  Court  on  the  22nd  of  July,  and  then  it  is  (I 
apprehend)  for  the  first  time  that  the  contents  of 
the  will  and  codicils  were  known  to  the  adverse 
p  arty,  unless,  private  communications  passed  between 
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^^^-       t'jfi'n  at  an  earlier  period,  of  which  no  trace  is  to  be 
July  28th.     found  in  the  proceedings  in  this  cause.     Therefore, 
pHI^      I  think  it  not  improbable  that,  when  Mr.  Bettiss 
wS^ulL.    ^*^*es  in  his  evidence,  that  the  first  intimation  which 
Mr.  W.  B*   Panton  had   of  any  other  will  than 
that  of  which   he  was   executor,   was  upon   the 
26th  of  July,  at  the  time  when  the  sale  was  ad- 
vertised  to  take  place  at   Plasgywn, —  at  which 
Mr.  O.  G.  Williams  declared  there  was  a  will  of  a 
later  date,  by  which  Mr.  Thomas  Williams  was 
made  executor,  and,  consequently,  the  authority  of 
Mr.  W.  B.  Panton,  under  which  he  directed  the 
sale  to  take  place,  had  been  superseded,— that  that 
is  what  is  meant  to  be  stated. 

Upon  the  production,  therefore,  of  these  papers  it 
is  ^uite  dear  that  there  must  have  been  a  very  con- 
sid^^ble  degree  of  surprise  created  in  the  mind  of 
Mr.  W.  B.  Panton,  of  Mr.  Ramsey  Williams,  his 
father-in-law,  and  Mr.  Bettiss,  who  had  mamei 
a  sister  of  Mr.  Biumsey  Williams,  in  short,  ^f  aU 
Mr.  W,  B.  Panton's  friends,  who  had  supposed, 
not  only  from  the  existence  of  the  will  and  .codicils, 
but  from  the  conduct  of  the  deceased,  and  certain 
circumstances  to  which  I  will  presently  advert,  that 
be  was  the  person  to  whom  the  great  bulk  of  the 
testator's  property  would  descend  on  his  death,  and 
which  is  also  in  conformity  with  declarations  stated 
to  have  been  made  by  the  deceased,  not  only  at  the 
time  of  the  marriage  of  Mr.  W.  B.  Panton,  but 
afiberwards. 

Upon  this  affidavit  of  scripts  being  brought  in, 
the  usual  steps  being  taken,  the  will  was  pro- 
pounded  in  a  common  condidit — that  is,  with  the 
exception  of  those  Articles  which  are  usually  addefi 
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to  the  common  condidity  where  one  of  the  subscrib-      1840. 
ing  witnesses  to  the  will  has*  died  before  the  suit.     Juiy28tb. 
Upon  that  allegation,  the  t^vo  surviving  witnesses      pl^v 
were  examined,  and  the  death  and  character  of  the    wnxtTn?*. 
third  witness,  John  Williamsi  (whose  name  appears 
subscribed  to  the  paper),  v/ere  examined  to  and 
proved.     Upon  this,  publication  being  prayed,  an 
Allegation  or  plea  was  given  in,  stating  the  ground 
of  opposition  to  this  will ;    its  admissibility  was  de*^ 
bated;  it  was  directed  to  be  reformed,   and  was 
afikerwards  admitted   as  reformed,  and  upon   that 
Allegation  many  witnesses  have  been  examined. 

The  examination  of  the$;e  witnesses  was  taken 
under  a  commission  at  Carnarvon.  In  the  first 
instance,  there  had  been  same  mistake  with  respect 
to  the  parish  in  which  Carnarvon  was  stated  to 
have  been  locally  situated,  tind  another  commisoion 
issued,  and  was  opened  urpon  the  10th  or  11th  of 
January,  1837,  and  the  depositions  under  it  were 
continued  till  the  17th  of  January,  when  Mr. 
Williams,  who,  being  a  solicitor,  conducted  his 
own  cause  at  Carnarvon,  liefore  the  examiner,  (his 
proctor  having  left  CamaTvon)  protested  against  a 
further  examination  of  witnesses,  until  it  was  as- 
certained  whether  the  te:rm  probatory,  which  had 
then  expired,  would  be  extended.  Application 
was  accordingly  made  to  the  Court,  and  the  term 
probatory  was  extended,  and  the  examination  was 
renewed  upon  the  22nd  of  January.  Upon  the 
commission  being  retume  d  into  Court,  on  the  2nd 
or  3rd  of  February,  an  Al  legation  was  asserted  on 
behalf  of  Mr.  Williams. 

But  further  proceedings  •  in  this  Court  were  in- 
terrupted by  an  occurrenoe  of  a  most  extraordinary 
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1840.  description  ;  for  it  seems  that,  in  consequence  of 
July  28th.  some  discoveries  alleged  to  have  been  made  just 
pIiitoii  immediately  previous  to  the  closing  of  the  commis* 
\^r^.  ®^^°'  ^^-  Thomas  Williams  and  the  two  maid 
servants  were  app^rehended  on  a  charge  of  foi^ery, 
and  were  committed  to  take  their  trial  at  the 
Central  Criminal  Court,  which  took  place  in  April, 
1838,  and  terminated  .in  their  acquittal.  The  pro- 
ceedings in  this  Court,  under  such  circumstances, 
were  almost  necessarily  suspended ;  for  it  was  quite 
impossible  to  suppose  that  Mr.  Williams's  proctor 
could  give  in  his  Allegation  in  answer  to  the  plea 
on  the  other  side,  in  explanation  or  denial  of  the 
circumstances  therein  stated,  whilst  such  a  charge 
was  hanging  over  his  bead,  and  more  particularly 
since  the  whole  of  Mr.  Williams's  papers  were 
seized  when  his  person  was  arrested,  and  amongst 
them  the  correspondence  in  reference  to  this  case, 
and  between  him  and  his  proctor.  Therefore,  the 
proctor  very  naturally,  declared  he  would  waive 
the  Allegation  he  had  asserted,  and  he  pTs,yed 
publication  on  the  evidence  which  had  been  already 
given ;  and  the  prayer  would  have  been  acceded 
to,  but  that  additional  Articles  were  asserted  on 
behalf  of  Mr.  Panton.  Now,  the  bringing  in  of 
these  additional  Articles  "was  most  strongly  objected 
to  on  behalf  of  Mr.  WiUliams,  under  the  advice  ci 
his  counsel  (and  very  fproperly)  ;  but  the  other 
party  pressed  the  bringing  in  of  these  Articles, 
and,  before  the  trial  had  been  concluded,  an  act 
on  petition  had  been  entered  into  on  the  prayer 
of  die  proctor  for  Mr.  'W.  B.  Panton,  stating  the 
grounds  on  which  he  considered  himself  at  liberty 
to  bring  in  these  additional  Articles.    The  Cqu^ 
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(after    the    trial   was   terminated),   after  hearing       ^^^*  _ 
counsel  on  both   sides,    was  of  opinion  that  the     Juty  28th. 
proctor  was  entitled  to  bring  in  these  additional      pANioir 
Articles:  they  were  brought  in  accordingly,  were     wSuTuu 
debated,  and  ordered  to  be  reformed ;  brought  in 
as  reformed,  and  admitted,  and    witnesses   were 
examined  on  them.     Mr.  Williams  also  afterwards 
brought  in  an  Allegation  in  the  principal  cause, 
by  way  of  answer  to  the  charges  against  him  in  the 
former  Allegation  on  behalf  of  Mr.  W.  B.  Panton 
and    the  additional  Articles.      Other   allegations 
were  also  gi^en  in,  and  after  the  examination  of 
all  the  witnesses  had  been  taken  by  commission, 
and  was  in  the  Registry,  the  evidence  was  pub- 
lished, and  the  cause  came  on  for  hearing  in  the- 
usual  course.    The  Court  has  thought  it  right  to 
state  the  nature  and  circumstances  of  the  proceed- 
ings, because  there  never  was  a  case  before  this 
Court  under  circumstances  so  extraordinary  as  these. 

Now,  the  grounds  upon  which  the  opposition  to 
this  will  rests  must  be  noticed  particularly.  Some 
of  them  are  more  prominent  than  others ;  some, 
which  were  apparently  important  in  the  first  in« 
stance,  became  of  less  importance  in  the  progress 
of  the  cause  ;  but  there  are  some,  the  evidence  on 
which  required  to  be  minutely  read  by  the  Court, 
more  than  once,  after  the  arguments  of  counsel 
were  concluded ;  and  to  some  of  these  I  must  par- 
ticularly advert. 

A  charge  is  made  of  forgery  against  Mr.  Thomas 
Williams,  the  executor,  not  only  as  arising  out  of  the 
facts  stated  in  the  additional  Articles,  but  a  charge 
was  originally  made  in  the  first  allegation  upon  the 
other  side.    That  charge  has  been  not  only  denied 
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1840.      by  those  who  have  adrocatod  the  cause  of  Mr. 

jaiy  28th.     WilUams,  but  they  have   recriminated  upon  the 
P^^j,      other  parties,  accusing  them,  or  at  least  those  by 

WttUA^ffl.  ^^^ni  they  are  advised ;  I  do  not  mean  any  of  the 
practitioners  of  this  Court,  but  those  who  have  had 
the  management  of  the  business  in  the  country. 
Mr.  Rumsey  Williams,  fether-in-law  of  Mr-  W,  B. 
Panton;  Mr.  Bettiss,  who  married  a  sister  of 
Mr.  Rumsey  Williams ;  Mr.  Spencer,  Mr.  William 
Jones,  of  Glanbennoy  a  solicitor^and  others  who  are 
apparently  persons  of  general  respectable  character 
and  to  be  impeached  only  by  the  manner  in  which 
they  have  deposed  and  conducted  themselves  in  the 
present  proceedings — ^these  gentlemen  have  been 
charged  with  fraud,  forgery,  perjury,  subomatioa 
of  perjury,  and  conspiracy,  so  that,  upon  the  one 
side  or  the  other,  it  seems  agreed,  a  most  atrocious 
fraad  has  been  attempted  to  be  practised  on  the 
deceased  (supposing  Mr.  Williams  to  be  the  party), 
and  on  the  Court,  and  other  persons  engaged  in 
tbe  cause,  supposing  the  other  persons  to  be  the 
authors.  This  case,  therefore,  imposes  upon  the 
Court  a  most  unpleasant  duty-«^-one  which  it  is 
seldom  called  to  p^orm,  namely,  to  decide  upon 
which  of  the  two  parties  it  is  that  the  crime  of 
forgery  is  to  be  aflBixed,  as  well  as  the  further  impu* 
tation  of  supporting  that  forgery  by  peijury,  subor- 
nation of  perjury,  and  conspiracy ;  and  I  must  say, 
that,  in  the  whole  course  of  my  experience,-  I 
do  not  remember  a  case  in  which  so  much  contra* 
dictory  evidence  has  been  adduced  as  in  the 
present,  for  there  is  scarcely  a  fact  throughout  the 
whole  case,  upon  which  the  witnesses,  on  each  side, 
are  not  directly  at  variance. 
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A  good  deal  has  been  said,  in  the  course  of  the       1840. 
argument,  upon  the  question  as  to  which  side  the     juiy  28th. 
onusprobandi  lies  on.  It  was  urged  on  behalf  of  Mr.      p^^h 
W.  B.  Panton,  that,  in  a  case  of  this  peculiar  des-     ^f^^^uVL. 
cription,  namely,  where  a  large  benefit  is  given  to 
the  party  by  whom  the  papers  were  prepared,  in  < 

whose  house  they  were  executed,  by  whose  servants  \  T 
they  purport  to  be  attested,  and  where  there  is  such  i 
a  departure  from  former  testamentary  intentions, 
the  duty  lay  upon  him,  the  party  propounding  them,  \ 
to  discharge  the  antis  of  proof*  On  the  other  hand, , 
it  was  contended  (and,  I  think,  properly  contended), 
that  if  Mr.  Williams  was  able  to  prove,  by  satisfac- 
tory  testimony,  the  execution  of  these  papers,  the 
signature  of  the  deceased,  he  being  a  person  of  per- 
fectly sound  mind,  memory,  and  understanding) 
which  is  not  denied,  he  had  thereby  primd  facie 
discharged  the  burden  of  proof  upon  him;  and 
then  it  lay  upon  the  other  side  to  support,  by  as 
credible  testimony,  the  charge  of  fraud  imputed  to 
him ;  and  I  think  that,  this  is  the  mode  in  which 
idle  different  burdens  are  to  be  discharged  by  the 
different  parties.  Where  the  person  by  whom  a 
will  is  prepared  propounds  it,  the  propounding  of 
that  will  necessarily  requires  a  certain  degree  of 
proof;  but  when  it  is  proved  that  it  was  executed 
by  the  deceased,  being  of  perfectly  sound  mind, 
memory,  and  understanding ;  that  it  was  read  to 
bim,  and  he  knew  the  contents ;  then  primd  facie 
the  anus  is  discharged,  and  if  nothing  to  the  con- 
trary is  shewn,  the  paper  will  be  entitled  to  the 
probate  of  the  Court.  When  incapacity  or  doubt- 
ful capacity  is  brought  forward,  or  circumstances 
to  shew  that  the  deceased  executed  the  paper  with- 

oo2 
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1840.      out  a  knowledge  of  its  contents,  that  he  was  imposed 
July  2Bth.    upon,  or  was  compelled  by  force  to  execute  it  coil- 
F~ov      trary  to  bis  own  wilt,  it  lies  upon  the  parties  who 
T^LLMMB.     niake  the  charge  to  substantiate  it.      Therefore, 
though  this  case  comes  before  the  Court  under  cir- 
cumstances of  very  considerable  difficulty  and  very 
considerable  suspicion   upon    the   face  of  it,  the 
Court  must  cousider  it  with  reference  to  all  the 
circumstances  of  the  case,  and  pronounce  whether, 
the  antis  of  proof  on  either  side,  has  been  adequately 
discharged. 

In  all  these  cases,  whether  of  impaired  capacity, 
of  weak  capacity,  or  where  there  are  any  other 

1  grounds  of  opposition,  the  first  question  is,  the  pro- 
bability of  the  disposition  contained  in  the  papers 

.propounded ;  because,  if  a  natural  foundation  is 
laid  for  the  disposition,  a  slighter  degree  of  proof 
will  probably  satisfy  the  Court,  than  where  the 
disposition  is  improbable    in  itself  to  any  great 

.  degree.     Now  I  have  already  stated,  that,   with 

respect  to  Mr.  W.  B.  Pan  ton,  it  is  contended  there 

is  laid  a  very  strong  foundation  for  a  large  benefit 

to  him,  from  the  manner  in  which  the  deceased 

and  he  lived  together ;  from  their  mutual  afiection 

and  attachment,  and  from  the  continuance  of  that 

affection  down  to  the  latest  period  of  the  deceased's 

existence,  and  increased,  if  possible,  by  what  took 

place  during  his  last  illness.     Wi(h  respect  to  Mrs. 

Williams,  the  case  seems  to  be  this : — she  certainly 

is  proved  by  Mr.  Roberts,  and  by  other  witnesses, 

to  have  been  at  least  as  great  a  favourite  with  the 
deceased,  previous  to  her  marriage,  as  Mr.  W.  B. 

Panton  was.     She  was  the  youngest  daughter  of  the 

deceased;  she    was  the   last    married,    and    Mr. 
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believe  that  the  deceased  entertained  a  most  sincere  J«>>y  ^^^h* 
regard  and  affection  for  her ;  that  she  was  a  favourite  Pamton 
daughter ;  and  it  appears  that,  though  there  had  wlltuiL. 
been  some  interruption  to  their  frequent  communi- 
cation and  visits,  yet  a  reconciliation  had  taken 
place,  and  that,  from  the  year  1829  (when  the 
action  was  brought,  which  was  the  first  cause  of 
dissatisiaction  on  the  part  of  the  deceased),  they 
were  in  the  habit  of  visiting  each  other ;  that 
he  went  tq  pay  a  visit  to  them,  three,  four,  or 
five  days  continuously  in  the  spring  and  autumn, 
and  that  Mr.  Williams  and  his  wife,  though  not 
in  the  habit,  after  the  quarrel  with  Mr.  W.  B. 
Panton  of  sleeping  there,  yet  went  frequently  to 
call  upon  the  deceased ;  and  Mr.  Williams  was  in 
the  habit  of  going  there,  and  bis  visits  were  usually 
paid  on  a  Sunday,  that  being  the  day  on  which  the 
deceased  was  most  likely  to  be  found  at  home* 
And  there  can  be  no  doubt  there  was  a  consider- 
able degree  of  attachment  between  the  deceased 
and  Mrs.  Williams,  and  a  certain  degree  of  regard 
towards  Mr.  Williams,  her  husband ;  for  it  is  stated 
on  testimony  which  the  Court  sees  no  reason  to 
distrust,  that  when  Mr.  Williams  came  to  the 
deceased's  house,  he  was  received  by  him  in  a  kind 
and  friendly  manner ;  and  it  is  also  proved  that  a 
certain  degree  of  confidence  was  placed  in  Mr. 
Williams  by  the  deceased,  for  he  entrusted  to  him 
the  management  of  his  London  estates,  and  con- 
sulted and  advised  with  him  as  to  the  proposed 
partition  of  the  estates  between  himself  and  Mr. 
Hurlock,  with  whom  he  jointly  held  them,  and  that 
the  negotiation   was  conducted  on  behalf  of-  the 
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^^^'      deceased  by  Mr.  Williams;   and  it  should    also 
July  28th.    seeiDy  that  this  confideDce  in  Mr.  Williams  was 
Pantok      unknown  to  Mr.  W.  B.  Panton  and  other  members 
wlfliTilsi.    of  the  family,  for  it  was  not  till  after  the  death  of 
the  deceased  that  they  were  aware  that  Mr.  Wil- 
liams was  ever  employed  by  him  as  his  agent. 

Now  it  certainly  would  not  have  been  a  matter 
of  surprise  if,  at  a  late  period  of  the  deceased's  life, 
after  the  year  1833,  when  the  intercourse  between 
him  and  Mrs.  Williams  had  been  renewed,  (if  in 
fact  it  had  ever  been  interrupted  for  any  length  of 
time),  he  should  have  made  a  larger  provision  for 
her  than  she  took  under  the  codicils  of  1831  and 
1833,  and  that  he  should  have  replaced  her  in  the 
situation  in  which  she  stood  under  the  will  of  1826, 
before  it  was  altered  by  those  codicils;  but  that 
Mrs.  Williams  should  be  entirely  substituted  in  the 
room  of  Mr.  W.  B.  Panton,  against  whom  the 
deceased  appears  to  have  had  no  cause  of  complaint 
whatever,  is  a  circumstance  which  the  Court 
cannot  well  account  for.  There  is  no  trace  in  the 
evidence  from  which  the  Court  can  collect,  that 
there  was  any  diminution  of  regard  and  affection 
on  the  part  of  the  deceased  to  his  son,  or  anything 
but  the  most  respectful  attention  on  behalf  of  the 
son  to  his  father ;  and  it  is  a  question  which  requires 

to  be  minutely  investigated  and  sifted,  how  it  was, 
under  the  circumstances  in  which  the  deceased  was 

placed  with  respect  to  these  two  branches  of  the  family, 

that  he  was  lead  to  make  this  alteration  in  favour 

of  Mrs.  Williams  to  the  prejudice  of  Mr.  W.  B. 

Panton.     I  have  stated,  he  had  confidence  to  a 

certain  extent  in  Mr.  Williams,  but  that  confidence 

does 'not  appear  to  have  been  unlimited,  because  it 
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turne  out,  tipon  the  answer  of  Mr.  Williams,  it  was  1^*0* 
not  until  after  the  deceased's  death  that  he  heard  ^"^y  ^^' 
or  knew  of  Mr.  W.  B.  Panton  being  in  possesdon  Pi^yroir 
of  the  will  of  1828,  or  of  a  will  of  that  description.  wIuI^m. 
It  is  certainly  an  extraordinary  circumstance  look* 
ing  at  what  is  said  to  hare  taken  place,  that  the 
deceased  when  he  gave  instructions  for  the  will  of 
1834,  and  for  the  codicils  of  1836  and  1837,  never 
intimated  to  Mr.  Williams  that  such  a  will  had 
been  executed  by  him*  It  is  quite  impossible  that 
he  could  have  forgotten  that  such  a  will  had  been 
executed  by  him,  because  that  will  of  1828  was 
contained  in  a  considerable  number  of  skins  of 
parchment,  was  of  great  length,  recited  the  settle*- 
ment  made  on  the  marriage  of  his  son  in  1824, 
and  the  disposition  of  the  property  in  favour  of 
Mr.  W.  B.  Panton,  Mrs.  Hamilton  and  Mrs.  Wil- 
liams ;  and  yet  it  does  appear  that  Mr.  Williams 
was  not  aware  of  the  existence  of  the  will  till  after 
the  death  of  the  deceased,  who,  ccmsequently,  had 
not  communicated  to  him  that  such  papers  had 
been  executed.  And  this  gives  rise  to  another  db- 
servation,  that  at  least,  no  reason  arising  from  Mr. 
W.  B.  Panton 's  conduct  to  his  father,  was  assigned 
jw  a  ground  for  excluding  him  and  giving  the  pro- 
perty to  Mr.  Williams. 

The  case,  then,  as  to  the  probability  arising  from 
the  state  of  the  deceased's  affecticms,  certainly  does 
not  place  Mr.  Williams'  case  upon  very  high  ground. 
There  was  a  probability  that,  if  the  deceased  did 
make  any  alteration  in  his  testamentary  disposition, 
he  would  have  given  a  larger  portion  of  his  pro*- 
perty  to  Mrs.  Williams  than  she  takes  under  the 
codicils  of  1831  and  1833 ;  but  I  do  not  think  that 
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1840.  there  was  any  probability  laid  for  so  complete  a 
July  28tb.  departure  from  his  original  intention  as  is  contained 
pT^y  in  this  will  and  these  codicils  now  propounded. 
w?LLuis.  0«  the  part  of  Mr.  W.  B.  Panton,  several  dis- 
tinct grounds  were  alleged  of  opposition  to  these 
papers.  It  has  been  stated,  that  his  case  was  mul- 
tifarious— ^that  it  laid  many  grounds  of  opposition 
which  were  different  and  distinct  from  each  other ; 
and  it  was  rather  insinuated  than  urged,  that  too 
much  indulgence  had  been  given  to  him  in  the 
early  part  of  the  proceedings.  But  it  appears  to 
the  Court  that  this  was  a  case,  which,  from  the 
commencement,  necessarily  required  that  the  parly 
who  opposed  such  papers  as  these,  who  charged 
fraud  in  procuring  them,  and  whowas  so  materially 
prejudiced  by  the  papers,  should  not  be  too  much 
confined  and  restricted  in  his  line  of  pleading ;  and 
accordingly  the  Court  did  admit  allegations  which 
contained  a  case,  which  cannot  properly  be  deno- 
minated multifarious,  because  all  of  them  tend  to 
shew  that  this  was  not  an  act  of  the  testator,  made 
with  his  full  knowledge  and  privity,  but  that  it  was  a 
case  of  fraud,  the  particular  nature  of  which,  Mr. 
W.  B.  Panton,  being  originally  ignorant  that  such 
papers  were  in  existence,  was  altogether  unable  to 
discover ;  and  accordingly  he  did  plead  in  such  a 
manner  as  to  infer  that  he  doubted  the  signature  to 
the  several  papers  to  be  that  of  the  deceased ;  that 
he  to  a  certain  extent  impugned  the  capacity  of  the 
deceased — ^that  is,  he  pleaded  inferentially,  in  this 
manner;  that  these  papers,  so  contrary  to  the 
whole  tenor  of  the  deceased's  behaviour  towards 
him,  and  to  the  declarations  he  had  made,  could 
not  have  been  obtained  from  him  at  a  time  when 
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he  was  in  a  state  of  capacity-^-^that  he  must  either  ^810. 
have  been  induced  to  execute  the  papers  at  a  time  July  28th. 
when  he  was  in  a  state  of  intoxication,  or  excited  pII^k 
by  spirituous  liquors  or  wine-  Mr,  W.  B.  Panton  wbS^m^ 
also  went  into  circumstances,  from  which,  if  they 
were  true  as  pleaded,  it  could  not  be  doubted  that 
a  fraud  had  been  practised.  Amongst  other  things, 
he  pleaded  that  two  of  the  subscribing  witnesses  to 
the  will,  Ann  Williams  and  John  Williams,  could 
not  write  at  the  date  of  the  execution ;  that  the 
codicil  of  the  7th  of  May  could  not  have  been  exe- 
cuted at  the  time  at  which  it  appears  to  bear  date, 
for  that,  in  point  of  fact,  Mr.  Williams  had  not 
been  at  the  deceased's  house  upon  the  7th  of  May, 
and  the  deceased  had  not  quitted  his  house  upon 
the  7th  of  May,  and  consequently  that  the  codicil 
could  not  have  been  executed  at  Plasgwyn,  on  that 
day.  But  it  was  objected  when  that  Allegation  was 
given  in,  that  there  was  no  plea  from  which  it  could 
be  collected  whether  it  was  executed  at  Plasgwyn  or 
Brynbas,  Mr.  Williams'  residence,  or  where  it  was 
executed ;  for  though  it  was  in  the  handwriting  of 
Mr.  Williams,  it  might  have  been  transmitted  to 
Plasgwyn  by  post,  and  might  not  have  been  exe- 
cuted by  him  in  the  presence  of  Mr.  Williams ; 
and  therefore  to  plead  that  it  was  neither  executed 
at  the  deceased's,  nor  at  Mr.  Williams',  and,  that 
Mr.  Williams  was  not  at  Plasgwyn,  was  irrelevant. 
Accordingly,  that  allegation  was  altered,  by  pleading 
that  Mr.  Williams,  when  he  visited  the  deceased, 
on  the  9th  of  April,  had  got  a  severe  cold,  which 
confined  him  to  his  house,  and  neither  he  nor  his 
wife  had  visited  the  deceased  from  the  9th  of  April 
till  the  time  of  his  death,  and   that  no  comma- 
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^^^*      nication,  by  letter  or  otherwise,  passed  between 
juiyMih.     them. 

Panton  Now  it  certainly  turns  out,  with  respect  to  the 

w^LiAMs.  latter  ground,  it  is  not  truly  pleaded ;  for  it  is  ad- 
mitted, that,  at  least  upon  two  occasions,  Mr.  Wil- 
liams was  at  the  deceased's  house  after  the  9th  of 
April,  and  that  his  wife  was  there  upon  the  15th 
of  April ;  the  deceased  baring  been  taken  ill  upon 
the  Thursday  or  Friday  preceding,  Mr.  Williams 
had  gone,  accompanied  by  his  wife,  to  Plasgwyn, 
to  call  oh  the  deceased ;  and  that  Mrs.  Williams, 
unaccompanied  by  her  husband,  had  also  gone  to 
Plasgwyn  <m  the  24th  of  May,  two  days  before 
the  deceased's  death,  and  had  slept  at  the  house  of 
Mr.  O.  G.  Williams,  and  was  at  Plasgwyn  on  the 
morning  of  that  day.  But  with  regard  to  ilie 
7th  of  May,  Mr.  Williams  expressly  pleaded  that 
he  was  there  upon  that  day ;  that  die  codicil  was 
executed  at  a  time  when  he  and  the  deceased  were 
alone  together  in  a  room  called  the  blue  parlor,  at 
Plasgwyn,  and  on  that  occasion  he  was  seen  on  the 
road,  gmng  towards  the  .deceased's  house,  and  after- 
wards dined  at  the  house  of  his  brother,  about 
three  quarters  of  a  mile  from  Plasgwyn ;  and  con- 
sequently, that  there  is  abundant  proof  that  upon 
the  7th  of  May  he  was  at  Plasgwyn,  and  con- 
sequently, the  codicil  might  then  have  been  exe- 
cuted. It  being  averred,  specifkutlly,  that  he  was 
diere  upon  that  day,  another  allegation  was  given 
in,  pleading  that  Mr.  Williams  was  hot  there  on 
that  day ;  that  it  was  impossible  for  him  to  have 
gone  to  Pla^wyn,  and  to  have  been  with  the  de- 
ceased, without  being  seen  by  some  of  the  servants 
or  inmates  of  the  house ;   that  a  Mr.  Price,  comp- 
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troller  of  the  eugtoms  at  Beaumaris,  was  at  the  1840. 
house  on  a  visit  to  Mr*  W.  B.  Panton  that  day,  juiy  28th. 
and  was  never  so  far  from  the  house,  or  so  long  pI^n 
absent  from  it,  as  to  leave  it  possible  for  any  person  ^v^^s. 
to  have  visited  the  deceased  without  having  been 
seen  by  him ;  that  Mr.  Williams  was  in  the  habit  of 
coming  in  his  phaeton  to  Plasgwyn ;  that  the  road 
was  cut  out  of  the  solid  rock,  and  that  he  could  not 
pass  without  the  carriage  being  heard,  and  also, 
from  the  situation  of  the  windows,  he  must  have 
been  perceived  by  the  servants,  who  did  not  see 
him.  Upon  these  allegations,  contradictory  as  they 
are,  a  vast  number  of  witnesses  have  been  examined. 
A  plan  of  the  house  was  exhibited ;  and  that  plan 
was  pleaded,  on  the  other  liand,  to  be  incorrect, 
and  it  does  turn  out  that  it  is  not  very  correctly 
drawn.  A  model  was  brought  in,  by  Mr.  Wil* 
liams,  stating  the  particular  site  of  the  house,  and 
the  position  of  the  several  windows,  with  reference 
to  the  road  from  his  own  house  to  Plasgwyn,  from 
which  it  would  appear  it  was  probable  that  Mr. 
Williams  might  have  gone  into  the  house  without 
having  been  seen  by  the  servants ;  and  there  were 
other  circumstances  which  rendered  it  probable  or 
possible  that  such  might  be  the  case. 

I  will  first  consider  what  is  the  state  of  the  case 
with  respect  to  the  two  witnesses,  who,  it  was 
pleaded,  were  not  able  to  write.  It  is  admitted 
now,  that  Ann  Williams  was  capable  of  writing 
at  that  time;  it  cannot  be  denied.  When  the 
Allegation  was  originally  given  in,  it  struck  the 
Court  to  be  superfluous  to  plead  that  she  could  not 
write ;  because,  when  the  depositions  came  to  be 
opened,  it  would  be  seen  whether  she  subscribed 
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1840.  her  signature  or  not.  But  it  was  answered,  that 
Juij  28th.  she  might  have  been  taught  to  write  since,  and 
pI^m  therefore  her  capability  to  write  her  name  to  her 
w^m"am8.  deposition  now,  would .  not  be  proof  that  she  could 
at  the  time  at  which  the  will  bears  date.  Now  the 
case  turns  out  to  be  this :  she  apparently  has  signed 
the  will  and  duplicate,  and  she  also  states,  that  she 
signed,  and  her  name  appears  to,  a  scrap  of  paper 
produced,  (No.  6),  part  of  a  will  of  May,  1834, 
and  there  is  abundant  evidence  to  shew  that  this 
witness  had  been  at  school,  where  she  had  been 
taught  to  write  to  a  certain  extent,  and  the  hand- 
writing of  the  signature  to  the  will  and  the  sig- 
nature to  the  deposition  are  so  much  the  same,  as 
to  make  it  impossible  that  it  should  have  been  the 
writing  of  any  other  person.  But,  independently 
of  this,  there  is  this  strong  fact ;  this  will  was  exe- 
cuted in  November,  1834,  and  this  witness  quitted 
the  service  of  Mr.  Williams  in  May,  1835,  and  it 
does  not  appear  that  there  had  been  any  communis 
cation  between  her  and  the  persons  in  the  house, 
till  after  the  death  of  the  deceased,  in  June,  1837, 
when  she  was  brought  up  by  Mr.  Williams  from 
Carnarvon,  for  the  purpose  of  being  examined  as 
a  witness  in  the  cause.  Therefore,  it  is  beyond 
all  doubt,  that  at  the  date  of  the  will,  Ann  Williams 
could  write  her  name,  and,  therefore,  might  have 
written  the  subscription  to  the  testamentary  act 
which  she  is  stated  to  have  attested  ;  and,  therefore, 
that  part  of  the  fraud  imputed  to  Mr.  Williams, 
it  is  admitted,  is  not  sustained.  But  it  has  been 
charged  against  Mr.  W.  B.  Panton  and  his  friends, 
that  this  is  part  of  the  conspiracy ;  that  it  demon- 
strates that  this  was  a  mere  invention  and  fabrica- 
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tion,  and  that  witnesses  have  been  suborned  by  the       1840. 
advisers  of  Mr,  W.  B.  Panton,  to  depose  to  the    Juiyssth. 
incapacity  of  this  person  to  write  her  name  at  the      pT^n 
time  the  will  bears  date ;  and,  therefore,  it  becomes     wfLUi!L». 
of  importance,  with  respect  to  these  gentlemen,  to 
consider  whether  they  are  liable  to  such  an  impu- 
tation. 

Now,  there  is  one  thing  to  be  observed  with  re- 
spect to  this  witness ;  with  the  exception  of  the 
signature  to  the  will  of  May,  1834,  and  of  the 
signature  to  her  deposition,  (which  of  course  was 
known  to  none  of  the  persons  examined),  not  a 
single  scrap  has  been  produced  in  her  handwriting ; 
though  it  does  appear  by  the  evidence,  (though 
these  documents  are  not  produced)  that,  upon  the 
day  the  will  bears  date,  two  deeds  were  executed 
by  the  deceased,  and  attested  by  this  witness.  And, 
in  fact,  she  herself  admits,  on  interrogatory,  that, 
during  the  whole  course  of  her  life,  notwithstanding 
the  instruction  she  received  at  school,  she  never 
wrote  or  signed  a  letter  to  any  individual  whatever. 
Therefore,  I  cannot  think  that  it  is  a  ground  to 
affix  on  Mr.  Rumsey  Williams,  Mr.  Bettis,  Mr. 
Jones,  Mr.  Spencer,  or  any  other  person,  a  charge 
of  conspiracy,  and  perjury,  and  subornation  of 
perjury.  I  think  there  was  reason  to  believe  the 
declarations  spoken  to  by  many  persons,  that  the 
witness  could  not  write,  though^  the  declaration 
must  be  taken  with  some  degree  of  qualification, 
namely,  that  she  could  not  write  beyond  her  name, 
or  had  never  written  a  letter.  I  am  not  prepared 
to  say,  on  this  part  of  the  case,  though  the  fact  is 
otherwise  than  has  been  stated,  that  the  parties  are 
chargeable   with  fraud   and  other  charges  made 
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184b.      against  them.     I  cannot  think  that  there  is  any 

July  26th.    ground  for  imputing  fraad,  or  conspiracy,  or  conooc- 

plii^N      tion  of  this  part  of  the  story,  because  the  fact  turns  out 

w?i^n!«».    ^^^^  ^^^  witn^as  could  write,  though  witnesses  swear 

she  declared  to  them  she  could  not  write.    And 

there  are  persons  who  saw  her  in  a  situation,  where 

writing  would  have  been  of  importance,  and  she 

said  die  could  not  write. 

With  respect  to  the  other  witnfas,  John  Williams, 
who  is  dead,  the  case  is  not  quite  so  clear.  He  was 
in  Mr.  Williams's  service  about  this  period,  and 
had  been  for  some  little  time  before.  He  was  em- 
ployed to  superintend  some  labourers  who  were 
engaged  in  different  works  by  Mr.  Williams,  and 
to  pay  them  their  wages^  receiving  money  from 
Mr.  Williams  for  that  purpose;  and  his  name, 
subscribed  to  the  will,  appears  to  be  not  very  well 
writtei^-^certainly  shewing,  though  it  is  stated  by 
many  witnesses  that  he  had  been  at  school,  and 
learned  to  a  certain  degree  to  write,  that  he  was 
not  a  gseat  proficient.  But  many  witnesses  speak 
to  the  &ct,  that  he  could  write.  It  is  somewhat 
extraordinary.,  that  Ellen  Evans,  one  of  the  sub- 
scribing witnesses  to  the  will,  states  in  her  first 
deposition,  (for  she  has  been  examined  twice),  that 
he  was  taught  to  write  after  he  CRtne  to  Mr. 
Williams,  and  she  gives  a  reason  for  it :  Mr. 
Williams,  finding  it  inconvenient  to  have  a  person 
about  him,  who  was  to  receive  and  pay  money  on 
his  account,  and  who  was  not  able  to  write,  in* 
strutted  him,  aom  to  enable  him  to  sign  bis  name 
to  receipts  and  odier  papers :  other  persons  depose, 
that  he  learned  writing  at  school.  Now,  with  re- 
spect to  this  witness,  the  same  observation  applies, 
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that  there  is  not  a  single  document  produced  which  1B40. 
purports  to  be  in  his  handwriting,  (with  one  ex-  Jttiy28tb. 
ception,  I  will  presently  advert  to)  except  the  scrap  pI^m 
of  paper  which  purports  to  be  the  attestation  clause  wu-ululs. 
to  the  will  of  May,  1634,  and  the  will  and  duplicate 
(tf  November  in  the  same  year ;  there  is  no  scrap 
produced,  except  a  receipt  for  a  certain  sum  of 
money  paid  for  hay  sold  by  Mr.  Williams  to  a 
person  named  Jones,  and  there  does  appear  on  the 
receipt  the  name  of  "  John  Williams/'  pretty  much 
in  the  same  character  as  that  which  ^etppears  upon 
the  will  and  duplicate  and  the  other  scrap  of  paper* 
But  the  extraordinary  part  of  the  case  is,  that  this 
paper  is  not  pleaded ;  it  is  annexed  to  an  inter- 
rogatory. The  person  to  whom  this  money  was 
-ptid  by  the  John  Williams,  whose  name  appears  on 
the  paper,  is  not  produced  and  examined,  but  this 
interrogatory  is  addressed  to  another  person,  who 
knows  nothing  at  all  of  the  circumstances  of  the 
case^  but  only  deposes  to  the  fact  that  a  person 
named  Jones,  who  received  the  monev  from  John 
Williams,  is  in  existence ;  but  he  knows  nothing 
of  John  Williams  or  his  writing,  and  his  notion  is, 
he  could  not  write  at  all.  A  number  of  witnesses 
swear  that  be  could  write ;  that  they  have  frequently 
seen  him  write,  not  only  his  name,  but  have  seen 
him  enter  in  a  book  certain  accounts,  the  demands 
of  the  labourers  of  Mr.  Williams  for  work  they 
had  performed,  and  amongst  others,  persons  em- 
ployed in  cutting  turf  by  Mr.  Williams ;  and  there 
were  (as  Ellen  Evans  states),  entries  of  money 
received  once  a  fortnight  for  the  payment  of  these 
men.  Elizabeth  Evans  swears  that  when  Mr« 
Williams  went  down  from  London  to  fetch  her  up 
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1840.  to  be  examined  as  a  witness  upon  that  part  of  the 
July  28th.  Allegation  which  pleaded  the  character  and  death 
fli!^y  of  John  Williams,  he  shewed  her  a  book  on  the 
wTiMii.  journey  to  London,  which,  as  she  says,  being 
signed  both  by  herself  and  John  Williams,  she 
was  enabled  to  identify  as  his  signature.  Yet, 
strange  to  say,  that  book,  proved  to  be  so  lately 
in  the  possession  of  Mr.  Williams,  is  not  produced, 
nor  any  otfier  document  to  satisfy  the  Court  on  the 
important  point  that  John  Williams  could  write, 
and  did  write  his  name  upon  more  occasions  than 
that  of  the  will  and  duplicate.  But  the  copy  of 
the  entry  of  his  marriage  is  produced,  and  that  is 
signed  with  a  mark.  His  wife  swears  he  could 
write  at  that  time — she  herself  is  a  marks-woman. 
Two  books  were  produced  on  the  trial  at  the 
Central  Criminal  Court,  but  it  is  very  extraor- 
dinary that  these  books  are  not  produced  here.  At 
the  hearing  of  the  cause,  the  proctor  offered  to  pro- 
duce the  books,  but  this  offer  at  that  late  period, 
of  course,  was  very  properly  rejected  on  the  other 
side.  Now,  if  this  person  was  in  the  habit  of 
writing,  and  of  keeping  accounts  for  Mr.  Williams, 
surely  Mr.  Williams  must  have  had  it  in  his  power 
to  produce  some  of  the  documents,  more  particularly 
that  turf  account,  which  he  shewed  to  the  witness 
who  came  to  town  with  him  to  prove  the  identity 
of  John  Williams,  who  subscribed  his  name  to  the 
will,  with  that  John  Williams  who  kept  the  ac- 
counts. Where  there  has  been  not  one  scrap  of 
paper  produced,  the  fact  rests  on  parol  testimcmy, 
upon  the  evidence  of  the  two  subscribing  witnesses^ 
that  he  did  upon  this  occasion  write  his  name.  This 
is  not  the  way  in  which  a  fact  of  this  kind  ought  to 
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be  proved ;  and  it  being  in  Mr.  Williams'  power  1840. 
to  produce  this  book,  he  ought  to  have  produced  it ;  July  28tb. 
and,  therefore,  upon  that  ground,  the  Court  is  not  pli^w 
prepared  to  say  that  all  doubt  is  removed  upon  this  wIt^uams. 
point,  except  so  far  sis  it  may  hold  it  to  be  so  by 
the  evidence  of  the  subscribing  witnesses  who  de- 
pose to  seeing  him  write  his  name  on  that  occasioif. 
I  confess  that,  on  reading  the  deposition  of  Elizabeth 
Evans,  iij  chief,  the  Court  was  at  first  very  much 
struck  with  the  manner  in  which  she  deposed,  when 
speaking  to  his  identity — for  it  is  a  remarkable  cir- 
cumstance, that  the  handwriting  is  not  pleaded  in 
that  Allegation,  which  she  is  called  to  speak  to— 
she  sa^^s,  **  I  know  his  handwriting  very  well, 
because  he  used  to  make  the  *  I,'  for  his  christian 
name,  in  a  peculiar  manner,  with  three  strokes 
through  it ;"  and  so  it  appears  upon  the  instru- 
ment propounded.  But  when  I  came  to  read  this 
interrogatory,  and  found  that  Mr,  Williams,  on  his 
way  up  to  town,  had  produced  a  book,  and  asked 
her  if  she  knew  the  writing  there,  her  name  and 
that  of  John  Williams,  the  whole  effect  of  what  is 
stated  in  the  deposition  in  chief  was  lost  to  me, 
because,  having  her  memory  so  refreshed,  she  was 
not  speaking  from  recollection,  but  from  the  ex- 
hibition of  this  book.  Therefore,  in  reference  to 
this  part  of  the  case,  the  Court  is  not  able  to  say 
that  the  doubt  is  removed  ;  if  it  is  removed  at  all, 
it  must  be  by  the  witnesses  who  attested  the  exe- 
cution of  the  will,  and  who  depose  to  having  seen 
him  write  on  that  occasion. 

But  upon  this  part  of  the  case,  there  is  no  ground 
on  which  the  Court  can  presume  that  it  is  a  mere 
invention  and  fabrication ;  and  that  there  were  no 
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18401      grounds  for  the  belief  that  this  person  could  not 
July  28tti.    write,  arising  from  his  own  declarations  and  conr 

iwi^N  d»<5t.  Why  a  number  of  receipts  are  produced  for 
vuutuf^  money  paid  for  work  done  by  John  Williams  ;  re- 
ceipts for  dividends  paid  on  a  bankrupt's  estate,  all 
signed  by  a  mark,  as  if  he  had  been  a  person  who 
could  not  write.  Although  it  may  be  true  that  he 
might  have  been  capable  of  writing  his  name,  and 
yet  might  not  choose  to  take  the  trouble,  and, 
therefore,  preferred  making  a  mark ;  still,  when 
all  these  instances  are  produced  of  his  having 
signed  with  a  mark,  those  who  depose  that  he  was 
not  able  to  write,  may  so  depose  from  a  sincere 
conviction  of  its  truth. 

Having  disposed  of  these  two  points,  the  next  is, 
that  of  the  absence  or  presence  of  Mr.  Williams  at 
Plasgwyn,  upon  the  7th  of  May,  the  day  on  which 
the  last  codicil  is  alleged  to  have  been  executed. 
This  codicil,  perhaps,  is  not  of  very  material  im- 
portance, as  matters  have  turned  out ;  but  it  might 
have  had  a  very  material  bearing  upon  the  case. 
The  only  ground  upon  which  a  codicil  was  required 
at  this  time,  was  to  give  a  legacy  of  20/.  tp  Jane 
Thomas,  die  deceased's  upper  housemaid — a  legacy 
of  no  great  amount,  of  no  great  moment ;  an  act 
which  the  deceased  might  have  done  without 
having  recourse  to  the  professional  assistance  of 
Mr.  Williams,  (who  is  both  a  solicitor  and  a 
proctor);  he  migh(  have  drawn  a  codicil  with 
hid  own  hand>  to  give  201.  to  a  servant.  It  is  the' 
more  extraordinary,  as  it  appears  by  one  of  the 
papers  produced,  and  which  bears  date  June,  1836, 
that  the  amount  of  the  legacy  to  be  given  to  this 
upper  housemaid  was  to  form  a  subject  for  future 
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consideration  ;  it  is  expressly  so  mentioned  at  the  1840. 
bottom  of  one  of  these  papers,  that  it  was  to  be  a  July  28th. 
subject  for  future  consideration ;  and  yet  so  im-  v7mn 
portant,  so  momentous  was  the  legacy  to  this  y^^^Hln. 
housemaid  considered,  that  when  the  codicil  of 
October,  1836,  was  executed,  the  deceased  had 
not  even  then  made  up  his  mind  as  to  the  amount* 
and  it  is  not  till  this  9th  of  April,  (according  to 
Mr.  Williams)  that  he  had  made  up  his  mind  to 
gire  her  20Z.  Then,  Mr.  Williams  pleads,  (of 
which  there  could  be  no  proof),  that,  upon  the 
9th  of  April,  the  deceased  directed  him  to  draw 
up  a  codicil  to  give  her  20/.,  and  to  bring  it  over 
at  his  next  visit,  and  that  was,  according  to  Mr. 
Williams,  the  7th  of  May.  He  was  prevented 
from  calling  on  the  deceased  by  the  state  of  the 
weather,  or  by  other  circumstances,  and  between 
the  9th  of  April  and  the  7th  of  May,  no  intercourse 
took  place  between  them,  except  by  letter,  but  no 
letters  have  been  produced,  which,  I  think,  would 
have  been,  if  any  had  passed  with  reference  to  this 
codicil.  However,  upon  the  7th  of  May,  it  seems 
that  Mr.  Williams,  according  to  his  plea,  visits 
the  deceased;  that  the  door  of  the  house  being 
capable  of  being  opened  from  the  outside  as  well 
as  the  inside,  he  admitted  himself  to  the  house 
without  disturbing  any  of  the  servants ;  that  he 
«aw  the  deceased  in  the  blue  parlor,  and  then  and 
there  the  codicil  is  executed-^not  drawn,  because 
the  codicil  is  brought  ready  prepared  for  execution, 
with  the  exception  of  the  insertion  of  the  date ;  and 
so  careful  is  Mr.  Williams  that  there  shall  be  no 
possibility  of  this  testamentary  act  being  discovered 
by  any  of  the  persons  about  the  deceased,  that  he 
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1840.*  takes  his  own  inkstand  with  him,  (as  appears  from 
July  28tb.  the  evidence  of  Grace  Jones),  and  this  is  one  of  the 
p~^  proofs  that  the  visit  took  place.  Therefore,  this  is 
w?LUAM  *  niatter  done  clandestinely,  as,  indeed,  the  whole 
of  the  proceedings  have  been  with  respect  to  these 
testamentary  acts.  No  person  is  present  but  Mr- 
Williams  and  the  deceased.  This  codicil  not  only 
gives  a  legacy  of  201.  to  the  servant,  bnt  it  also 
confirms  expressly,  and  by  reference  to  the  date,  the 
will  of  1834 ;  and,  therefore,  might  have  been  a 
very  material  document  with  reference  to  certain 
circumstances  alleged  to  have  taken  place  on  the 
4th  and  12th  of  May.  The  great  object  is,  ap- 
parently, to  carry  down  the  intention  of  the  de- 
ceased till  the  date  of  the  codicil  itself,  and  it 
might  have  recognised  the  will  as  an  operative 
will  so  late  as  the  7th  of  May,  1837,  thereby 
amounting  to  a  republication  of  the  will  on  that 
day,  and  so  have  superseded  any  intermediate  act 
done  by  the  testator  between  the  date  of  the  last 
codicil  and  the  7th  of  May.  And  that  seems  to 
have  weighed  upon  the  mind  of  Mr.  O.  G.  Wil- 
liams, the  brother,*  because  he  says,  "  there  may 
be  a  will  of  later  date  than  yours;  therefore,  I 
advise  you  not  to  claim  your  rights  as  executor ; 
till  the  will  is  produced,  you  will  not  be  competent 
.  to  assert  your  right  as  executor,  without  producing 
the  documents  on  which  the  right  exists,  these  are 
with  your  batikers  in  London;  though  you  have 
these,  carrying  it  down  to  the  7th  of  May,  and  the 
deceased  died  on  the  26th,  it  is  not  impossible  that 
another  will  may  have  been  executed  in  the  mean- 
time. Do  not  produce  this  codicil  till  you  know 
the  date  of  the  latest  codicil  in  the  hands  of  Mr. 
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W.  B.  Panton/'    But  Mr.  O.  G.  Williams  had  no      1840. 
power  to  act  for  his  brother,  as  to  a  later  will,  until    juiy  28th. 
he  had  specific  instructions  for  that  purpose ;  and      v^v 
his  brother  had  left  Carnarvon  on  the  9th  of  June,     ^f^/^'J,^ 
or  a  day  or  two  afterwards ;  and  when,  upon  the 
9th  of  June,  Mr.  O.  G.  Williams  is  informed  of  the 
date  and  contents  of  the  will,  and  of  the  dates  of 
the  codicils,  that  they  are  anterior  to  that  of  the 
7th  of  May,  he  did  not  feel  himself,  I  presume, 
authorized  to  state  that   his  brother  was  named 
executor  by  the  will  of  1834,  confirmed  by  the 
codicil  of  the  7th  of  May,  of  which  he  was  apprised 
by  Mr.  Thomas  Williams.      However,   so  it  is, 
whatever  the  reason  may  have  been,  nothing  is 
said  of  the  existence  of  the  codicil. 

Now  it  does  seem  to  me  a  question  of  importance 
whether  Mr.  Williams  was  or  was  not  at  Plasgy  wn 
on  the  7th  of  May.  Originally,  it  was  pleaded 
generally  that  the  will  was  executed  on  that  day — 
in  whose  presence,  or  where,  was  not  stated.  The 
general  averment,  in  answer,  was,  that  Mr.  Wil- 
liams had  not  been  there,  and  had  had  no  com- 
munication with  the  deceased  between  the  9th  of 
April  and  the  time  of  his  death  ;  and  two  witnesses 
have  deposed  to  their  belief  that  he  was  not  there 
after  the  9th  of  April.  They  are  certainly  not 
correct  in  so  stating,  because  it  is  admitted  that, 
on  the  15th  of  May,  Mr.  Williams  was  there.  But 
the  7th  of  May  is  pleaded  afterwards  as  the  day 
he  was  there ;  and  Mr.  Williams  has  produced  a 
great  number  of  witnesses,  who  depose  to  their 
perfect  recollection  of  the  day,  as  that  on  which  he 
was  seen  on  his  way  to  Plasgy  wn,  and  to  the  fact 
of  his  having  dined  with  his  brother  on  that  day» 
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1840.  after  having  been  at  Plasgwyn ;  and  the  evid^ice, 
July  28th.  Undoubtedly,  is  very  strong  on  this  point.  Mr.  O. 
rly^^  ^-  Williams  is  a  dergyman,  who  resides  in  the 
wfTLuLi.  P^b  adjoining  that  in  which  Plasgwyn  is  situated, 
at  a  distance  of  three  quarters  of  a  mile.  He  says» 
that,  upon  that  day»  his  brother,  unaccompanied 
by  Mrs.  Williams,  came  to  him  from  Plasgwyn, 
and  dined  there,  and  he  perfectly  recollects  the  day 
— it  was  the  Sunday  before  Whitsunday,  two  da3rs 
before  the  deceased  was  taken  ill,  of  which  he  in* 
formed  his  brother  on  the  15th.  Miss  Morris,  a 
companion  of  Mrs.  O.  G  Williams,  deposes  to  this 
fact,  and  her  recollection  of  the  day  is  founded  on 
the  fact  of  Mr.  Williams  having  that  day  seen  his 
brother's  wife  seated  in  a  Bath  chair,  which  he  had 
sent  from  London  for  her  use  ;  and  the  evidence  of 
witnesses,  in  that  situation  of  life,  is,  undoubtedly, 
entitled  to  considerable  weight.  Mr.  Williams  has 
also  produced  Thomas  Owen,  his  coachman,  who 
drove  him,  and  though  he  is  a  witness  not  to  be 
relied  upon,  since  he  deposes  as  to  the  day  of  the 
week,  not  to  the  day  of  the  month  ;  he  says  Jt  was 
the  Sunday  before  Whitsunday,  a  circumstance 
which  seems  to  have  impressed  itself  on  the  mind 
and  memory  of  every  witness  examined  in  the  cause. 
Mr.  Williams  has  produced  other  witnesses,  who 
say  that,  on  that  day,  they  saw  him  on  the  road, . 
and  in  the  neighbourhood  ;  and  the  only  question 
seems  to  be,  whether  the  witnesses  on  the  one  side 
or  the  other  have  deposed  accurately  as  to  their 
recollection  of  the  precise  date.  Now,  they  are 
examined  after  an  interval  of  two  years  from  the 
date  of  this  transaction.  The  Allegation  was  not 
given  in  till  after  the  trial  at  the  Central  Criminal 
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Court;  therefore,  it  is  poasible  that  the  witnesses  1840. 
OB  both  sides  may  have  deposed  inaccurately  as  to  July  28tii. 
their  recollection ;  and  it  is  difficult,  therefore,  for  pTi^it 
the  Court  to  determine  between  them  and  witnesses  w^uaL. 
who  depose  with  equal  confidence  as  to  their  belief 
that  Mr.  Williams  was  not  there ;  I  say  it  is  diffi- 
cult to  decide  upon  which  side  the  truth  lies,  where 
both,  intending  perhaps  to  speak  accurately,  may 
not  have  retained  a  sufficient  recollection  to  depose 
with  certainty  as  to  the  day  on  which  the  trans- 
actions took  place.  Mr.  Williams  was  seen  by 
persons,  who  depose  to  that  fact,  upon  the  road  to 
Plasgwyn ;  and  one  person,  who  states  himself  to 
have  been  in  a  public-house  near  to  the  entrance 
to  Plasgwyn,  states  that  he  saw  Mr.  Williams,  both 
in  the  morning  and  in  the  afternoon  of  that  day 
returning  from  Plasgwyn  to  Brynbas,  having  been 
to  dine  with  his  brother.  On  the  other  hand» 
there  are  a  number  of  witnesses  who  depose  with 
equal  confidence  that  Mr.  Williams  was  not  there. 
Amongst  the  witnesses  produced,  to  the  number  of 
ten,  to  prove  that  Mr.  Williams  was  not  there,  is 
a  gentleman  of  the  name  of  Price.  He  states  that 
he  was  in  the  habit  of  going  to  Plasgwyn,  for  the 
last  months  of  the  deceased's  life,  on  Saturday, 
riemaining  over  Sunday,  and  going  back  to  Beau- 
maris on  Monday  morning ;  and  he  has  deposed^ 
that,  on  that  day,  it  was  proposed  that  he  and  Mr. 
W.  B.  Panton  should  ride  to  Penrhos,  the  residence 
of  Mr.  Rumsey  Williams,  the  father-in-law  of  Mr. 
W.  B.  Panton ;  but,  in  consequence  of  the  rain» 
they  were  unable  to  go,  and  remained  at  Plasgwyn 
during  the  whole  day  ;  and  he  believes  that  it.  was 
utterly  impossible   that   Mr.  Williams   could   be 
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1^^'       there  without  his  knowledge,  though  he  «tR  oc* 
Jniyistb.     casionally    absent    from    the    house    during    the 
fI^h      morning.     WitnesseB  depose  to  the  Mate  of  the 
wfTu^t,    weather,   and   on    both    sides,    they    agree,   that 
though  the   morning  was  rainy  and  showery,  it 
cleared  up  in  the  middle  of  the  day.     Hugh  Evans, 
the  huntsman,  deposes  that  the  morning  was  ex* 
tremely  wet ;    that  a  pony  was  borrowed  for  Mr. 
'    Price  to  accompany  Mr.  W.  B.  Panton  on  a  ride 
to  Penrhos ;  that  it  cleared  up  about  twelve  o'clock, 
and  some  little  time  before  that  they  started  on 
their  journey.    He  states  that  Mr.  W.  B.  Panton 
swore  at  the  rain  ;  and  he  says  he  thought,  when 
he  heard  a  few  days  afterwards  that  the  old  gentle- 
man was  taken  ill,  it  was  a  judgment  on  Mr.  B. 
Panton  for  the  way  he  expressed  himself  on  the 
occasion.     Many  others  depose  to  the  state  of  the 
weather  that  morning;  some  say  they  were  pre- 
vented from  going  to  church  ;    and  others,  that 
they  did  go  to  church.     The  great  doubt  is,  as  to 
the  borrowing  of  this  pony,  which  Mr.  Price  was 
to  ride.     Hugh  Evans  states  that  he  went  to  borrow 
the    pony,    the  Sunday  before  Whitsunday,  and 
that  he  borrowed  it  of  a  person  named  Jones.     Mr. 
Jones  has  been  examined  on  the  other  side ;  he 
says  it  is  very  true  the  pony  was  borrowed ;  but, 
in  consequence  of  the  state  of  the  weather,  the  ride 
was  given  up,  and  the  pony  was  returned  between 
twelve  and  one  or  two  o'clock  that  day.     But  there 
is  a  witness  on  whom  the  Court  is  inclined  to  place 
great   reliance,    John    Owens,  a   preacher  in  the 
Wesleyan  connexion,    who  fixes  the  day  by  re- 
ference to  his   notes  and   memorandums   of  the 
places   at   which    he   preached,  and    by  a   paper 
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sbewiDg  the  tour  of  preaching  to  be  observed  by  1840. 
the  members  of  that  persuasion.  He  identifies  juiysstb' 
the  day  on  which  he  saw  Mr.  W.  B.  Panton  and  v^n 
Mr.  Price,  near  the  Menai-bridge,  (within  four  vv!f!i!l!s. 
miles)  between  twelve  and  two  o'clock.  Now,  this 
witness,  speaking  from  a  memorandum,  says  he 
,  saw  Mr.  Price  and  Mr.  W.  B.  Panton  on  horseback 
on  that  day,  near  the  Menai-bridge.  Looking  at 
all  the  circumstances  of  the  case,  the  inclination  of 
my  mind  is,  that  Mr.  Williams  was  at  Plasgwyn 
on  that  day,  rather  than  the  contrary.  I  think^ 
that  Mr.  Williams  might  be  there  without  being 
seen  by  the  servants,  because,  about  this  period  of 
time,  the  servants  assembled  at  dinner — about  one 
o'clock.  One  witness  says  she  saw  him  come  to 
the  house  that  day ;  but  the  Court  can  place  no 
reliance  upon  her,  she  being  the  person  for  whose 
benefit  the  codicil  was  executed ;  and  yet  she  had 
a  better  opportunity  of  seeing  him  than  the  other 
servants,  who  were  in  the  servants'  hall,  at  dinner ; 
whereas  she  was  attending  upon  a  superannuated 
nurse.  She  says  she  saw  Mr.  Williams  going 
towards  the  blue  parlor,  which  was  usually  occupied 
as  a  sitting-room  by  her  master,  and  this  witness 
does  not  take  upon  herself  to  depose  positively  as 
to  the  day  on  which  she  saw  Mr.  Williams  there, 
but  states  it  to  have  been  a  few  days  before  the 
deceased  was  taken  ill,  of  which  illness  he  after- 
wards died.  Therefore,  I  think,  taking  all  the 
circumstances  together,  the  evidence  is  rather  that 
Mr.  Williams  was  at  Plasgwyn  than  that  he  was 
not,  and  that  is  the  utmost  length  to  which  the 
Court  can  go ;  because,  though  it  is  possible  that 
the  codicil  might  have  been  executed  in  the  pre- 
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1840.      sence  of  Mr.  WiIIiani8»  yet  there  is  no  evidence  to 

July  28th.     shew  that  it  was  executed  at  that  time. 

p~^  These  three  points  of  the  case  are  therefore  dis- 

^agaunt      poQcd  of,  and  I  Uiink  on  these  three  points,  fraud  has 

not  been  established.  It  has  not  been  established  that 

Ann  Williams  could  not  write ;  it  has  not  been  clearly 

established  that  Jdm  Williams  could  not  write ;  it 

has  not  been  established,  (I  think  the  evidence  ia 

rather  the  other  way)  that  Mr.  Williams  was  not 

at  Plasgwyn  that  day. 

The  probability  is,  as  I  have  said,  contrary  to 
the  act  propounded  by  Mr.  Williams.  The  pro* 
bability  is,  that,  although  the  deceased  was,  to  a 
certain  degree,  eccentric,  and  prone  to  take  ofienoe 
with  his  children,  (perhaps  without  suflicient  cause) 
yet,  as  far  as  the  Court  is  able  to  trace,  there  were 
some  of  his  own  children  with  whom  he  continued 
to  be  on  terms  of  affection,  and  it  is  pn^ble  that 
they  would  be  partakers  of  that  large  benefit  to  be 
derived  from  the  diminution  of  other  branches  of 
his  family ;  and  there  is  no  reason  to  suppose  that 
the  deceased  was  of  that  temper  and  disposition  to 
take  away  the  whole  of  his  personal  property  from 
that  son  whom  I  must  consider  to  have  been  a  great 
favourite,  if  not  the  favourite  child,  to  give  it  to 
another  person  not  connected  with  him  by  blood, 
though  married  to  his  daughter,  and  who,  upon 
the  death  of  his  daughter,  (there  being  no  family, 
and  they  had  been  married,  at  the  date  of  the  will, 
six  years,  and  at  the  date  of  the  codicil  of  1837, 
nine  years,  without  any  family)  would  have  had 
the  bulk,  to  transmit  in  any  other  channel  he 
might  choose ;  there  was  no  provision  for  the 
separate  use  of  his  wife,  but  upon  her  death  this 
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became  the  sole  property  of  Mr.  Wflliams,  to  be      1840> 
disposed  of  as  he  might  think  proper.  Juiy^th. 

The  remaining  part  of  the  eridence  in  this  stage      Panto^i 


of  the  case  is  that  obtained  from  the  snbscribiiig     m^Li. 

witnesses,  Ellen  Evans  and  Ann  Williams.    These 

persons  were  both  in  the  service  of  Mr.  Williams. 

Ellen  Evans  appears  to  be  a  person  of  a  somewhat 

superior  description ;  Ann  Williams  is  of  rather  a 

low  description.     But  is  the  account  these  witnesses 

have  given  credible  in  itself?    It  is  consistent,  not 

with  probability,  but  in  the  details  of  the  circum-  ^ 

stances  ?    Are  the  witnesses  consistent  with  them-^ 

selves  and  each  other,  and  have  they  been  consistent 

in  the  declarations  they  have  made,  and  the  accounts 

they  have  given,  at  various  times  upon  the  suliject  ? 

It  will  be  necessary  for  the  Court  to  advert  to  this 

part  of  the  evidence  rather  more  in  Retail,  than 

with  respect  to  the  other  parts,  becaose,  in  the 

other  parts,  it  is  not  necessary,  in  the  view  the 

Court  takes  of  the  case,  to  examine  with  great 

minuteness  the  evidence  of  the  witnesses  in  detail ; 

but,  where  an  act  sets  out  with  great  improbability 

on  the  foce  of  it,  the  Court  is  bound  to  look  very 

carefully  at  the  account  given  by  the  witnesses 

who  were  present  at  the  transaction. 

Now  Ellen  Evans  says,  **  1  witnessed  the  signing 
of  several  papers  by  the  deceased.  To  my  recollec- 
tion, he  never  paid  a  visit  to  Brynbras  Castle  in  my 
Ume,  that  1  was  not  called  upon  by  Mr.  Williams, 
my  master,  to  be  a  witness  to  the  signing  of  some 
paper  or  other  by  him.''  It  seems,  therefore,  that 
Mr.  Williams  was  transacting  business  for  the  de- 
ceased which  required  his  signature,  and  that  sig- 
nature to  be  attested  by  a  witness.     She  did  not  know 
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1840.  the  contents  of  an}'  of  the  papers  she  witnessed.  Slie 
July  28th.  sayB,  **  I  Witnessed  a  will  for  Mr.  Panton,  whilst  lie 
tI^s  ^^  stayingat  Brynbras Castle,  in  May,  1834/'  With 
wTuAw.  ^^P^*  *^  t^^*  ^^^»  *he  only  information  the  Coart 
has,  is  from  this  witness  and  AnnWilliams,  and  the 
production  of  a  scrap  of  paper,  (No.  6),  upon  which 
there  is  an  attestation-clanse,  and  the  name  of  the 
two  witnesses  and  John  Williams  subscribed. 
What  were  the  contents  of  that  paper  the  Court 
has  no  evidence.  It  was  executed  May  31st,  1834, 
and  that  paper  is  pleaded  to  have  been  destroyed 
at  the  time  when  the  will  of  November,  1834,  was 
executed.  She  says,  '^  I  witnessed  another  will  for 
him,  the  will  in  question  in  this  cause,  whilst  he 
was  staying  there,  in  the  latter  part  of  the  same 
year/'  It  has  been  proved  that  the  deceased  was 
in  the  habit  of  visiting  Mr.  Williams  at  Brynbras 
Castle,  in  the  spring  and  autumn  of  each  year. 
I  should  have  observed,  with  respect  to  the  will  of 
May.  1 834,  that  there  is  a  letter  in  the  handwriting 
of  the  deceased,  addressed  to  Mr.  Williams,  in  which 
he  requests  him  to  go  over  to  Plasgwyn,  with  refe- 
rence to  the  settlement  made  on  his  son's  marriage, 
and  with  which  he  appears  to  have  been  extremely 
dissatisfied,  when  he  found,  after  the  death  of  his 
son,  that  his  interest  was  confined  to  a  life  interest 
in  the  property ;  and  he  wrote  to  Mr.  Williams, 
desiring  him  to  go  to  Plasgwyn,  and  he  would 
show  him  how  he  had  been  robbed  by  the  person 
whose  daughter  his  son  had  married,  and  by  other 
persons  who  were  concerned  in  the  preparation  of 
that  instrument ;  that  he  had  been  robbed  by  the 
widow  of  his  eldest  son.  That  is  pleaded  as  leading 
up  to  the  execution  of  the  will  of  1834,  though  I 
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confesB  it  does  not  appesr  very  clearly  to  my  mind  1840. 
how  it  should  have  that  effect,  it  being  only  in  July  28tb. 
reference  to  the  property  sabject  to  settlement,  vT^w 
which  is  not  referred  to  in  the  will  of  November,  wtuiTiL. 
1834,  further  than  this — he  gives  to  Mr:  Paul 
Griffith  Panton  all  his  estates  in  Anglesey,  among 
which  was  the  estate  of  Plasgwyn,  where  the  de- 
ceased resided.  But  there  is  that  letter  of  the 
deceased  to  Mr.  Williams,  ^hich  shews  that  he 
was  in  communication  with  him,  and  with  reference 
to  the  settlement  he  had  made,  and  which,  it 
appears,  he  had  declared  his  intention  to  endeavour 
to  set  aside  by  an  application  to  a  Court  of  Equity* 
Evans  states,  *'  there  were  two  copies  signed  of  this 
last  mentioned  will ;  the  one  on  the  Thursday,  and 
the  other  on  the  Friday,''  that  is,  the  6th  and  7th, 
the  papers  themselves  being  both  dated  the  6th, 
though  the  duplicate  was  executed  on  the  7th. 
She  says,  ^'  John  Williams,  who  is  now  dead,  but 
who  then  acted  as  bailiff  to  Mr.  Williams,  and  Ann 
Williams,  the  then  housemaid,  were  present,  and 
witnessed  the  signing  of  these  last  wills,  as  well  as 
myself.  On  the  occasion  of  the  signing  the  first  of 
the  two  wills,  we  were  called  up.  by  my  master 
into  his  small  sitting  room  up  stairs,  where  he  and 
Mr.  Panton  were  alone  together.  We  neither  of 
us  knew  for  what  purpose  we  were  called  up, 
further  than  that,  an  hour  or  so  before,  my  master 
told  us  to  be  in  readiness,  that  he  should  want  us 
to  witness  Mr.  Panton 's  signing  a  paper.  He 
did  not  say  what  the  paper  was,  nor  did  we  know 
that  it  was  Mr.  Panton's  will,  till  Mr.  Panton,  at 
the  time  of  signing  it,  declared  it  to  be  so." 

*  It  was  just  after  kitchen  dinner, about  twoo*clock 
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1840.      in  the  afternoon,  when  my  master  called  ns  np  into 
Jiify28t!i.     his  room,  for  the  purpose  he  had  mentioned.    On 

PimN  our  entering  the  room,  we  found  Mr.  Panton,  llie 
Wn"l!JI'ii«.  deceased,  sitting  in  the  arm  chair,  at  the  roand 
table,  in  the  middle  of  the  room,  looking  at  the 
paper,  the  will  of  which  I  am  deposing,  which  he 
held  in  his  hand.'*  Therefore,  supposing  this 
account  to  be  true,  the  deceased  read  the  will,  and 
there  is  not  only  the  executions  of  the  will,  but  a 
knowledge  of  the  contents ;  at  least,  it  would  be  his 
own  feult  if  he  did  not  know  what  the  contents  were. 
**  Mr.  Williams  then  proceeded  to  tell  us  that  Mr. 
PanW  wished  us  to  be  present  to  see  him  sign  a 
paper.  My  master  said  this  in  Mr.  Panton's 
hearing.  He  spoke  the  words  first  in  English,  and 
then  repeated  them  to  John  Williams  and  Ann 
Williams  in  the  Welsh  language ;  he  repeated  the 
words  to  them  in  Welsh,  apparently  to  make  sure 
that  they  understood  what  he  said.  They,  both  of 
them, understood  Welsh  better  than  English,  though 
they  were  in  the  habit  of  speaking  and  understood 
the  English  language  very  well.  I  do  not  re* 
member  that  Mr.  Panton  himself  then  made  any 
observations,  but  upon  my  master  saying  what  I 
have  stated,  he  (Mr.  Panton)  put  the  paper  (the 
will)  down  on  the  table  before  him,  and  proceeded 
to  sign  it.  My  master  handed  die  inkstand,  which 
was  on  the  table,  towards  him,  and  he,  (Mr.  Pan- 
ton),  of  his  own  accord,  took  a  pen  and  signed  his 
name,  'Jones  Panton,'  at  the  bottom  of  the  will, 
opposite  to  die  impression  of  a  seal,  in  red  sealing- 
wax,  which  was  already  affixed  to  the  will.  Before 
signing  hb  name,  Mr.  Panton  inquired  of  my  mas- 
ter where  be  was  to  sign  the  will ;  be  pointed  to  the 
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place  where  he  afterwards  signed  his  name,  and       1S40. 
said  to  my  master,  in  a  tone  of  inquiry,  *  Here  V     J«iy  26Ui. 
and  upon  my  master  telling  him  *  Yes,  that  was      p7!^ 
the  place,*  he  signed  his  name  there.    John  Wil-     wlulits. 
liams,  Ann  Williams,  and  myself,  stood  clos^  by 
him  at  the  table  as  he  signed  the  will,  as  did  also 
my  master*    Mr.  Panton  then,  by  direction  of  my 
master,  put  his  finger  on  the  seal,  and  repeated 
after  his  words,  some  words  to  this  purport : — *  I 
deliver  this  my,  lait  will  and  testament.'    When 
Mr.  Panton  had  thus  signed  and  sealed  the  will, 
my  master  took  it  up  and  carried  it  to  another  table 
in  the  room,  at  which  I  and  the  other  two  witnesses, 
Jk>hn    Williams  and    Ann   Williams,   under   my 
master's  direction,  all  signed  our  names  to  it 

'^  Mr.  Ponton,  after  he  had  signed  the  will,  got  up 
from  the  table  where  he  had  done  so,  and  came  to 
the  table  where  we  were  signing,  and  stood  by, 
looking  on  whilst  we  signed.  I  signed'  first,  than 
Ann  Williams,  and  lastly  John  Williams.  Directly 
John  Williams  had  signed,  my  master  told  us  he 
had  done  with  us,  and  that  we  might  go ;  and  as  we 
were  leaving  the  room,  he  told  us  not  to  mention 
what  we  bad  been  doing ;  that  Mr.  Panton  did  not 
wish  us  to  be  talking  about  it.  He  said  this  in  Mr. 
Panton's  hearing."  So  this  was  to  be  a  secret  kept 
firom  the  knowledge  of  any  person  but  themselves ; 
and  certainly  it  does  appear  to  have  been  very  com- 
pletely kept,  for  no  person  seems  to  have  had  a 
knowledge  of  the  existence  of  these  papers  until 
after  Mr.  Williams  came  to  London  and  obtained 
them  from  his  bankers.  And  I  must  here  observe, 
that  Mr.  Williams  must  not  be  surprised  if  suspi- 
cions and  jealousies  should  have  been  excited  by  his 
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1840.  acquiring  so  large  a  portion  of  the  deceased's  pro- 
July  28tb.  perty  in  a  secret  and  clandestine  manner.  He  is 
pl^fi  the  party  to  blame  for  the  suspicion,  if  it  be  unjust, 
WifuAMfi.  f^o™  ^^  clandestine  manner  in  which  he  has  been 
the  agent  in  transferring  so  large  a  portion  of  the 
deceased's  property  to  himself,  from  Mr.  W*  B. 
Panton.  The  witness  says:  **  when  we  had  signed 
the  will,  my  master  took  it  up  from  the  table,  and 
it  was  in  his  hand  when  we  left  the  room.  We  were 
in  the  room,  I  dare  say,  as  much  ^  as  ten  minutes. 
Mr.  Panton,  by  his  manner,  seemed  to  be. pleased 
and  satisfied  with  what  was  going  on  throughout 
the  execution  of  the  will,  but  he  took  no  further 
part  in  it  than  what  I  have  stated.  He  signed  and 
executed  the  will  just  in  the  same  way  as  he  did  all 
the  other  papers  I  ever  saw  him  sign — guite  of  his 
own  accord.  I  have  no  doubt  of  his  knowing  the 
contents  of  the  will  at  the  time  he  so  signed  it,  for 
he  had  it  in  his  hand  and  was  reading  it  at  the  time 
we  entered  the  room.  The  will  was  written  upon  a 
sheet  of  paper  of  the  same  description  as  that  upon 
which  my  evidence  is  being  taken,  only  it  appeared 
to  be  opened  wide,  and  not  folded  in  the  same 
way."  In  point  of  iact,  the  paper,  being  open, 
as  she  describes,  is  written  across  from  one  side  to 
the  other,  so  that  the  fold  is  perpendicular  and  not 
horizontal.  **  I  did  not  read  the  will  any  more  than 
I  did  any  other  paper  I  witnessed  of  Mr.  Panton's; 
and  except  fts  Mr.  Panton  delivered  it  as  his  last 
will  and  testament,  I  should  not  have  known  it  to 
be  a  will.  I  remember  that,  at  the  time  I  was  about 
to  sign  it,  I  cast  my  eyes  over  it,  and  my  master, 
seeing  me  looking  at  its  contents,  put  the  blotting- 
paper  over  it,  to  prevent  my  reading  it.     I  did  not 
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see  any  other  papers  about  besides  the  will  which  ^^^' 
was  signed.  After  breakfast,  on  the  following  July  28th. 
Friday  morning,  between  ten  and  eleven  o'clock, 
my  master  called  me  and  John  Williams  and  Ann 
Williams  into  one  of  the  sitting-rooms,  and  Mr. 
Panton  then,  in  our  presence,  signed  another  paper, 
being,  as  I  believe,  a  copy  or  duplicate  of  the  will 
which  he  had  signed  in  our  presence  the  day  before. 
I  think  that  it  was  in  the  breakfast  room  down 
stairs.  Mr.  Panton,  the  deceased,  being  about  that 
day  to  return  home,  he  having  gone  from  Plasgwyn 
to  Brynbras  Castle  in  Mr.  Williams'  carriage,  and 
not  accompanied  by  his  own  servant,  and  returning 
in  the  same  manner,  accompanied  by  Mr.  Williams, 
or  Mr.  and  Mrs.  Williams.  All  the  same  forms 
were  gone  through  on  this  occasion  as  on  the  day 
before,  Mr.  Panton,  in  the  presence  of  John 
Williams,  Ann  Williams,  and  myself,  signed  his 
name  at  the  foot  of  the  paper,  and  put  his  hand  on 
the  seal,  and  repeated  after  my  master  the  words, 
**  that  he  delivered  the  paper  as  his  last  will  and 
testament.''  She  then  goes  on  to  identify  the  papers 
produced  to  her  as  executed  on  the  6th  and  7th  of 
November,  and  states  that  both  of  them  are  in  the 
handwriting  of  Mr.  Williams.  The  account  she 
gives  upon  the  interrogatories  does  not,  as  it  seems 
to  me,  vary  in  any  of  the  particulars  from  her  de- 
position in  chief,  as  to  the  manner  in  which  the 
execution  took  place.  After  having  spoken  of  the 
execution  of  the  codicil  of  October,  1836,  she  states 
that,  in  the  beginning  of  1837,  the  papers  were 
deposited  by  her,  by  Mr.  Williams'  direction,  at 
Messrs.  Childs,  the  bankers,  (not  the  bankers  of  the 
deceased,  which  was  the  natural  place  they  should 
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1840.  be  taken  to,  but  the  bankers  of  Mr.  Williams) ;  and 
July  28th.  not  only  the  will  was  there  deposited,  but  the 
pInton  duplicate  and  the  several  papers  annexed  to  Mr. 
wSiiTia.  Williams'  affidavit  as  to  scripts.  The  parcel  lay  at 
Messrs.  Childs  till  it  was  received  from  the  bankers 
after  the  deceased's  death.  Therefore,  whatever 
was  the  state  and  condition  of  the  papers  in  the 
years  1834,  1835,  and  1836,  or  rather,  when  she 
says  she  took  them  there  in  the  beginning  of  the 
year  1837,  they  remained  in  that  state  till  they  were 
taken  out  of  the  bankers'  hands,  and  out  of  the  case 
in  which  they  were  enclosed  by  Mr.  Williams ;  for 
no  access  could  be  had  to  them  without  the  know- 
ledge of  the  bankers ;  and  it  is  not  su^ested  that 
they  had  been  removed,  or  the  deposit  had  been 
meddled  with,  in  the  intermediate  time. 

This  witness  had  stated,  with  respect  to  John 
Williams,  that  he  had  been  taught  to  write  in  the 
service  of  Mr.  Williams,  and  she  certainly  does 
depose,  upon  her  first  examination,  in  a  very  strong 
and  particular  manner  as  to  that  fact.  She  says, 
**  I  cannot  say  that  I  know  of  the  said  John 
Williams  having  ever  written  or  signed  his  name 
to  any  letter  to  any  one ;  to  my  knowledge,  I  never 
saw  him  write  but  on  three  occasions,  and  those 
were  the  times  when  he  signed,  as  a  witness  with 
me,  the  three  different  wills  of  Mr.  Panton's  to 
which  I  have  referred  in  my  evidence.*  He  could 
only  write  his  name  He  was  taught  to  do  so  by 
my  master,  at  the  time  we  went  first  to  live  at 
•  Brynbras.     My  master  found  it  inconvenient  that 

John  Williams  could  not  sign  receipts  or  bills  for 
hay  and  that,  and  he  himself  wrote  John  Williams' 
name  for  him  to  copy,  to  learn  him  to  do  it     I 
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remember  that  well,  and  that  John  WilliamB  uBed       1840. 
to  be  writing  his  name  on  the  stable-door  and  about,    juiy  28th. 
in  chalk,  till  he  had  learned  how  to  do  it ;  it  was      tI^v 
very  soon  after  we  went  to  Brynbras,   that  my    w^Jf^^Mf. 
master  taught  him  how  to  write  his  name.    I  have 
no  doubt  that  John  Williams  signed  his  mark  to  the 
entry  of  his  marriage,  because,  to  my  knowledge, 
it  was  hot  till  after  he  was  married  that  be  learned 
to  write  his  name/'    This  throws  some  discredit  on 
that  part  of  the  case,  which  witnesses  are  called  to 
prove,  namely,  that  he  had  learnt  to  write  at  school, 
that  h^  could  write  at  the  time  he  was  married,  and 
that  he  was  able  to  keep  books  with  respect  to 
labourers  employed  by  Mr.  Williams. 

This  witness  has  been  examined  a  second  time, 
after  the  trial  at  the  Old  Bailey,  and  she  there 
certainly  does  vary,  in  some  respect,  as  to  the 
ability  of  this  person  to  write.  She  says,  upon 
the  interrogatory :  ''  I  never  saw  him  write  anything 
but  his  name,  and  the  names  of  the  different  work- 
people who  were  employed  at  Brynbras.  He  used 
to  pay  theip  their  wages  every  fortnight,  and  keep 
the  account  of  the  time  they  worked.  I  have  often 
seen  him  putting  down  on  paper  and  in  a  book 
the  names  of  the  workmen,  with  the  amount  of  the 
wages  due  to  each  ;  and  I  have  often  seen  him  sign 
the  paper  containing  die  account  of  the  money 
which  the  producent  gave  him  once  a  fortnight  to 
pay  the  men's  wages.  I  have  taught  him  to  write 
at  times.  I  used  to  teach  him  to  write  his  name 
better  than  he  did,  and  to  make  capital  letters ;  for 
he  was  always  very  wishful  to  be  able  to  write 
better.  I  do  not  know  that  he  was  taught  to  write  - 
whilst  in  the  producent's  service.      He  certainly 
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1840.      could  write  his  name  when  I  first  knew  him.    I 
July  28th.     did  Hot  koow  where  he  learned  to  write  until  the 

PAirroN  time  of  the  trial,  but  since  then,  I  have  heard  that 
w^ful^s.  he  had  been  at  school  at  Bangor,  where  he  had 
been  taught/'  This  witness,  in  her  second  ex- 
amination, seems  to  differ  from  the  account  origin- 
ally given  by  her  on  this  point,  and  it  is  possible 
her  recollection  may  have  been  drawn  to  the  fact 
from  the  circumstance  of  having  known  what  was 
deposed  to  by  persons  who  were  at  school  with 
him  at  the  time  when  he  learned  to  write* 

The  other  witness  to  the  will  is  Ann  Williams, 
and  she  states  herself  to  have  been  in  the  service 
of  Mr.  Williams  on  two  occasions ;  from  the  12th 
of  May,  1834,  to  the  12th  of  May  following,  and 
for  three  months,  in  the  year  1832.  She  says,  ^'  I 
was  present  when  Mr.  Panton  signed  papers  as  his 
will  at  Brynbras ;  three  times  I  was  present  when 
he  signed — once  when  he  was  on  the  first  visit 
there,  in  May,  1834,  about  a  fortnight  after  I  went 
to  live  at  Brynbras ;  the  others  on  two  following 
days,  whilst  he  was  on  the  second  visit  to  Brynbras, 
in  November  in  the  same  year.  I  don't  remember 
in  what  part  of  the  month,  but  I  know  it  was  in 
November,  for  my  master  and  mistreas  left  Bryn- 
bras and  went  to  town  a  few  days  after,  and  I  was 
left  behind.  I  did  not  know  what  the  contents  of 
the  wills  were;  I  only  knew  them  to  be  wills, 
because  Mr.  Panton  signed  them  as  such.  Of  the 
two  wills,  which  were  signed  in  November,  one 
was  signed  just  after  kitchen  dinner,  the  other  next 
morning,  just  after  breakfast,  just  before  master 
and  mistress  went  out  in  the  carriage.  On  the 
occasion  of  the  signing  of  the  first  of  the  two  last 
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wills,  (those  signed  in  November),  Mr.  Williams,       1840. 
my  master,  called  me,  and  Ellen  Evans,  and  John     Jaiysaui. 
Williams,  up  stairs  into  the  sitting-room   there,      plmw 
We  did  not  exactly  know  for  what  purpose  we    w^'uiL. 
were  wanted,  only  we  thought  it  was  for  the  pur- 
pose of  seeing  Mr.Panton  sign  some  paper,  as  my 
master  had  that  morning  told  Ellen  (Ellen  Evans), 
and  me,  and  John  Williams  also,  I  believe,  that  he 
should  want  us  in  the  course  of  the  morning  to 
come  up  to  Mr.  Panton.    When  my  master  called 
us  up  into  the  said  sitting-room,  we  found  Mr. 
Panton  there  alone  with  him.     Mr.  Panton  was 
sitting  at  a  lai^e  table,  in  the  middle  of  the  room, 
with  several  papers  before  him.    I  think  he  was 
writing,  but  what  I  don't  know,  unless  it  was  the 
papers  we  signed ;  my  recollection  at  this  distance 
of  time  is  not  very  distinct  as  to  that.    Tremember 
that  we  then  stood  by  the  table,  and  Mr.  Panton 
wrote  his  name  to  a  paper  before  him — ^it  was  a 
large  sheet  of  paper,  and  he  wrote  his  name, '  Jones 
Panton/  in  one  corner  of  it.     There  were,  I  think, 
several  other  papers  before  Mr.  Panton,  but  what 
they  were  I  did  not  know.    I  don't  remember  that 
anything  was  said  before  Mr.  Panton  signed  his 
name  to  the  said  paper.    There  was  a  large  seal 
on  the  paper,  and  Mr.  Panton,  after  he  had  written 
his  name,  put  his  hand  on  the  seal,  and  said,  he 
delivered  the  paper  as  his  last  will  and  testament, 
*  I  deliver  this  as  my  last  will  and  testament,'  he 
said.     I  perfectly  remember  his  using  those  words. 
To  the  best  of  my  recollection,  my  master  repeated 
them  after  him ,  in  order  that  we  might  all  under- 
stand them  ;  for  Mr.  Panton  was  a  very  old  gentle- 
man, and,  lik^  other  old  pe<^le,  he  did  not  speak 
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1840.  very  distinctly  ;  but  I  heard  what  he  had  said  well 

jaiy  28th.  eoough.     He  signed  the  will  and  spoke  the  said 

f^^jt  words  quite  of  his  own  accord.     I  don*t  remember 

against  that  mv  maslcr  told  him  what  to  do.    There  was 

W1LUAM8.  •^ 

pen  and  ink  before  him  on  the  table,  but  I  think 
my  master  pushed  it  a  Uttle  nearer  to  him  when 
he  signed ;  my  master  did  not  assist  him  in  any 
other  respect.  When  Mr.  Panton  had  signed,  my 
master  took  up  the  paper,  and  brought  it  to  the 
side  table.  He  then,  in  Mr.  Panton's  hearing, 
told  us  that  Mr.  Panton  requested  us  to  be  witnesses 
to  that  paper.  He  repeated  these  words,  I  remem- 
ber, both  in  English  and  Welsh;  he  said  them  in 
Welsh  also,  because  John  Williams  and  I  under- 
stood Welsh  better  than  English  ;  I  understood 
English  pretty  well  then,  but  not  so  much  of  it  as 
I  dp  now;  John  Williams  only  understood  it  a 
little.  Ellen  Evans  signed  her  name  first,  then, 
I  think,  it  was  I  who  signed  next,  and  then  John 
Williams  signed  his.  Nothing  was  said  whilst  we 
were  signing  our  names,  but  my  master  shewed  us 
where  we  were  to  sign ;  and  when  we  had  all 
three  signed,  and  we  were  about  to  leave  the  room, 
he  told  us  not  to  talk  about  what  we  had  been 
doing  ;  that  we  were  not  to  mention  it  to  anybody. 
We  then  left  the  room.  I  will  not  be  positive 
whether  it  was  on  this  or  the  following  morning, 

but,  on  one  of  the  two  occasions,  I  recollect  that, 

• 

after  the  will  was  signed  and  witnessed,  there  was 
another  paper  signed,  a  larger  paper  than  the  will, 
a  good  deal  larger.  I  do  not  recollect  very  par- 
ticularly what  passed  about  the  signing  this  second 
paper,  but  to  the  best  of  my  recollection,  Mr. 
Panton  returned  to  the  table  in  the  middle  of  the 
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room  and  signed  the  larger  paper,  and  then  it  was 
signed  by  the  others.  My  master,  I  remember, 
signed  it  for  one,  and  Ellen  Evans  also,  but  I  can't 
be  sure  whether  I  signed  it  or  not — I  could  not 
tell  unless  I  was  to  see  the  paper.  I  don't  recollect 
that  Mr.  Panton  signed  this  larger  paper  also  as 
his  last  will  and  testament.  My  master,  I  remem- 
ber, said  that  he  would  write  his  name  to  that — ^the 
larger' paper,  but  not  to  the  first — ^the  will."  And 
it  does  appear  by  the  evidence  of  Mr.  Boys,  taken 
upon  a  subsequent  Allegation,  that  Ann  Williams, 
Ellen  Evans,  and  Mr.  Williams  had  attested  the 
execution  of  a  deed  for  the  partition  of  the  London 
estates  upon  the  morning  of  the  day  on  which  this 
will  was  executed ;  but  these  papers  are  not  pro- 
duced. **  My  master  also,  to  the  best  of  my  recol- 
lection, repeated  the  words  after  him  the  same  as 
he  had  done  the  day  before.  He  then  took  the 
paper  to  the  side  table,  and  said,  as  before,  that 
Mr.  Panton  wished  us  to  witness  the  paper.  I 
only  know  that  Mr.  Panton  delivered  it  as  his  last 
will  and  testament ;  whether  it  was  a  copy  of  the 
paper  we  signed  on  the  day  before,  I  did  not  hear. 
It  was  signed  in  the  comer  by  Mr.  Panton,  like 
the  one  the  day  before.  I  think  that  one  of  the 
two,  but  I  don't  recollect  which  it  was,  was  rather 
larger  than  the  other,  but  like  it  in  other  respects." 
Therefore,  from  the  evidence  of  these  witnesses, 
supposing  they  are  to  be  credited,  there  can  be  no 
doubt  that  the  deceased  not  only  executed  the 
paper  as  his  last  will,  but  knew,  or  had  an  oppor- 
tunity of  knowing,  the  contents  of  the  instrument ; 
there  is  the  evidence  of  these  two  persons,  speaking 
most  positively  to  all  that  is  material  to  the  fact  of 
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1840.  the  ezedution ;  and  that  evidence  is  met  only  by 
jniy  28th.  the  evidence  which  arises  out  of  the  strong  im- 
fl^v  probability  against  the  deceased  having  executed 
WilCJ^is.  *^^*  ^^^  knowingly  and  willingly,  with  a  full 
knowledge  of  its  contents.  If  these  two  witnesses 
are  to  be  believed,  there  is  an  end  of  the  case,  so 
far  as  the  Court  has  hitherto  gone ;  and  the  ques- 
tion will  be  hereafter,  when  it  comes  to  consider 
the  whole  of  the  circumstances  together,  whether 
their  evidence  is  sufficient,  as  given  in  the  first 
instance,  shortly  after  the  death  of  the  deceased, 
for  he  died  in  May,  1837,  and  these  witnesses  are 
examined  in  September — though  Mr.  Williams, 
(rather  an  extraordinary  step  before  it  was  known 
whether  the  will  would  be  opposed  or  not)  brings 
these  subscribing  witnesses  up  to  London,  and 
keeps  them  after  the  Allegation  was  given  in,  after 
the  examination  of  witnesses  had  been  commenced, 
though  under  suspension ;  it  has  been  suggested, 
in  argument,  that  he  thought  it  right  to  keep  Ann 
Williams,  who  was  no  longer  in  his  service,  from 
being  tampered  with  or  attempted  to  be  influenced 
by  other  persons. 

The  next  part  of  the  case,  and  the  last  part  to 
which  the  Court  will  have  occasion  to  refer,  is  that 
extraordinary  circumstance  with  respect  to  the 
alleged  discovery  of  certain  pencil-marks  on  these 
papers,  which,  it  was  pleaded,  were,  at  the  time  of 
the  discovery,  to  be  traced  upon  them  with  the 
assistance  of  a  strong  light,  by  magnifying  glasses 
of  great  power.  It  is  pleaded  that  particular  wit- 
nesses were  able  to  trace  certain  pencil-marks, 
from  which  it  is  collected  that,  when  the  deceased 
signed  his  name  Co  the  papers,  they  did  not  bear  a 
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testamentary  character;  that  they  were,  in  fact,  1840> 
plans  and  maps  of  that  property  possessed  by  the  J«iy  ^Bth. 
deceased  jointly  with  Mr.  Brook  Baines  Hurlock,  ponton 
in  different  parts  of  this  town,  and  with  respect  to  w^u^ms. 
which  there  had  been  negotiations  for  a  partition, 
as  early  as  1832,  and  which  was  not  finally  exe- 
cuted till  November,  1834,  when  the  deed  of 
partition  was  executed.  Now,  this  is  a  part  of  the 
case  in  which  the  Court  has  felt  very  much  the 
circumstances  under  which  it  has  been  produced  ; 
because,  as  it  was  alleged  on  the  one  side  that  these 
papers,  when  signed  by  the  deceased,  were  merely 
maps  or  plans  of  houses,  or  leases,  or  agreements 
for  leases,  in  pencil,  to  which  his  name  had  been 
signed  in  ink;  and  it  is  alleged  that,  in  a  late 
period  of  the  proceedings,  namely,  after  the  close 
of  the  commission  for  the  examination  of  witnesses, 
or  shortly  before,  these  marks  were  discovered  on 
the  papers,  the  existence  of  which  at  the  present 
time  is  admitted  on  all  hands,  it  does  seem  to 
imply,  possibly,  that  there  has  been  some  negli- 
gence in  the  care  and  custody  of  these  papers,  if 
the  marks  have  been  impressed  upon  them,  since 
they  were  delivered  into  the  Registry,  and  the 
Court  has  looked  with  a  great  deal  of  anxiety,  in 
order  to  trace  out,  if  it  possibly  could,  the  time  at 
which  the  marks  were  impressed  on  the  papers ;  if 
they  were  not  on  them  when  the  signature  of  the 
deceased  was  obtained  to  them,  it  is  a  case  which 
may  involve  very  seriously  the  character  of  persons 
in  this  profession.  I  have  looked  anxiously  into 
the  depositions  on  both  sides,  with  respect  to  these 
papers,  as  to  their  state  and  condition  when  they 
first  came  into  the  Registry  of  this  Court ;  and  for 
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1840.       the  purpose  of  discovering,  if  they  had  not  these 

jQi7  28tb.     marks  upon  them  at  the  time  when  they  were 

pZwn      brought  into  the  Registry,  at  what  time  after  that 

wTuIms.     ^^^7  could  possibly  have  been  impressed  upon  them. 

Now  the  additional  articles  were  admitted  in  the 
summer  of  1838,  and  fac-simile  copies  of  the  papers, 
with  these  pencil-marks  upon  them,  were  annexed 
to  that  Allegation ;  but  the  Court  was  of  opinion, 
that  the  witnesses  to  be  examined  on  that  allegation 
ought  not  to  come  prepared  with  the  exhibits 
annexed  to  the  allegation,  to  state  what  marks  they 
were  able  to  discover;  but,  having  examined  the 
papers  previously,  they  were  to  come  and  depose  to 
what  they  had  been  able  to  decypher.  Therefore, 
it  was  a  mere  plea  of  the  facts,  what  the  papers 
were,  without  specifying  the  particular  marks  upon 
them. 

Now  three  persons  have  been  examined,  who  have 
been  accustomed  to  decyphering  hands,  and  to 
make  out  obscure  and  nearly  unintelligible  writing, 
and  they  do  depose  to  certain  marks,  which  they 
have  been  able,  by  the  assistance  to  which  I  have 
alluded,  to  discover  on  these  instruments,  which 
shew  that  the  marks  themselves  were  evidently 
those  of  maps,  or  plans,  or  agreements  for  leases, 
and  they  also  depose,  that,  in  many  instances,  they 
are  able  to  trace  the  ink-writing  over  the  pencil- 
marks.  [  have  no  doubt  they  are  speaking  that 
which  they  believe  to  be  the  real  state  of  the  facts, 
when  they  state  that  the  pencil-marks  were  first 
impressed  on  the  paper;  that,  though  there  had 
been  attempts  to  obliterate  the  pencil-writing,  suffi- 
cient remains  upon  them  to  enable  them  to  depose 
in  the  manner  tliey  state.   But  the  Court  would  not 
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place  too  much  reliance  on  evidence  of  this  descrip*       ^^^ 
tioUi  for  it  is  liable  to  this  objection  ;  that  the  per*    Juiy^^tb. 
sons  come  to  give  evidence,  having  been  impressed      Pantoh 
with  a  notion  that  they  have  come  to  detect  a    wftu^Ms. 
fraud ;  and  it  does  appear,  that  some  of  the  witnesses 
were  impressed  with  that  notion.    They  had  been 
examined,  before  they  were  examined  here,  at  the 
Old  Bailey ;  they  had  given  evidence  there,  and  the 
Court  must  receive  it  here ;  but  it  must  be  careful 
not  to  place  too  much  reliance,  on  a  case  of  this 
description,  upon  the  evidence  of  such  an  inspection 
as  these  gentlemen  have  given  to  these  papers. 

Now,  it  appears,  that,  in  tB22,  the  deceased  came 
into  possession  of  property  in  different  parts  of  the 
town,  some  in  Cursi tor-street,  some  in  Castle-street, 
some  in  Devonshire-street,  and  some  in  Cavendish- 
court,  jointly  with  Mr.  Brook  BainesHurlock,  under 
the  will  of  Mrs.  Mathews ;  and  some  disagreement, 
as  to  the  letting  of  leases  of  these  houses,  subsisted 
betweeu  him  and  Mr.  Hurlock.  The  result  of  the 
evidence  is,  that  Mr.  Panton  having  proposed  to  let 
a  lease  of  some  part,  or  the  whole,  of  the  property, 
it  was  objected  to  by  Mr.  Hurlock,  for  the  purpose 
of  inducing  Mr.  Panton  to  consent  to  a  partition, 
and  that  negotiations  for  the  partition  of  the  pro- 
perty were  going  on,  commencing  in  1832,  and 
finally  arranged  in  1834,  when  a  deed  of  partition 
was  executed  upon  the  6th  of  November,  the  day  on 
which  the  original  will,  propounded  was  executed. 
Now  I  take  the  evidence  of  Mr.  Boys,  who  was 
examined  on  the  part  of  Mr.  Williams,  after  these 
additional  articles  had  been  given  in,  but  not  with 
reference  to  them.  He  was  a  clerk  in  the  house  of 
Messrs.  Forbes  and  Hale,  who  were  employed  on 
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1840.  behalf  of  Mr.  Harlock,  and  who  were  also  advised 
July  28th.  or  Conferred  with  upon  the  part  of  Mr.  Panton, 
plmif  through  the  agency  of  Mr.  Williams.  He  states : 
v^l^Mt.  ^^The  matters  transacted  in  our  office,  relative  to 
the  allotment  or  partition  of  the  premises  of  which 
the  deceased  and  Mr.  Hurlock  were  the  tenants  in 
common,  were  all  within  my  knowledge,  and,  in  a 
great  measure,  under  my  general  superintendance. 
It  was  on  the  2nd  of  August,  1834,  that  the  allot- 
ment or  partition  of  the  premises  was  made  by  the 
referees  appointed  for  the  purpose,  on  behalf  of  the 
respective  parties.  The  deed  for  carrying  such  par- 
tition into  effect  was  prepared  by  us,  acting  for  both 
parties,  a  few  months  afterwards.  It  was  ready  for 
execution  in  the  October  following,  it  having  been 
previously  settled  and  approved  of  by  the  prodacent 
(Mr.  Williams)  on  the  part  of  the  deceased.  The 
property,  the  subject  of  the  partition,  consisted  of 
the  following  premises,  all  freehold,  and  in  London 
— two  houses,  being  Nos.  12  and  13,  in  Cursitor- 
street,  in  the  parish  of  Saint  Andrew,  Holbom ;  two 
houses,  being  No.  24  and  25,  in  Castle-street,  in 
the  same  parish ;  two  houses  in  Norwich-court,  in 
the  same  parish,  being  No.  1  and  No.  2 ;  also  eight 
houses,  being  Nos.  2  to  No.  9,  in  Devonshire  street, 
Bishopsgate-street ;  also  a  piece  of  ground  in  Gur- 
sitor-street,  on  which  two  other  houses  formerly 
stood,  and  another  piece  of  ground  in  Cavendish- 
court,  the  site  also  of  two  houses  which  had  been 
pulled  down.  I  cannot  state  of  my  own  knowledge 
when  it  was  that  the  management  of  the  interest  of 
the  deceased,  in  the  aforesaid  premises  in  London, 
was  first  entrusted  to  the  producent.  I  only  know 
that  he  put  the  matters  relating  to  them  into  our 
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hands  at  the  end  of  1832,  or  in  the  following 
January,  and  that  the  first  thing  we  had  to  do,  in  July  28th. 
respect  to  them,  was  to  obtain  a  settlement  of 
accounts  from  the  party  who  it  appeared  had  pre- 
viously collected  the  rents  for  the  deceased.  No 
map  or  plan,  nor  copy  of  any  map  or  plan,  of  the 
premises  partitioned  between  Mr.  Hurlock  and  the 
deceased,  or  any  part  thereof,  was,  at  any  time,  to 
my  knowledge,  made  or  prepared  by  the  producent 
or  any  other  person,  or  signed  by  the  deceased, 
with  the  privity  or  within  the  knowledge  of  the 
producent,  or  otherwise.  So  far  as  we  were  con- 
cerned, everything  was  done  in  the  matter  of  the 
partition  without  any  plan  or  map  whatever.  The 
premises  were  partitioned  by  two  referees  or  arbi- 
trators, named  for  the  purpose — the  one  on  behalf 
of  the  deceased,  and  the  other  on  behalf  of  Mr. 
Hurlock.  The  premises  were  not  partitioned  ac- 
cording to  any  agreement  for  the  partition  or  divi- 
sion thereof  between  the  deceased  and  Mr.  .Hurlock. 
An  agreement  had  been  previously  entered  into 
between  the  parties  binding  them  to  abide  by  such 
allotment  as  the  referees  might  make  of  the  pre- 
mises ;  and,  pursuant  to  the  agreement,  the  referees 
partitioned  the  premises  into  two  separate  allot- 
ments, and  such  allotments  were  drawn  by  lot, 
either  by  Mr.  Forbes,  my  partner,  and  the  pro- 
ducent, who  were  present;  the  producent  on  die 
part  of  the  deceased,  and  Mr.  Forbes  on  the  part  of 
Mr.  Hurlock;  or  else  by  the  respective  referees, 
in  their  presence.  I  was  myself  in  and  out  of  the 
room  on  the  occasion,  and,  to  the  best  of  my  recol- 
lection, I  was  present  when  the  allotments  were 
drawn.    The  whole  tradsaction,  however,   passed 
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*^*Q'  within  my  knowledge.  The  allotment  or  partition 
J«i7  28th.  of  the  said  premises,  as  so  drawn,  was  thereupon 
Panton  compulsory  upon  the  deceased,  and  did  not  in  any 
w'^t^AMi.  way  require  or,  to  my  knowledge,  at  any  time  have, 
the  sanction  of  his  signature  thereto  :*'  it  having 
been  pleaded  that  the  deceased  had  signed  the 
papers  with  pencil  to  signify  his  assent  to  them,  for 
the  partition  between  himself  and  Mn  Hurlock; 
and  it  is  true  that  the  partition  was  afterwards  made 
in  the  manner  here  described,  though  it  will  pre- 
sently appear  that  there  were  negotiations  for  the 
division  of  the  property  between  the  parties,  and 
which  might  therefore  possibly  require  the  sanction 
of  the  deceased,  as  supposed,  though  finally  he 
signed  an  agreement  to  abide  by  the  decision  of  the 
rdferees. 

He  goes  on,  in  answer  to  an  interrogatory  to  say : 
**  Mr.  Hurlock  did  not,  to  the  best  of  my  recollec- 
tion, in  September,  1U3*2,  or  at  any  other  period, 
object  to  join  in  granting  leases  of  the  houses,  or  of 
any  of  the  houses,  in  Devonshire-street,  either  on 
the  ground  suggested  in  the  interrogatory,  namely, 
until  the  said  property  was  divided,  or  any  other 
ground.  To  the  best  of  my  recollection,  there  never 
were  any  leases  prepared  or  suggested  of  the  houses 
in  Devonshire-street.  A  negotiation  was  entered 
into,  whilst  I  was  in  the  employ  of  Messrs.  Forbes 
and  Hale,  between  the  producent,  on  behalf  of  the 
deceased,  and  Messrs.  Forbes  and  Hale,  as  the 
t  solicitors  of  Mr.  Hurlock,  for  the  partition  of  the 
property.  To  the  best  of  my  recollection,  the  n^o- 
tiation  was  depending  some  months  at  the  end  of  the 
year  1833,  and  the  commencement  of  1834  ;  it  may 
possibly  have  been  commenced  in    1832.     Mr. 
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Curtis  was  instructed  to  make  an  estimate  of  the  19WL 
relative  value  of  the  property,  with  a  view  to  effect  ^"'y  2^- 
such  partition.  To  the  best  of  my  belief,  it  was  in  Panton 
1833  that  he  was  employed  so  to  do ;  but  at  what  W'i^lums. 
period  of  the  year,  whether  in  or  about  the  month 
of  April,  I  am  not  aware.  Mr.  Curtis  did  make 
his  report  thereon  in  or  about  the  month  of  June, 
1 B33.  The  producent  did  not,  to  my  knowledge, 
in  or  about  July,  1833,  write,  address,  and  send 
'a  letter  to  Messrs.  Forbes  and  Hale,  proposing  on 
behisilf  of  the  said  Jones  Panton,  deceased,  to  take 
the  Devonshire-street  houses  as  iiis  share  of  the 
property,  and  for  Mr.  Hurlock  to  take  the  Cursitor* 
street  houses  as  his  share  thereof" — which  is  sug* 
gested  in  the  interrogatory ;  that  there  was  to  be  a 
voluntary  division  of  the  property.  Then  he 
states:  ^^The  fact  is,  that  there  were  so  many 
communications  passed,  and  so  many  propositions 
made,  in  respect  to  the  partition  of  the  propei^y, 
that  it  is  impossible  for  me  to  recollect  what  the 
propositions  were  which  were  made  and  rejected. 
There  was  a  negotiation  for  a  partition  of  the  pro- 
perty, entered  into  at  the  beginning  of  the  year 
1834,  or  at  the  end  of  the  preceding  year,  I  forget 
the  exact  period,  and  such  negotiation  had  reference 
to  a  proposed  division  of  the  property,  either  by 
drawing  lots,  or  by  arbitration.  The  mode  of  par^- 
tition  ultimately  i^reed  to  combined  both  the  modes 
interrogate ;  the  agreement  being,  that  the  property 
should  be  divided  by  arbitration,  and  the  two  divi- 
sions taken  by  the  parties  drawing  lots  for  the  same. 
An  agreement  to  arbitrate  was  prepared  accordingly, 
by  Messrs.  Forbes  and  Hale.  I  believe,  that  the 
agreement  was  executed  by  the  deceased  and  Mr* 
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^84X).  Hurlock.  I  was  not,  to  my  recollection,  present 
jaiy  28tb.  whcQ  it  was  ezecuted  by  either  party,  but  we  acted 
pTn^m  upon  it,  and  it  was  in  our  hands  as  executed.  To 
wfiTulM.  ^he  best  of  my  recollection,  the  agreement  bore  date 
the  31st  of  May,  1834,  but  I  cannot  speak  positively 
to  the  date.  I  do  not  recollect  who  attested  the 
execution  of  the  agreement  by  the  deceased.  An 
award,  in  the  nature  of  an  allotment  to  each  partjr* 
was  made  under  the  agreement,  on  the  2nd  of 
August,  1834.  I  do  believe  that  the  papers  and 
documents  of  the  producent,  which  were  seized 
when'he  was  apprehended  upon  the  charge  of  forgery, 
in  February,  1838,  were  kept  by  Ruthven.  After 
the  trial,  the  originals  were  returned.  I  have, 
since  my  former  examination,  referred  to  the 
papers  in  our  office,  to  enable  me  to  answer  more 
positively  to  some  of  the  questions  put  to  me.  I 
have  now  ascertained  therefrom,  that  Mr.  Hurlock 
did,  as  suggested  in  or  about  September,  1832^ 
object  to  grant  leases  of  the  houses  in  Devonshire- 
street,  until  the  property  should  be  severed.  I  can 
now  also  answer,  that  it  was,  as  suggested,  in  Aprils 
1833,  that  Mr.  Curtis  was  instructed  to  make  the 
estimate  of  the  value  of  the  property,  with  the  view 
to  the  partition.  I  have  also  ascertained,  that  in 
July,  1833,  Messrs.  Forbes  and  Hale  did  receive  a 
letter  from  the  producent,  proposing  on  behalf  of 
the  deceased,  that  the  deceased  should  take  the 
Devonshire* street  houses,  with  the  addition,  however, 
of  those  in  Cavendish^court  also,  as  his  share  of  the 
property.  The  letter  does  not  go  on  to  specify  that 
Mr.  Hurlock  should  take  the  Cursitor-street  houses 
as  his  share,  but  that  was  intended,  I  presume,  by 
the  proposal.    I  believe  that  a  copy  of  such  letter 
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was  ^nt  by  Messrs.  Forbes  and  Hale  to  Mr.  Hurlock.       1840- 
The  proposition  the  producent  just  referred  to  was     juiy28th. 
not  acted  upon ;  I  do  not  know  that  it  was  rejected      pl^w 
by  or  on  behalf  of  Mr.  Hurlock.     There  was  a  good     wiluTL. 
deal  of  correspondence  passed  on  the  subject  of  it, 
and  eventually  it  was  not  acted  upon.     I  still  am 
unable  to  answer  positively  as  to  the  date  of  the 
agreement  to  arbitrate,  or  as  to  the  names  of  the 
witnesses  to  its  execution  by  the  deceased ;  but  I 
have  found  a  memorandam  in  my  own  handwriting, 
in  which  it  is  stated  that  the  names  of  the  three  wit- 
nesses were  *  T.  Williams.'   (the  producent,  I  pre- 
sume), *  E.  Evans,"  and  *  Ann  Williams.' " 

I  have  read  the  deposition  on  this  part  of  the  case, 
because  it  is  suggested,  in  one  of  the  additional 
articles,  that  one  of  the  papers,  indeed  two  of  the 
papers,  do  contain  plans  of  houses,  which  were 
possessed  by  the  deceased  and  Mr.  Hurlock  in 
Cursitor-street,  Castle-Street,  Bishopsgate-street, 
and  Cavendish-court,  and,  upon  the  face  of  these 
papers,  as  they  now  appear,  the  witnesses  do 
depose  they  trace  the  word  "map"  on  one  of 
these  papers,  and  the  designation  of  the  houses 
the  numbers  of  the  houses ;  and  upon  another^ 
the  word  '*  ground,"  which  is  stated  to  be  a  piece 
of  vacant  ground,  the  site  on  which  two  houses 
formerly  stood  in  Cursitor-street  and  Castle-street, 
and  also  another  space  in  Cavendish-court  and 
Devonshire-street  or  Devonshire-place,  and,  there- 
fore, whoever  impressed  these  marks  on  the  papers 
must  have  been  pretty  well  acquainted  with  the 
site  and  nature  of  the  premises  described  upon 
it ;  for,  unless  it  were  so,  it  would  scarcely  be  pos- 
sible for  any  person  to  have  so  marked  the  site  of 
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the  premises  and  description  of  the  property  upon 
these  papers ;  and  Mr.  Boys,  when  he  had  refreshed 
his  memory  by  a  reference  to  the  papers,  does  de- 
pose, that  a  plan  was  suggested  for  a  voluntary  par- 
tition of  the  estate,  by  Mr.  Pan  ton  taking  possession 
of  the  houses  in  Devonshire-street  and  Cavendish- 
court,  the  other  to  be  the  portion  of  Mr.  Hurlock. 

The  next  subject  of  inquiry  is,  how  and  when 
were  these  marks  discovered  on  these  papers,  and 
by  whom  ?  It  may  be  right,  in  the  first  instance, 
to  state  the  manner  in  which  these  papers  came  out 
of  the  possession  of  Mr<  Williams  himself,  so  far  as 
those  persons  through  whose  hands  they  passed  are 
enabled  to  state  it.  I  have  already  stated  that 
these  papers  were  deposited  at  Messrs.  Childs' 
banking-house,  in  January,  1837 ;  that  they  were 
removed  from  the  banking-house  on  the  13th  or 
the  30th  of  June,  1837  :— 1  say  either  the  13th  or 
the  30th,  because  Mr.  Boys,  who  deposes  to  the 
dates,  states,  in  his  examination  in  chief,  the  13th, 
and  to  an  interrogatory,  the  30th.  It  is  very  pos- 
sible it  may  have  been  a  mistake  of  the  examiner 
in  taking  down  the  depositions.  They  were  deli- 
vered from  Messrs.  Childs'  banking-house  into  the 
possession  of  the  proctor  for  Mr.  Williams.  They 
first  came  to  Mr.  Williams  through  Ellen  Evans, 
who  had  deposited  them  there,  and  who  removed 
them  thence ;  from  the  proctor's  hand  they  seemed 
to  have  passed  into  the  hands  of  another  proctor  of 
the  Court,  merely  for  the  purpose  of  being  brought 
in  annexed  to  an  affidavit  of  scripts  ;  they  were  then 
brought  in  by  that  proctor  to  the  Court ;  then  taken 
into  the  care  and  custody  of  the  registrar — that 
care  and  custody  is  necessarily  confided  to  clerks  in 
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the  office^  persons  who,  from  the  experience  which       1840. 
the  registrars  have  had  of  them,  most  necessarily     Juiy28ib. 
be  supposed  to  be  persons  of  trust,  in  whom  perfect      panton 
confidence  may  be  placed,  and  from  all  the  Court    wiftirM. 
has  ever  seen  of  the  custody  of  papers  in  the  office, 
and  the  experience  of  a  great  number  of  years,  the 
greatest  care  is  taken  of  papers  of  this  descrip- 
tion ; — ^from  the  registrar  they  are  delivered  into 
the  hands  of  the  examiner,  who  takes  the  deposition 
of  the  witnesses  on  the  condidit.     Upon  the  conclu- 
sion of  these  depositions  they  were  again  returned 
to  the  custody  of  the  registrar. 

Now  the  proctor  for  Mr.  Williams  has  been  ex- 
amined as  to  the  state  and  condition  of  the  papers 
when  he  received  them,  and  he  swears  that  he  never 
observed  any  marks  on  the  papers  during  the  time 
they  were  in  his  possessioti.  The  gentleman  to 
whom  they  were  delivered,  for  the  mere  purpose 
of  being  brought  into  the  Court,  has  also  been  ex- 
amined, and  though  his  recollection  is  only  called  to 
the  circumstance  by  the  assignation  book — shewing 
that  he  did  bring  in  an  affidavit  of  scripts — he  ob- 
served no  marks,  nor  was  it  likely  he  should.  The 
examiner,  into  whose  hands  they  were  delivered 
♦for  the  purpose  of  taking  the  evidence  on  the  con- 
didit, has  also  been  examined,  and  he  observed  no 
marks  of  the  description  of  those  now  stated  to  be 
on  the  papers.  He  says,  that,  when  he  examines 
them  now,  he  thinks  he  sees  certain  marks  and 
blurs  on  them,  which,  if  they  had  been  there  when 
they  were  in  his  possession,  would  have  attracted 
some  attention.  The  Registrar  has  been  examined, 
and  he  deposes  not  to  have  seen  any  marks  on  the 
papers,  though  when  an  interrogatory  is  put,  he 
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1840.  say8,  '*  It  is  possible  that  some  marks  like  those 
July  28th.  pointed  out  might  possibly  have  appeared  on  the 
pInton  papers  without  my  attention  having  been  called  to 
wS!mL.  ^^»  ^®  suggesting  anything  unusual  in  the  appearance 
of  the  papers."  The  clerks,  who  have  the  custody 
of  the  papers,  have  been  examined — one,  whose 
exaipination  was  completed,  positively  swears  he 
did  not  observe  any  marks  on  the  papers — the 
other  clerk  unfortunately  died  while  undergoing 
his  examination,  but  I  think  it  is  clear  that,  if  his 
examination  had  been  completed,  he  must  have 
deposed  to  the  same  effect ;  and  all  the  witnesses 
concur  in  stating,  that  these  papers,  when  passing 
through  their  respective  hands,  were  precisely  in 
the  same  condition  as  when  they  received  them. 
They,  therefore,  are  not  the  persons  by  whom  these 
marks  were  made  on  these  papers,  and  the  Court  has 
no  si{spicion  that  any  of  these  gentlemen  could 
have  been  concerned  in  such  a  transaction.  The 
papers  then  passed  into  the  hainds.of  the  examiner 
(Mr.  Jennings)  who  took  the  depositions  of  the 
witnesses  under  the  commission  at  Carnarvon^ 
and  that  examiner,  who  has  been  produced  as  a 
witness,  is  the  person  by  whom  the  discovery  of 
these  marks  is  said  to  have  been,  in  the  first  in-« 
stance,  made.  The  accouut  which  he  gives,  is, 
that  he  attended  at  Carnarvon  as  an  examiner,  and 
arrived  there  on  6th  of  January,  1838.  An  error 
was  discovered  in  the  commission,  and  it  was  re- 
turned to  London,  and  a  fresh  one  was  obtained, 
which  was  opened  in  the  parish  church  at  Llanbeblig* 
in  the  county  of  Carnarvon,  on  the  lOthof  Januaiy 
— though  I  believe  it  turns  out  to  be  the  11th  of 
January,  he  says :    ^^  The  commission   I  am  now 
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speaking  of  was  extracted  on  behalf  Mr.  William  1340. 
Barton  Pan  ton.  There  was  another  commission  ex-  "j^iy  28th. 
tracted  on  behalf  of  Mr.  Thomas  Williams.  There  p^^ 
was  an  error  in  that  commission  also,  and  it  was  re-  w"^'"*'. 
turned  to  London,  and  a  fresh  one  obtained,  which 
wasopened  in  the  parish  church  of  Llanbeblig,  which 
is  about  a  mile  distant  from  Carnarvon,  on  the  same 
day  that  the  first  mentioned  commission  was  opened. 
On  or  about  the  16th  day  of  the  same  month,  the  exe- 
cution of  the  commission  extracted  on  behalf  of  Mr. 
Williams  was  completed,  sealed  up,  and  delivered 
to  his  proctor  to  return  into  Court,  and  his  proctor 
left  Carnarvon  therewith.  I  was  employed  only  on 
the  evening  of  the  15th,  and  until  noon  on  the  16th, 
as  nearly  as  I  can  recollect,  in  executing  the  com- 
mission extracted  on  behalf  of  Mr.  Williams.  Im- 
mediately between  the  morning  of  the  10th  and 
the  evening  of  the  15th  of  January,  I  had  been 
employed  in  executing  the  commission  extracted 
on  behalf  of  Mr.  Panton.  Having  finished  Mr. 
Williams'  commission,  and  delivered  the  same  to 
his  proctor,  I  resumed  the  execution  of  Mr.  William 
Barton  Panton's  commission,  and  continued  em- 
ployed therein  until  nearly  midnight,  when  the 
term  probatory  expired.  On  the  following  morn- 
ing, the  17th  of  January,  1838, 1  received  notice  of 
that  date,  from  Mr.  Williams  himself,  who  was 
conducting  his  own  examination,  in  the  absence  of 
his  proctor,  and  I  discontinued  the  execution  of  the 
commission  until  the  22nd  of  January,  when  I  re- 
sumed the  execution  of  the  commission,  and  was 
occupied  therewith  until  the  2nd  day  of  February. 
About  the  14th  or  15th  of  January,  on  the  occasion 
of  Mr.  Wadeson,  Mr.  Williams'  proctor,  bringing 
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1840.  his  witnesses,  or  one  of  them  to  inspect  the  scripts, 
Juiy^sih.     Nos.  r,  2,  3,  4,  6,   6,  8,  10,  and  11,  or  some  of 

Pantom  them,  prior  to  producing  such  witnesses  or  witness, 
Wiu!iTL.  I  observed  something  remarkable  in  the  signatures 
of  the  attesting  witnesses  to  the  scripts,  Nos.  1,  2, 
and  6."  That  was,  I  suppose,  the  different  manner 
of  signing  the  name.  In  one  place,  E.  Evans  is 
spelt  apparently  without  the  "  s."  No.  2  is  now 
described  as  a  duplicate  to  the  will,  and  it  was  upon 
that  paper  that  the  marks  were  also  first  discovered 
by  the  substitute  for  the  proctor,  on  behalf  of  Mr. 
W.  B.  Pan  ton,  "  I  did  not  attribute  any  particular 
importance  to  the  circumstance.  I  was  aware  that 
there  were  the  remains  of  pencil-writing  on  the 
script,  No.  2,  on  the  J 7th  of  January;  I  have  no 
doubt  of  that  fact.  I  did  not  inspect  the  scripts,  or 
in  any  way  refer  to  them,  between  the  17th  and 
22nd  of  January  exclusively  ;  but,  after  my  re- 
turn to  Carnarvon,  on  the  latter  day,  I  inspected 
them  all  narrowly,  from  time  to  time,  as  opportu- 
nities occurred  for  my  so  doing.  I  subsequently 
discovered  the  remains  of  pencil-writing  upon  all 
the  scripts.  On  or  after  the  22nd  of  January, 
William  Kenney  Tyrer,  the  substitute  of  Mr. 
French,  the  proctor  of  William  Barton  Panton, 
asked  me  if  he  was  not  entitled  to  inspect  the  said 
papers,  which  he  stated  he  had  never  before  seen. 
1  informed  him  that  he  had  a  right  so  to  do,  and 
advised  him  to  inspect  the  same  carefully.  He  did, 
accordingly,  thereupon,  inspect  the  papers  in  my 
presence,  and  thereupon  observed  pencil-writing 
upon  some  of  them.  Having  carefully  inspected 
the  several  scripts  in  the  course  of  my  present  ex- 
amination, I  have  no  hesitation  in  deposing  that 
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the  same  are  now  in  the  same  plight  and  condition  1840. 
as  they  were  in  when  first  entrusted  to  my  charge,  juiy  28ih. 
save  that  they  seem  to  have  been  much  handled  pTJ^k 
since,  whereby  part  of  the  pencil-writing  or  marks  ^^^J^^ 
have  been  effitced."  So  that  Mr.  Jennings  had 
discovered  something  remarkable  in  the  signature 
of  one  of  the  witnesses,  on  the  15th  of  January, 
and  upon  the  17th  (before  the  17th)  he  observed 
some  pencil*marks  on  No.  2 ;  afterwards,  upon  his 
return  to  Carnarvon,  after  the  extension  of  the 
term  probatory,  he  took  the  opportunity  of  ex- 
amining the  papers  more  particularly,  and  then  dis- 
covered pencil-marks  on  all  the  writings.  That  is 
the  history  of  the  discovery  of  these  marks,  and 
this  circumstance  '  occurs :  Mr.  Wadeson,  the 
proctor  for  Mr.  Williams,  and  several  other  wit- 
nesses, had  been  called  in  to  inspect  these  papers 
Mr.  Jennings  states,  that,  on  the  occasion  of  Mr. 
Wadeson  bringing  his  witnesses,  or  one  of  them, 
to  inspect  the  scripts,  or  some  of  them,  prior  to 
producing  such  witnesses  or  witness,  he  observed 
something  he  had  not  before  observed  upon  these 
papers,  I  refer  to  this  to  found  the  observation, 
that  these  pencil-marks  did  not  obtrude  them- 
selves on  Mr.  Wadeson 's  notice  at  this  time,  and 
they  were  not  likely  to  have  been  more  prominent, 
more  clearly  traceable,  on  the  face  of  the  papers 
then,  than  they  were  when  he  finally  parted  with 
them. 

Mr.  Jennings  has  also  been  examined  on  interro- 
gatories, and  the  great  point  to  be  ascertained  is, 
the  custody  of  these  papers  whilst  they  were  in  his 
possession.  He  says,  *^  I  did  arrive  at  Carnarvon 
with,  and  for  the  purpose  of  executing,  the  com- 
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^840.       missions  for  the  exainination  of  the  witnesses   in 
July  28th.     this  cause,  on  Friday,  the  5th  of  January.     The 
PAHTOff       commission    on    the    producent's    allegation   was 
WiLUiiMs.     opened  on  that  day  in  Llanbeblig  church,   and 
George  Bettiss  was  produced  and  sworn  as  a  witness 
under  the  same.     My  fellow  witness,  W.  K.  Tyrer, 
did  act  as  the  substitute  of  the  producent's  proctor. 
The  commission  was  adjouraed  to  the  Goat  Inn  at 
Carnarvon.     The  examination   of  George  Bettiss 
was  afterwards  commenced.     An  error  was  disco- 
vered in  the  commission  by  me.      I  communicated 
the  same  to  other  persons,   and  the  proceedings 
under  the  same  commission  were  conse<]uently  dis- 
continued.    I  did  leave  Carnarvon ,  after  discovering 
the  error,  and  I  did  return  thereto  on  Wednesday 
the    10th  day   of  January.      I  had  been  to  the 
following  places,  and  I  disposed  of  myself  in  the 
following  manner,  in  that  interval.     Having  com- 
municated, on  the  morning  of  the  6th  of  January, 
the  error  which  I  had  discovered  in  the  commis- 
sion on  the  previous  evening,   I  remained  in  Car- 
narvon that  day,   until  about  six  o'clock  in  the 
evening,  when  I  left  Carnarvon  by  the  mail  and 
went  to  Bangor ;"  stating  the  places  he  was  at  till 
his  return  to  Carnarvon  on  the  morning  of  the  10th 
of  January,  that  being  the  day  on  which  fresh  com- 
missions were  receivable  at  Carnarvon.    He  says, 
**  I  so  disposed  of  myself,  rather  than  stay  at  Car- 
narvon, because  I  understood  from  Mr.  Wadeson, 
the  ministrant's  proctor,  that  a  strong  feeling  of  jea- 
lousy existed  between  the  parties  in  this  cause,  who 
were  very  hostile  to  each  other ;  and,   Carnarvon 
being  a  small  place,  I  should  probably  have  come  in 
contact  with  the  parties,  or  their  friends,  had  I  re- 
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mained  there,  which  I  considered  it  was  desirable  1S40. 
for  me,  as  the  examiner  in  the  cause,  to  avoid  July  28th. 
doing.  The  new  or  second  commission,  for  the  pZn^rt 
examination  of  witnesses  on  the  producent's  allega-  wT^tTL. 
tion,  was. opened  on  the  10th  of  January,  in  Llan- 
bebh'g  church,  and  two  witnesses,  namely,  George 
Bettiss  and  Robert  Spencer,  having  been  then  pro- 
duced under  the  same,  the  commission  was  then 
adjourned  to  the  Goat  Inn,  and  there  executed. 
The  rooms  which  I  occupied  as  my  examining 
and  sleeping  rooms  at  the  inn,  on  the  5th  and  6th 
of  January,  whilst  engaged  under  the  first  commis- 
sion, were  two  adjoining  front  rooms  on  the 
first  floor  of  the  inn,  both  with  windows  looking 
on  to  the  square  at  Carnarvon — the  examining 
room  being  on  the  right  hand  side  when  you  gain 
the  landing  place  on  the  first  floor.  They  were  the 
same  rooms  as  those  occupied  by  me  on  my  return 
to  Carnarvon,  on  the  10th  of  January.  I  dined  in 
my  examining-room  on  the  Qth  and  6th  days  of 
January.  I  am  not  quite  sure  whether  Mr.  Tyrer 
then  dined  with  me,  but  before  dinner  on  that  day, 
I  well  remember  informing  Mr.  Tyrer  that  it  was 
usual  for  the  commissioner  to  be  asked  to  dine  with 
us,  and  that  it  was  his  place  to  invite  him,  which 
was  done,  but  he  declined  the  invitation ;  and  also 
•that  I  wrote  a  note  to  Mr.  Wadeson  on  the  subject 
of  the  dinner,  and  he  declined.  The  same  room  was 
used  by  me  for  an  examining-room  from  the 
10th  of  January,  and  from  the  period  of  my  first 
arrival  at  Carnarvon,  and  so  long  as  the  mi- 
nistrant's  proctor  remained  thereat.  During  the 
time    that    I    was    absent   from   the    Goat    Inn, 
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^^9'      previous  to  my  departure,   and  during  the  time 
July  28th.    occupied  in  the  opening  of  the  two  commissions, 
Partom      and  of  the  commission  afterwards  opened  for  the 
>Vi?uABi9.    examination  of  witnesses  on  the  allegation  of  the 
ministrant,  I  had  not  the  testamentary  papers  about 
my  person  ;  but,  during  such  time,  the  papers  were 
locked  up  in  my  portfolio,  which  was  secured  by 
one  of  Bramah's  patent  locks,  the  key  of  which  I 
had  in  my  pocket,  and  the  portfolio  itself  was  also 
locked  up  while  the  commissions  were  being  opened^ 
either  in  my  examining-room,  or  my  bed-room,  at 
the  i)3n,  and  while  I  was  absent  from  the  Goat  Inn, 
previous  to  my  departure  from   Carnarvon,  in  a 
cupboard  in  my  bed-room,  and  I  had  the  key  of  the 
bed-room,  or  the  cupboard,  in  my  pocket  at  such 
times,  as  well  as  the  key  of  the  portfolio/'  So  that, 
at  the  time  Mr.  Jennings  was  at  Carnarvon,  be- 
tween his  arrival  there,  and  the  discovery  of  the 
error  in  the  commission,  and  his  departure  from 
Carnarvon,  it  is  quite  impossible  that  more  care 
should  be  taken  of  the  papers,  and  more  caution 
used,  than  by  him ;  but  t  do  not  perceive,  from  any 
part  of  this  evidence,  that  Mr.  Jennings  deposes, 
that,  whilst  he  was  absent  from  Carnarvon,  the 
papers  were  with  him«     He  does  depose;  that,  when 
he  was  absent  afterwards,  from  the  17th  of  January 
to  the  22nd,  the  papers  were  with  him  during  the 
whole  of  that  time ;  that  he  brought  them  to  Lion- 
don,  and  they  returned  with  him  to  *  Carnarvon. 
But  there  is  this  circumstance,  though  not  expressly 
stated  by  Mr.  Jennings ;  that,  it  was  after  his  return 
to  Carnarvon  that  these  papers  were  again  inspected 
by  Mr.  Wadeson,  and  the  marks  upon  them  did  not 


PREROGATIVE   COURT   OF   CANTERBURY. 


611 


attract  hi8  observation.     Therefore,  it  was  not  pro-       ^^^' 
bable,  that,  during  this  interval,  these  marks  should     July  28th. 
have  been  made  on  these  papers.  Panton 

Mr.  Jennings  proceeds  to  state,  ^ '  I  did  on  the  w^aub. 
Sunday  attend  evening  service  at  a  Wesleyan  chapel 
in  Carnarvon''— that  is  the  1 4th  of  January,  when 
he  had  attended  the  church  at  Llanrug,  for  the  pur- 
pose of  inspecting  an  entry  in  the  register  book ; — 
*'  in  consequence  of  that  being  the  only  place  where 
the  service  was  conducted  in  English,  the  service  in 
the  Established  Church  being  performed  in  Welsh. 
I  did  mention  to  the  proctor  to  the  ministrant  that 
I  had  done  so.  I  had  not  the  testamentary  papers 
annexed  to  the  affidavit  of  scripts  of  the  ministrant's 
in  my  actual  personal  charge,  either  when  I  so  went 
to  Llanrug,  or  whilst  I  was  so  attending  service  at 
the  said  chapel,  but  the  papers  were  locked  up 
during  such  time  in  a  cupboard  in  my  bed-room,  in 
the  inn,  in  which  the  portfolio  in  whicb  they  were 
locked  was  deposited,  and  I  had  the  key  of  the  cup- 
board, and  also  of  the  portfolio,  in  my  pockei,  and 
the^efore  in  my  own  personal  chaise  during  such 
time." 

In  answer  to  the  interrogatory,  whether  he  did 
not  swear  upon  the  trial  at  the  Old  Bailey,  with 
respect  to  particular  facts,  he  says  : — * '  I  was 
examined  as  a  witness  on  the  prosecution  of  the 
ministrant,  on  the  charge  of  forging  the  testamen- 
tary papers  in  question.  I  did  not,  in  answer  to  a 
question  put  to  me  by  Mr.  Jervis,  say  *  I  was  there, 
meaning  at  Carnarvon,  three  weeks;  I  believe  I 
happened  to  be  there  three  weeks  from  the  time  I 
opened  the  commission,  and  I  am^not  aware  that  I 
left  it,  meaning  the  said  Goat  Inn,  three  minutes 
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^^^'  without  the  papers,  that  ift  to  say,  I  might  have  gone 
July  28ih.  out  foT  a  Walk  for  a  few  minutes,  but  certainly  not 
Panton  for  any  length  of  time ;  I  am  sure  that  I  never  was 
Williams,  out  for  half  an  hour  at  any  one  time ;'  the  church  at 
Llanrug  being  about  three  miles,  the  chapel  being 
about  a  quarter  of  a  mile,  and  the  church  at  Llan- 
beblig,  where  the  commissions  were  opened,  being 
more  than  a  mile  distant  from  the  inn.  I  did  not 
also,  in  reply  to  a  question  put  to  me  by  Mr.  Jervis, 
*  why  I  did  not  lock  them  (meaning  the  testamen- 
tary papers)  up  in  the  cupboard  ?'  answer  as  follows ; 
— *  Why,  Sir,  the  room  I  was  in,  I  was  going  back 
to  immediately.  I  was  not  at  any  time  one  hundred 
yards  from  the  house  all  the  time  I  was  there.'  I 
have  referred  to  the  short-hand  writer's  report  of 
the  trial,  and  I  find  that  those  words  are  therein 
attributed  to  me ;  but  they  are  incorrectly  attributed 
to  me,  and  I  most  positively  and  unqualifiedly  deny 
that  the  above-mentioned  answers  were  ever  given 
by  me.  The  report  is  not  in  those  respects  in 
accordance  with  what  I  actually  said.  I  do  not  pre- 
tend, at  this  distance  of  time,  to  state  correctly  what 
I  did  actually  say  in  lieu  of  the  above-mentioned 
words  attributed  to  me;  J  may  have  said,  ^  I  am  not 
aware  that  I  left  it  (meaning  my  room  in  the  inn) 
three  minutes  without  locking  up  the  papers,  Sec. ;' 
and  if  I  said  *  I  was  not  at  any  time  one  hundred 
yards  from  the  house  all  the  time  I  was  there,'  I 
must  have  meant,  under  the  circumstances  stated 
or  implied  in  the  questions  which  had  been  put  to 
me.  Again  I  deny  that  I  ever  spoke  the  words 
attributed  to  me  in  this  interrogatory,  in  the  sense 
which  they  imply  as  therein  quoted."  And  it  is 
hardly  possible  he  should  have  given  such  an  answer 
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to  the  effect  of  stating  what  is  there  suggested,       i840> 
because  to  have  said  that  he  had  gone  to  a  church     July  28th. 
two  miles  distant,  to  another  place  of  worship  a      pI^h 
quarter  of  a  mile,  and  never  was  absent  from  the     i\"^"uaL. 
house  one  hundred  yards,  would  be  to  impute  to 
him  the  grossest  absurdity. 

He  says:  '^The  proctor  of  the  ministrant  did 
leave  Carnavon  on  Tuesday,  the  16th  day  of 
January,  for  I  did  not  see  him  there  after  that  day. 
I  changed  my  examining-room  after  my  return,  on 
the  22nd  of  January,  to  Carnarvon,  after  having 
been  in  London.  I  did,  myself,  leave  Carnarvon, 
and  proceed  to  London,  on  Thursday,  the  18th  day 
of  the  month ;  it  was  not  till  after  my  return  thereto 
that  I  changed  my  room.  I  had  the  testamentary 
papers  in  question  with  me  when  I  was  in  London, 
and  during  my  absence  from  Carnarvon,  to  wit, 
from  the  18th  to  the  22nd  of  the  month."  So  that 
these  papers  could  not  have  been  tampered  with 
during  this  time,  by  any  person  remaining  at  Car- 
narvon. ''  It  was  previous  to  my  leaving  Carnarvon, 
on  the  18th  day  of  January,  that  I  first  observed 
marks  on  some,  or  one,  I  cannot  say  which,  of  the 
testamentary  papers ;  but  I  did  not  give  any  atten- 
tion to  such  marks,  in  the  way  of  making  them  out, 
until  after  my  return  to  Carnarvon.  William 
Kenney  Tyrer  did  usually  dine  with  me  during  the 
execution  of  the  said  commissions.  We  dined 
sometimes  in  another  room,  on  the  same  floor  with 
my  examining-room  and  bed-room,  and  sometimes 
in  a  room  on  the  ground  floor."  And  it  appears 
that  Mr.  Tyrer  did  dine  with  him  generally,  during 
the  execution  of  the  commission.  Mr.  Wadeson 
had  declined  to  dine  with  Mr.  Jennings  and  the 
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1840.  substitute,  he  being  at  that  time  upon  a  visit  to  his 
July  28th.  client  Mr.  Williams ;  and  the  Commissioner  also, 
pI^n  declined ;  and  Mr.  Jennings  and  Mr.  Tyrer  were 
wSluIms  ^*'^^'*S  together  generally,  during  the  progress  of 
the  commission,  by  themselves,  at  the  Goat  Inn,  at 
Carnarvon.  I  must  again  express  my  wish,  as  I  did 
during  the  argument,  that  Mr.  Jennings  had  used 
the  same  caution,  which  induced  him  to  leave  Car- 
narvon between  the  5th  and  the  11th  of  January, 
as  he  knew  the  parties  were  hostilely  inclined 
towards  each  other ;  yet,  after  his  return  from  Lon- 
don, with  the  papers  in  his  possession,  and  after  he 
had  made  the  discovery  of  the  marks  on  these 
papers,  he  does  abandon  and  depart  from  that  cau- 
tion which  he  had  so  properly  used  in  the  first 
instance,  and  suffer  Mr.  Tyrer  to  be  alone  with  him 
on  many  occasions,  during  dinner,  during  the  exe- 
cution of  the  commission.  I  wish  Mr.  Jennings 
had  said,  ^'  though  it  is  usual  for  the  practitioners 
and  the  examiner  to  dine  together  during  the  pro- 
gress of  a  commission,  yet,  upon  this  occasion,  you 
•  know,  as  well  as  I  do,  the  hostile  feeling  subsisting 
between  the  parties,  audit  would  be  much  better 
that  we  should  have  as  little  intercourse  as  possible, 
except  in  the  presence  of  the  other  parties." 

He  goes  on  to  state;  ''I  did  not  communicate 
during  such  time  with  the  proctor  of  the  ministrant, 
or  ever  signify  to  him  or  let  him  know  of  my 
presence  in  London.  I  went  to  Mr.  French,  the 
produceut's  proctor,  to  ascertain  that  the  term 
probatory  in  this  cause  was  extended,  and  to  urge 
him  to  attend  at  Carnarvon ;  but  I  had  no  occasion 
to  see  the  ministrant's  proctor  during  such  time.'* 
The  ministrant's  commission  had  been  closed,  the 
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witnesses  exaoiined,  the  examination  of  the  wit-       1840. 


nesses  returned  to  London,  therefore  there  was  no     July  28th. 
communication  afterwards  which  Mr.  Jennings  had      Pakton 
to  make ;  but,  as  the  other  commission  was  to  pro-     w'f  uIms. 
ceed,  and  the  term  probatory  was  extended,  it  was 
natural  enough  that  Mr.  Jennings  should  see  the 
other  proctor,   and  state  the  inconvenience  that 
would  ensue  from  no  practitioner  being  there. 

From  the  general  tenor  and  effect  of  this  evidence 
of  Mr.  Jennings,  it  should  seem  that  he  had,  after 
these  papers  had  been  entrusted  to  his  care  as  an 
examiner  of  the  Court,  carefully  placed  them  so  as 
to  prevent  access  by  other  persons  without  his 
knowledge  and  consent.  I  think  it  is  impossible 
that  any  person  could  have  had  access  to  the  papers 
for  any  purpose — certainly  not  to  make  those  marks 
which  are  stated  to  be  now  visible. 

Another  witness,  who  has  been  examined  with 
respect  to  these  alleged  discoveries,  is  Mr.  William 
Kenny  Tyrer,  the  substitute  for  the  proctor  for 
Mr.  W.  B.  Panton;  and  he  also  has  been  ex- 
amined upon  the  additional  Articles.  He  says : ' 
'^  On  the  24th  or  2dth  of  January,  it  was  possibly 
on  the  26th,  I  asked  Mr.  Jennings,  who  was  still 
employed  in  examining  our  witnesses,  if  I  might 
look  at  *  the  wills,'  or  *  Williams'  documents.'  I 
wanted  to  look  at  the  signatures  of  the  attesting 
witnesses  to  the  deceased's  will,  it  being  part  of 
our  case  that  two  of  such  witnesses  could  not  write. 
Mr.  Jennings'  answer  to  me  was,  *  Certainly  ;  you 
have  a  right  to  look  at  them,  and  I  should  advise  you 
to  look  at  them  very  carefully.'  Accordingly,  I  did 
.thereupon  proceed  to  inspect  the  scripts,  in  Mr. 
Jennings'  presence,  and  I  then,  for  the  first  time. 
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1840.  observed  pencil- writing  upon  some  of  them.  It 
July  28th.  was  on  the  script  No.  2,  that  I  first  saw  the  pencil- 
pT^n  writing,  and  I  shall  never  forget  my  feelings  on 
wifLulL.  ^  doiog-  On  the  7th  of  February,  Mr.  W.  B. 
Panton  being  at  the  house  of  Mr.  Henry  Rumsey 
Williams,  on  other  business  (relative  to  his  being 
appointed  High  Sheriff  of  the  county  of  Anglesey )» 
the  latter  referred  him  to  me,  telling  him  that  I 
had  some  news  to  tell  him  about  this  cause  ;  and  I 
then  told  him  of  my  having  discovered  pencil- 
marks  on  the  scripts."  That  is  a  subsequent  com- 
munication made  on  the  7th  of  February  to  Mr. 
W.  B.  Panton  ;  but  it  appears  by  the  evidence  of 
the  witness  on  interrogatories,  that,  having  made 
the  discovery,  which  he  says  produced  feelings 
such  as  he  shall  never  forget,  he  communicated  it 
to  Mr.  Rumsey  Williams,  who  was  at  that  time 
under  (or  had  just  completed)  his  examination  as 
a  witness  in  the  cause.  On  the  interrogatories,  he 
states  the  circumstances  rather  more  in  detail,  but 
still  to  the  same  effect. 

I  am  not  aware  that  the  case  is  carried  any 
further  by  this  witness,  as  to  the  alleged  discovery, 
than  it  is  in  his  deposition  in  chief,  namely,  as  to 
the  manner  in  which  Mr.  Jennings  was  employed 
in  taking  the  depositions,  and  in  which  he  was 
employed  as  the  substitute  for  Mr.  French,  and 
the  circumstances  which  afterwards  took  place  with 
respect  to  the  fac-similes  made  of  these  papers. 
This  witness  stated  he  had  not  before  inspected 
the  papers ;  but,  I  think,  he  says,  in  one  of  the 
interrogatories,  he  had  looked  cursorily  at  one  of 
the  papers,  but  not  for  tRe  discovery  of  anything 
particular  on  the  face  of  it ;  but  he  did  look,  when 
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his  attention  was  called  to  them  particularly  by       1840.  ^ 
Mr.  Jennings,  and   he  then   made  the  discovery     July  28th. 
which  he  alleges  to  have  produced  feelings  which      pTnton 
he  cannot  forget.     It  was  observed,  with  respect     wifLuL**. 
to  this  witness,  that  it  was  somewhat  extraordinary 
that,  as  part  of  his  case  was  that  two  of  the  attest- 
ing witnesses  could  not  write,  he  had  not  called 
on  the  witnesses  to  inspect  their  alleged  signatures. 
I  confess  that  objection  does  not  strike  me  forcibly, 
because,  as  the  plea  was  on  behalf  of  the  parties 
whose  substitute  he  was,  that  the  witnesses  could 
not  write,  and  as  the  witnesses  were  to  be  produced 
to  prove  that  fact,  what  was  the  use  of  shewing 
them   the   handwriting?      It  was  not  a  case   of 
doubtful   handwriting;    where    it  is  pleaded  that 
witnesses  could  not  write,  it  does  not  occur  to  me 
that  there  was  any  imperative  need  of  calling  the 
attention  of  the  witnesses  to  the  particular  signa- 
ture of  the  attesting  witnesses,  the  allegation  being 
that  they  could  not  write  at  all. 

This  witness  goes  on  to  state  :  *  **  I  usually  dined 
with  Richard  William  Jennings,  the  examiner, 
during  the  execution  of  the  commission ;  Mr. 
Henry  Rumsey  Williams  dined  with  us  twice." 
Again,  I  think  that  was  not  quite  a  correct  mode 
of  proceeding,  considering  all  the  peculiar  circum- 
stances which  at  this  time  surr9unded  the  case, 
and  after  the  discovery  had  been  made ;  Mr. 
Rumsey  Williams,  more  especially,  being  a  witness 
to  be  examined,  or  under  examination,  about  the 
time  this  discovery  took  place. 

Now,  upon  the  discovery  being  made,  upon  the 
17th,  and  afterwards  more  exactly  followed  up, 
Mr.  Jennings  proceeds  to  make  fac-simile  copies 
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1840.      of  the  papers.     He  applies  to  Mr.  Tyrer  to  procure 
July  28th.     tracing-paper,  which  is  procured  somewhere  about 

pimov  the  25th  or  29th  of  January,  and  the  fac-simile 
\Vv^uAU9.  copies  are  made  by  the  examiner,  and  afterwards 
collated  by  Mr.  Tyrer.  I  think  here,  again,  that 
Mr.  Jennings  should  have  abstained  from  com- 
munication with  Mr.  Tyrer,  the  substitute  of  one 
proctor,  in  the  absence  of  the  other  proctor ;  I 
think  it  would  have  been  better  if  other  persons 
had  been  applied  to,  or  Mr.  Jennings  had  done  it 
himself;  the  commissioner  would  have  been  much 
a  more  proper  person,  and  more  impartial  between 
the  two  parties.  But  I  do  not  think  that  anything 
very  material  arises  out  of  this,  for  as  Mr.  Tyrer 
had  discovered  these  marks,  his  proceeding  to  ex- 
amine the  copies  of  Mr.  Jennings,  proves  nothing 
against  the  authenticity  of  the  copies  so  made; 
but  it  creates  strong  jealousy  in  the  minds  of  the^ 
persons  who  were  concerned  in  a  litigation  carried 
on  in  such  a  hostile  manner. 

When  this  discovery  is  made,  and  these  fac- 
simile copies  are  taken,  the  commissions  were 
closed,  and  were  returned  to  the  Court,  and  some 
communication  was  made  to  some  individuals  with 
respect  to  the  discovery;  and  amongst  others,  a 
communication  was  made  to  the  Court — not  in  the 
channel  it  ought  to  have  come  through,  in  the  first 
instance,  but  from  a  person  to  whom  it  was  com- 
municated by  the  examiner.  But  it  struck  the 
Court  as  a  most  improper  channel  to  receive  that 
communication  by,  and,  therefore,  directed  that 
person  to  tell  Mr.  Jennings  his  duty  was  to  com- 
municate through  the  registrars.  Accordingly, 
some  communication  was  made  to  the  Court  through 
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the  registrars,  and  the  Court  was  applied  to,  to       1840. 
know  whether  it  would    sanction   any  steps  that     juiy  28th. 
might  be  taken  by  Mr.  Jennings.    The  Court  de-      p^n 
clined  giving  any  such   instructions,  for  at  that     y^f^^^ 
time  communications  had  been  made  in  another 
quarter,-  to  what  extent  the  Court  was  not  informed 
- — Mr.  Tyrer  and  Mr.  Rumsey  Williams  had  been 
informed  of  what  had  passed,  and  the  Court  was 
called   upon   to  say    whether    it  would    sanction 
ulterior  proceedings  by  the  examiner,  which  ex- 
aminer  had  already  communicated   the  facts  to 
other  parties.     It  was  not  for  the  Court  to  direct 
what  future  proceedings  should  be  taken,  and  it 
was,  therefore,  left  to  the  examiner  to  pursue  his 
own  course. 

The  course  the  examiner  pursued  was  this : — ^he 
communicated  with  other  persons  out  of  the  pro- 
fession ;  having,  as  he  believed,  discovered  traces 
of  a  gross  fraud  attempted  to  be  practised,  he  took 
the  steps  he  thought  his  duty  dictated,  for  the  pur- 
pose of  bringing  the  parties  guilty  of  the  fraud  to 
justice.  Accordingly,  upon  his  representation,  a 
warrant  was  issued  for  the  apprehension  of  Mr. 
Williams  and  the  two  attesting  witnesses  to  the 
will,  and  they  were  brought  to  London  ;  the  papers 
of  Mr.  Williams  were  seized,  including  the  corre- 
spondence with  his  proctor  in  this  cause ;  and  the 
parties  were  committed  to  take  their  trial  at  the 
Old  Bailey.  There  Mr.  Jennings  was  examined 
as  a  witness,  and  the  result  was,  the  acquittal  of 
all  the  parties. 

But  there  is  another  circumstance  in  the  pro- 
ceedings to  which  the  Court  must  advert,  that  is, 
ahbough  Mr.  Jennings  does  not  himself  interrogate 
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1840.  these  witnesses,  as  to  what  had  passed  at  the  exe- 
July  28th.  cution  of  the  will,  he  is  present  when  Mr.  Tyrer 
pimov  puts  questions  to  them  with  respect  to  the  manner 
WfJ^Mia.  i°  which  the  will  had  been  executed ;  although  it 
is  the  duty  of  the  examiner,  in  all  these  cases,  to 
caution  witnesses  against  the  disclosure  of  any  part 
of  their  evideiice  till  publication  shall  have  passed 
in  the  cause.  I  cannot  think  that  Mr.  Jennings 
did  right  in  suffering  questions  to  be  addressed  to 
the  witnesses  by  another  witness,  which  might 
have  led  to  a  premature  disclosure  of  the  evidence. 
I  cannot,  also,  but  remark,  that  I  think  the  cha- 
racter Mr.  Jennings  assumed,  that  of  an  Irish 
gentlemen,  and  entering  into  conversation  with 
the  witnesses  on  the  subject,  is  not  precisely  that 
line  of  conduct  which  should  have  been  pursued, 
notwithstanding  he  might  consider  it  his  duty  to 
do  all  he  could  to  bring  these  parties  to  justice. 

But  the  great  point  is,  if  possible,  to  discover 
when  the  marks  were  impressed  on  the  papers. 
Now,  I  must  say,  it  seems  utterly  impossible,  al- 
most incredible,  that  these  marks  should  have  been 
impressed  upon  them  after  they  came  into  the  re- 
gistry of  the  Court ;  for  I  have  traced  them  through 
the  hands  of  all  the  parties  they  must  have  passed 
through.  It  seems  to  me  also  that  they  must  have 
been  impressed  on  the  papers  by  some  person  who 
knew  the  nature  and  situation  of  the  property  the 
subject  of  partition,  and  that  it  would  occupy  a  con- 
siderable time  for  any  person  to  make  these  plans 
on  the  papers,  well  acquainted  as  he  might  be  with 
that  property  ;  and  I  find  the  greatest  difficulty  to 
come  to  any  conclusion  on  the  point,  because  I  do 
find  it  stated   positively,  in  the  evidence  of  Ellen 
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Evans  and  Ann  Williams,  that,  at  the  time  they       1840. 
saw  the  papers  executed  by  the  deceased,  there  was    July  28th. 
ink-writing  on  them,  and  not  pencil-marks.     And      pIwio» 
even  if  there  had  been  these  pencil-marks  at  that    mhuHL: 
time,  if  there  was  ink-writing,  which  forms  the 
will  of  the  deceased,  he  was  in  possession  of  the 
contents  of  the  writing;  for  he  had  it  in  his  hand, 
and  was  apparently  reading  it,  when  the  witnesses 
went  into  the  room ;  and  he  executed  it  with  the 
knowledge  that  this  writing  was  on   the  papers. 
The  Court  must  entirely  disbelieve  the  subscribing 
witnesses  before  it  could  come  to  the  conclusion  that 
this  was  a  fraud  practised  by  Mr.  Williams,  by 
getting  the  deceased  to  execute  the  papers  as  plans 
for  the  proposed  partition ;  though  there  is  a  veil  of 
obscurity  through   which    the   Court  cannot  pe- 
netrate ;   a  mystery,    which    it    cannot    disperse. 
My  difficulty  increases  every  time  I  look  at  the 
proceedings,  because,  on  the  one  hand,  I  find  a 
disposition  contrary  to  every  probability,  namely, 
the  exclusion  of  Mr.  W.  B.  Panton  and  the  sub- 
stitution of  Mr.  T.  Williams  in  his  place  ;  and  there 
is  a  circumstance  which  I  have  purposely  reserved 
to  this  moment,   namely,  the  occurrence  on  the 
4th  and  12th  of  May.     Mr.  Bettiss  deposes  that, 
upon  the  4th  of  May,  he  and  Mr.  W.  B.  Panton, 
having  been  engaged  to  go  together  to  Chester 
races,  were  requested  by  the  deceased,  though  they 
had  taken  their  places  by  the  mail,  to  continue 
at  home,  as  he  had  something  important  to  say. 
On  the  4th  of  May,  Mr.  Bettiss  expressly  deposes 
the  deceased  did  make  a  donation,  as  it  is  called,  of 
the  whole  of  the  property  he  possessed — pictures, 
books,  and  wine ;  the  key  of  the  cellar  and  the 
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1840.       library,  and  the   places  where  the  property  was 
July  28ih.     kept  were  delivered  out  of  his  hands  to  Mr.  W.  B. 
Panton  .    Panton,  and  stock  receipts  to  the  amount  of  1 9,000/., 
w^uLs.    on  part  of  which  no  dividends  had  been  received 
for  years,  he  was  put  in  possession  of  by  the  de- 
ceased.    But  it  is  said  that  Mr.  Bettiss  is  a  wit- 
ness who  cannot  be  believed  ;  that  he  is  the  adviser 
of  all  the  proceedings  on  behalf  Mr.  W.  B.  Panton  ; 
that  he  has  sworn  that  the  first  intimation  he  had 
of  the  existence  of  the  will  was  on  the  26th  of  July, 
whereas  it  was  brought  into  Court  at  an  earlier 
period;  and,  therefore,  he  is  not  to  be  believed  where 
he  is  not  confirmed  by  other  credible  witnesses*     I 
have  already  stated  what  I  believe  to  be  a  fair  ex- 
planation of  Mr.  Bettiss'  evidence  on  that  point ;  but, 
in  point  of  fact,  Mr.  Bettiss  is  not  unsupported  by 
other  witnesses,  because,  upon  that  very  day,  the 
deceased   directs  him   to  apply  to   Mr.   Rumaey 
Williams  for  a  parcel  in   his  possession ;  and  ac^ 
cordingly  Mr.  Bettiss  does  see  Mr.  Rumsey Williams 
on  the  subject,  and  asks  him  for  a  parcel,  and  Mr. 
Rumsey  Williams  states  he  does  not  know  what  the 
testator  means.     The  result  is,  a  letter  is  written, 
and  it  is  produced  and  spoken  to  by  Mr«  Rumsey 
Williams  and  Mr.  Bettiss.     Mr.   Bettiss,  writing 
to  Mr.  Rumsey  Williams  on  business,  states  that  it 
was  the  will  he  meant.     Mr.  R.  Williams  writes  to 
him  that  he  is  going  to  Plasgwyn,  and  will  bring 
it  with  him.     That  takes  place  on  the  8th  of  May 
— one  day  after  the  execution  of  the  codicil  to  con- 
firm the  will  of  J 834.     On  that  occasion,  the  will 
is  taken  over,  and  delivered  to  the  deceased,  cur- 
sorily read  by  him,  according  to  Mr.  Rumsey  Wil- 
liams, and  he  declares  his  intention  to  alter  his 
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will  at  some  future  time,  and  make  8ome  provision       1840. 
for  the  young  daughter  of  Mr.  W.  B.  Panton,  to     J«»y  ^sih. 
whom  it  is  proved  by  all  the  witnesses  he  was  very       Pawton 
much  attached ;  and  afterwards,  when  he  has  so     w^lxiams. 
cursorily  read  the  will,  he  delivers  it  to  Mr.  W.  B. 
Panton  as  his  last  will,  and  desires  him  to  take  care 
of  it.     Now  why  is  the  Coart  to  consider  all  this  as 
a  mere  fabrication  on  the  part  of  Mr.  Rumsey  Wil- 
liams and  Mr.  Bettiss  ?  The  former  part,  if  it  stood 
by  itself,  is  somewhat  extraordinary,  that  the  de- 
ceased  represented   not  to  have   been  a  man  of 
business,  and  to  have  been  deceived  in  the  settle- 
ment upon  his  eldest  son,  though  afterwards  his 
caution  is  aroused  and  awakened — ^that  he  should 
have  made  this  donation  in  the  formal  manner  here 
represented,  followed  up  by  the  delivery  of  the  key 
of  his  plate,  his  library,  and  so  forth,  and  that  he 
repeated  this  upon  the  8th  of  May.     But  with  re- 
spect to  the  other  transaction  deposed  to  by  Mr. 
Rumsey  Williams,  I  know  of  no  reason  why  he 
should  not  be  believed  on  his  oath,  but  that  he  is 
the  £iither-in-law  of  Mr.  W.  B.  Panton,  and  has 
been  consulted  in  the  course  of  the  proceedings. 
But  he  is  confirmed  by  Mr.  Jones  of  Glanbenno, 
who  was  there  at  the  time,  having  gone  on  business 
to  Mr.  W.  B.  Panton,  though  it  is  said  he  came  in^ 
in  the  nick  of  time,  to  dovetail  the  evidence !  Then 
there  is  a  further  conversation  with  respect  to  the 
regard  and  affection  the  deceased  had  for  Mr.  W. 
B.  Panton,  in  the  presence  of  Mr,  Spencer.    They 
are  stated  to  be  all  the  personal  friends  of  Mr.  W. 
B.  Panton ;  but  they  are  persons  upon  whose  ge- 
neral character  there  is  no  imputation  whatever, 
and  it  is  only  because  they  depose  adversely  to  the 
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1840.       case  set  up  by  Mr.  Williams,  that  the  Court  is  to 
July  28th.     conclude  that  this  is  a  mere  fabrication.     I  am  not 
Panton       prepared  to  go  to  such  a  length ;  therefore  do  be- 
WiLLiAMs.    lieve  that  these  transactions  took  place  on  the  8th 
and  12th  of  May,  after  the  date  of  this  codicil  con- 
firming the  disposition  of  1834,  and  also  a  few  days 
before  the  deceased  was  taken  ill  of  the  illness  which 
terminated  in  his  death. 

All  these  circumstances  have  created  the  greatest 
difficulty  in  the  mind  of  the  Court,  which  is  left  in 
the  greatest  uncertainty ;  there  is  a  mystery  which 
it  cannot  penetrate.  In  examining  the  depositions 
over  and  over  again,  I  cannot  bring  my  mind  to 
any  conclusion,  as  to  the  persons  by  whom,  or  the 
time  when,  these  marks  were  made  upon  the  papers ; 
I  am  left  in  a  state  of  the  greatest  doubt. 

Observations  have  been  made  on  the  appearance 
of  the  papers,  and  it  is  extraordinary.  They  are  not 
in  the  form  (papers  1  and  2)  usually  adopted  by 
solicitors  in  drawing  wills,  if  they  use  brief  paper; 
or  if  on  a  common  sheet  of  paper  ;  it  is  usually  writ- 
ten upon  from  the  top  to  the  bottom ;  whereas  these 
papers  open  like  maps,  with  the  fold  between  the 
pages  perpendicularly,  and  not  horizontally;  and 
there  are  certain  indications  upon  the  papers,  from 
whence  the  Court  might  be  led  to  conjecture,  that 
there  had  been  a  crowding  in  of  certain  words,  to 
bring  the  contents  down  to  that  part  of  the  paper 
to  which  the  signature  of  the  deceased  is  affixed ; 
and  with  respect  to  the  disposition  in  the  first  paper, 
there  is  no  recital  of  the  settlement  of  the  real 
estates  alluded  to,  and  the  length  of  the  will 
executed  in  1828,  in  which  that  settlement  is 
recited,  is  a  circumstance  which  tends,   in   some 
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degree,  to  lead  to  a  conjecture  that  it  is  possible       1840. 
they  might  have  been  used  for  other  purposes  than     July  38th. 
those  for  which  they  now  serve.     But  the  Court      ilwov 
cannot  act  upon  such  conjectures  against  the  testi-     w'llxIiis. 
mony  of  the  two  subscribing  witnesses.    And  there 
was  great  force  in  the  remark  of  the  learned  counsel 
for  the  executor  (Dr.  Addams)  that  the  most  impro- 
bable thing  which  could  have  occurred,  would  be 
Mr.  Williams'  placing  himself  at  the  mercy  of  Ann 
Williams,  who  left  his  service  in  1835,  and  was 
living  as  she  could,  at  different  hotels  and  public 
houses;  it  does  seem  one  of  the  improbabilities  with 
which  this  case  abounds  from  beginning  to  end. 

The  instructions  for  the  will  are  very  strange ; 
undoubtedly  they  are  in  the  handwriting  of  the 
deceased,  but  they  are  such  as  the  Court  can  hardly 
decipher,  and  it  is  difficult  to  suppose  they  could  be 
intended  for  the  disposition  of  such  a  property  as 
this ;  and  the  other  papers,  the  scr^p^No.  6,  exhi- 
bited as  containing  the  attestation  of  the  witnesses 
to  the  will  of  the  31st  of  May,  1834,  which  is  to 
form  the  foundation  of  these  proceedings ;  all  tend 
to  the  conjecture  that  these  papers  might  have  been 
used  for  the  purposes  representod.  It  might  have 
been  the  case  of  Mr.  Williams,  that,  in  fact,  he  had 
used  paper,  which  he  employed  for  drawing  plans, 
for  the  preparation  of  the  will ;  but  the  Court  cannot 
have  recourse  to  such  solution  of  the  difficulty, 
because  Mr.  Williams  has  expressly  stated  that  there 
were  no  such  marks  upon  the  paper;  that  he  never 
used  them  for  any  other  purpose,  and  that  they 
have  been  tampered  with  since  they  came  into 
the  registry  of  the  Court.  The  Court  is  thus  driven 
from  a  possible  solution  of  that  kind,  though  it 
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]840«  might  be  an  improbable  story ,  that  these  papers 
July  28ih.  should  be  so  casually  taken  up,  at  the  house  of  Mr. 
p~^  Williams,  a  solicitor.  I  say  the  papers  themselvea 
^n^atnft^  are  suspicious,  and  some  circumstances  about  them 
do  seem  to  me  very  extraordinary.  The  paper 
No.  5  purports  to  be  the  draft  will  of  November, 
1834,  and  had  been  converted  fix)m  the  draft  of  the 
will  of  May,  1834.  The  paper  No.  1 1  is  the  draft 
of  the  codicil  of  the  15th  of  October,  1836.  Now 
it  is  proved  that  both  these  papers  are  made  by  the 
same  manufacturer,  and  in  the  same  year.  No  1 1 
appears  to  be  the  right  hand  leaf  of  a  sheet  of  paper 
similar  to  that  upon  which  the  draft  will  of  1834 
was  drawn,  and  the  mode  of  division  of  the  property 
proposed  to  be  made,  according  to  Mr.  Boys'  evi- 
dence,  is  to  be  traced  from  the  one  to  the  other  of 
these  two  papers.  That  is  a  most  remarkable  cir- 
cumstance; it  seems  to  have  been  done  by  some 
person  employed  to  draw  out  a  plan  for  the  appro- 
bation of  the  person  who  is  to  agree  to  this  parti- 
tion, and  who,  at  the  bottom  of  these  papers,  writes, 
— "  I  approve  of  this,'*  as  if  it  was  something  diffe- 
rent from  the  instructions  for  a  will ;  as  if  approving 
of  something  proposed  to  be  done,  not  a  testa- 
mentary act.  Mr.  Boys  says  it  was  in  agitation 
that  Mr.  Hurlock  should  take  part  of  the  property, 
and  the  name  '*  Hurlock"  appears  on  one  side  of  the 
paper,  and  •*  Panton"  on  the  other — **  Cursitor- 
street"  and  ''  Castle-street"  are  placed  under  the 
name  of  Mr.  Pantnn,  and  other  parts  of  the  pro- 
perty under  the  name  of  Mr.  Hurlock — and  this 
does  create  considerable  suspicion  that  all  is  not 
right ;  and,  without  going  further  into  an  examina- 
tion of  the  papers,  it  does  appear  to  me  to  be  one  of 
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those  cases  in  which  there  is  a  mystery,  which  the  1840. 
Court  cannot  penetrate.  It  is  true,  when  a  party  July  28th, 
sets  up  papers  of  this  description,  he  is  hound  to  Panton 
prove  that  the  testator  executed  them  with  a  full  wfLi^L. 
knowledge  of  their  contents,  and  with  an  intention 
to  give  effect  and  operation  to  them  as  his  last  will 
and  testament ;  and  if  the  witnesses  on  the  condidit 
had  varied  in  any  material  degree,  the  Court  would 
have  had  great  difficulty  in  coming  to  the  conclu- 
sion that  this  was  the  genuine  act  of  the  testator. 
But  when  I  see  these  witnesses  consistent  from  the 
beginning  to  the  end,  not  varying  in  one  single  par- 
ticular as  to  the  facts  from  the  first  moment  when 
they  were  examined  in  the  cause  on  the  condidit, 
though  they  were  examined  extra-judicially  by  Mr. 
Tyrer,  afterwards  judicially  at  the  Old  Bailey,  and 
afterwards  twice  in  this  Court ; — when  I  find  them 
consistent  throughout,  and  adhering  to  tl^  story 
originally  told,  I  cannot  feel  myself  at  liberty  to  say 
that  I  entirely  disbelieve  the  witnesses;  and  if  I 
cannot  disbelieve  them,  why  then  it  is  proved  that 
the  deceased  did  execute  this  as  his  last  will  and 
testament,  with  the  full  opportunity  of  knowing  the 
contents  of  the  papers ;  and  being  so,  the  Court  can 
pronounce  no  other  sentence  than  in  favour  of  their 
validity.  And,  accordingly,  the  Court  does  pro- 
nounce for  them  J  thotigh  not  without  great  doubts f 
great  difficulty,  great  misgmngj  in  its  oum  mi$idj  with 
respect  to  the  real  state  of  facts. 

I,  therefore,  pronounce  for  the  validity  of  the 
papers,  and,  amongst  them  that  of  the  7th  of  May, 
because,  if  the  other  part  of  the  story  is  true,  with 
respect  to  the  execmtion  of  the  will  and  the  first 
codicil,  the  codicil  of  the  7th  of  May  does  not  par- 
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1840.       take  of  the  improbability  which  exists  in  respect  to 

July  28th.     the  will,  if  it  stood  alone.     The  transaction  of  the 

pI^v      7th  of  May  is  a  very  doubtful  and  a  very  question^ 

w^l«Tm8.     ^We  one ;  but  if  the  Court  feels  bound,  as  it  does,  to 

pronounce  for  the  will  and  the  first  codicil,  it  cannot 

pronounce  against  the  codicil  of  the  7th  of  May ; 

therefore  I  pronounce  for  all  these  papers. 


In  the  goods  of  James  Davies. 


^^'  Motion. 

August  4th.  ^_______ 

The  Court  will      The  deceased  died  24th  of  July,  1840,  intestate. 

grant  admmis-  .  •' 

tratioD  to  a  800,  In  1835,  he  had  been  divorced  a  mensd  et  thoro 
a  widow  who  from  his  wife,  by  a  decree  of  the  Consistorial  Court 
vorcedfor*"  of  Loudou,  OD  the  grouud  of  her  adultery.  She 
mltt^Ty^er."  afterwards  went  to  America,  and  married  in  that 
country,  where  she  still  remained. 

Burnahy  moved  for  administration  to  the  son 
of  the  deceased,  in  preference  to  the  widow.  He 
cited  Williams  on  Executors^  (p.  321,)  and  the 
cases  there  mentioned. 

Sir  Herbert  Jenner. 
Although  this  Court  has  a  discretion  granted  by 
the  statute,  the  practice,  which  is  the  law  of  the 
Court,  is  to  consider  the  widow  as  entitled  to  the 
administration  in  the  first  instance,  and  although 
divorced  a  mensd  et  thoro^  she  is  the  widow  still. 
But  where  she  has  been  divorced  from  her  husband 
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for  adultery  on  her  part,  I  think  the  case  is  a  proper  ^^^Q- 

one  for  the  Court  to  exercise  its  discretion.  August 4th. 

Administration  decreed  as  prayed.  iq  »!»« goo<^  ot 


Belcher  against  Maberly. 


Motion.  1840. 


Not.  Otb. 


The  deceased,  Mr.  John  Maberly,  died  4th  of 
October,  1839,  intestate,  leaving  a  widow  and  roioi^tioab' 
children,  two  of  them  minors.  In  1832,  he  had  ^^l^^ai 
become  bankrupt,  and  Mr.  Alexander  Belcher  had  Jii^^o*  on^the 
been  appointed  his  official  assignee.  Two  of  the  parUes  having 
sons  resided  abroad,  one  in  the  East  Indies.  A  the  Court  n-' 
decree  with  intimation  issued  at  the  instance  of  the  Sa^ju^^ 
official  assignee,  which  was  served  in  the  usual  J°btDlraI^^^ 
way.     The  property  was  under  50/.  cw^iibU 

todispeniewith 
/  .  such  rule  in 

Deane  prayed  the  administration  to  Mr.  Belcher,  fevourofthe 
and  that  the  Court  would  dispense  with  his  giving  lign^^ 
justifying  security. 

Sir  Herbert  Jenner. 
The  Court  cannot  hold  that  the  official  assignee 
is  in  a  diflferent  situation  from  other  persons  where 
there  has  not  been  a  personal  service  on  all  the 
parties.  The  administration  is  prayed  without 
justifying  security :  I  can  see  no  reason  why  it 
should  be  so.  The  property  is  at  present  small, 
but4f  it  should  be  larger,  the  grant  of  administra- 
tion will  remain.  The  usual  course  is,  where  there 
has  not  been  personal  service  upon  all  the  parties. 
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1840.  that  there  shall  be  justifying  security ;  and  in  this 

Nov.  6th,  case  the  Court  is  not  inclined  to  depart  from  the 

B~„  rule.     The  official  assignee  must  take  the  grant, 

agaimt  subject  to  the  usual  conditions  attached  to  it. 


GooRicH  against  Jones. 


1840.  T^i^  was  a  business  of  proving  the  will,  with  two 

codicils  of  Harriet  Lloyd,  deceased,  (a) 


Nov.  6Ui. 


having  admit-  The  causc  uow  stood  for  hearing,  when 

aofwenbteTo*  The  Queen*s  Advocate  and   Haggard^  for  Mr. 

SlKfo^  Jones,  objected  to  the  testimony  of  Mr.  Kirkmaa 

CottrthSd^hai  ^^°^»  *^®  drawer  of  the  will  in  question,  on  the 

the  wHoets  grouud  that  he  had  an  interest  in  the  event  of  the 

wasiocompe-  ,  -  .  i        i  i 

tent, but  suit.     In  answer  to  an  interrogatory,  he  deposed: 

GondusionV  *^  It  is  the  fact  that  I  employed  Messrs.  Smaie  and 

I^?dlSfor*^  Son,  the  proctors,  to  conduct  the  suit  on  behalf  of 

theSitT*^^  the  producent  (Mr.  Godrich);  there  was  no  ar- 

betngreieMed,  raugemeut  between  us  as  to  the  payment  of  their 

dnced  and  re-  costs;  but  I  Certainly  am  answerable  to  them  for  their 

witluflB.  At^  costs ;  they  will  look  to  me,  and  I  shall  look  to  the 

*^\^"4^"J*  producent.''     In  Handley  and  Jones  v.  Edwards,  (6) 

Court  would  *^®  Court  held  that  such  a  liability  disqualified  a 

not  make  tuch  witUCSS. 
an  order. 

The  Gt>urt  being  of  opinion  that  the  witness  was 
incompetent. 

Addams  and  Mobinson  prayed  that  the  witness 
might  be  re-produced,  and  upon  his  being  released, 

(a)  See  ante,  p.  463.  (b)  Vol.  1.  p.  732. 
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repeated  to  his  deposition.     In  the  case  of  Harrison  — l^^ — 
V.  Lane^  the  same  objection  was  raised,  and  it     ^^^^• 
was  cured   by  the  Court  rescinding  the  conclu-      ^"^/nrt" 
sion  of  the  cause,  in  order  that  the  witness  might       -'*'''■** 
be   released    and   re-examined.      The   proctor  is 
ready  to  release  the  witness  in  this  case. 

The  Qtietn*8  Adoocate  and  Haggard.  The  evi- 
dence having  been  seen,  it  is  dangerous  to  allow 
a  witness  to  be  re-examined ;  he  can  now  shape  his 
testimony  to  the  exigency  of  the  case.  The  appli- 
cation should  have  been  made  earlier,  before  pub- 
lication. The  proctor  produced  this  witness  with 
a  full  knowledge  of  his  incompetency. 

The  minute  of  the  Court,  in  Harrison  v.  Lane 
(7th  May,  ]830),  being  referred  to,  it  appeared  that 
the  Court  rescinded  the  conclusion  of  the  cause, 
and  gave  leave  to  the  proctor  to  re-produce  the 
witness  **ybr  the  purpose  of  his  being  resworn^  re-- 
examined,  and  again  repeated  to  his  deposition.'* 


Sir  Herbert  Jenner. 
Upon  this  precedent,  the  Court  will,  on  this 
occasion,  rescind  the  conclusion  of  the  cause,  for 
the  purpose  of  allowing  Mr.  Lane  to  be  re-sworn 
and  re-examined ;  but  the  Court  will  not  consent 
in  future  (except  in  special  cases)  to  rescind  the 
conclusion  of  a  cause  for  the  purpose  of  re-examin- 
ing a  witness  under  similar  circumstances.  It 
must  be  considered  to  be  a  rule  of  this  Court,  till 
reversed  by  a  superior  Court,  that  a  person  re- 
sponsible for  the  proctor's  costs  will  not  be  consi- 
dered a  competent  witness,  and  cpnsequently  his 
evidence  will  not  be  admitted ;  and  that  it  is  not 
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^8^^'       competent  to  a  party  to  wait  till  after  publication 

Nov.  6th.      of  the  evidence  before  he  releases  the  witness,  and 

GoDRicH      then  to  apply  to  have  the  conclusion  of  the  cause 

jwa!      rescinded.     The    release    must    be    made  at   the 

earliest  opportunity,  before  the  witness  is  examined, 

— ^this  must  be  considered  as  the  rule  of  the  Court. 
The  case  must  stand  over  for  the  re-examination 

of  the  witness ;    his  original   deposition   must  be 

retained  in  the  office,  (a) 

(a)  In  the  case  of  Carter  y.  Rolph  and  Clark,  (l6th  December  1  S4(k) 
the  same  course  was  followed  with  respect  to  the  drawer  of  a  will, 
who,  by  retaining  the  proctor,  had  rendered  himself  liable  for  his 
costs.  The  motion  for  rescinding  the  conclusion  of  the  cause  was 
opposed,  on  the  ground  that  no  responsive  Allegation  was  given  is 
by  reason  of  the  known  incompetency  of  the  witness.  Notice  of 
appeal  was  given  in  this  case. 
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Baker,  Jepp  and  Moss  against  Thorooood. 


Nov.  loth.  This  was  a  suit  for  subtraction  of  church-rate, 

Under  the  rtat  brought    by   the    Churchwardcns  of   Chelmsford, 

03,  eoabiinff  *  Esscx,  agaiust  Johu  Thorogood,  an  inhabitant,  for 

EcciesS^a"  ^hc  rccovcry  of  two  rates,   amounting  to  9s.  2d. 

St^forS^h-  ^^^  defendant  had  refused  payment,  and,  neglect- 

^?®* "-  ing  to  appear  to  the  citation,  had  been  pronounced 

discharge  a  in  contempt,  and  a  writ   de  contumace   capiendo 

custody,  who  having  issued,  he  was,  in  the  early  part  of  1839, 

had  suffered 

iroprtsonment 

for  fix  months  and  upwards,  upon  payment  of  the  rate  and  "  the  costs  lawfully  incurred  by 

reason  of  the  custody  and  contempt  of  such  party,"  costs  in  the  Ecclesiastical  Court  only  are 

intended. 
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committed  to  prison,  where  he  still  remained,  ^^^* 
Since  that  date,  the  Act  3  &  4  Vict.  c.  93,  had  Novjioth. 
passed,  (a)  which  enacted,  that  it  shall  be  lawful  Bakbb, 
for  the  judicial  committee  of  the  Privy  Council,  or  mom 
the  judge  of  any  Ecclesiastical  Court,  if  it  shall  TnotoM^oD, 
seem  meet  to  the  said  judicial  committee  or  judge, 
to  make  an  order  upon  the  gaoler,  sheriff,  or  other 
officer  in  whose  custody  any  party  is,  or  may  be 
hereafter,  under  any  writ  de  contumace  capiendo 
already  issued,  or  hereafter  to  be  issued,  in  cou'- 
Sequence  of  any  proceedings  before  the  judicial 
committee  or  the  judge,  for  discharging  such  party 
out  of  custody ;  provided  that  no  such  order  shall 
be  made  without  the  consent  of  the  other  party  or 
parties  to  the  suit ;  provided  that,  in  cases  of  sub- 
traction of  church-rate  for  an  amount  not  exceeding 
5/.,  where  the  party  in  contempt  has  suffered  im- 
prisonment for  six  months  and  upwards,  the  consent 
of  the  other  parties  to  the  suit  shall  not  be  necessary 
to  enable  the  judge  to  discharge  such  party,  so  soon 
as  the  costs  lawfully  incurred  by  reason  of  the  cus- 
tody and  contempt  of  such  party  shall  have  been 
discharged,  and  the  sum  for  which  he  may  have 
been  cited  into  the  Ecclesiastical  Court  shall  have 
been  paid  into  the  Registry  of  the  said  Courts  there 
to  abide  the  result  of  the  suit. 

The  Registrar  reported  the  bill  of  costs  in  this 
cause  at  16/.  \3s.  8d. 

The  QiAeens  Advocate^  for  the  Churchwardens* 
I  understand  that  the  costs  taxed  by  the  Registrar, 

(a)  lOth  August,  1840. 
VOL.  II.  T  T 
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1840.      (at  whose  instance  I  am  not  aware  ;  (a)  for  it  does 


Nov.  loth,    not  appear  that  there  is  anybody  before  the  Court 
Baksii,      against  whom  an  objection  could  be  taken,  and  who 
^^M^     would  be  h'able  to  the  costs  of  an  act  on  petition), 
agminst      are  the  costs  of  the  proceed ines  in  the  Ecclesiastical 
Court.     But  the  question  is,  what  are  the  ^*  costs 
lawfully  incurred  by  reason   of  the  custody  and 
contempt  of  the  party,"  which  must  be  paid  before 
he  can  be  discharged  ?     Costs  have  been  incurred 
in  consequence  of  two  applications  to  a  Court  of 
law  by  the  party,  to  be  liberated  from  imprison- 
ment, (b)  to  the  amount  of  751.     Can  the  Court 
order  the  release  of  the  party  till  all  the  costs  law- 
fully incurred,  in  the  Court  of  law  as  well  as  in 
this  Court,  are  paid  7     I  submit  that  the  amount 
of  costs  lawfully  incurred  is  dlL 

The  Omrt. — Has  the  party  been  condemned  in 
the  costs  in  the  Court  of  Queen's  Bench  ? 

The  Queen's  Advocate.  Nothing  passed  there 
with  respect  to  costs.  The  application  was  resisted 
by  the  Churchwardens  successfully. 

The  Court — I  have  no  means  of  ascertaining 
what  the  costs  in  the  Court  of  Queen's  Bench  are. 

The  Q^tecf^s  Advocate.     John  Thorogood  has. 

(a)  The  rate  and  costs  were  paid  by  an  individual,  or  by  individuals, 
who  desired  to  remain  unknown  to  the  defendant. 

{lf\  In  June,  1839»  a  writ  of  habeat  eofpiu  was  applied  for  to  one  of 
the  judges  of  the  Court  of  Queen's  Bench,  and  refused.  In  May, 
1840,  a  rule  was  obtained  in  that  Court,  calling  upon  the  Church- 
wardens to  shew  cause  why  the  writ  de  otmtumace  capkmio  should  not 
be  superseded,  but  which  was  discharged. 
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Judgment. 

Dr.  LUSHINGTON. 

I  am  now,  for  the  first  time,  to  carry  into  effect 

a  new  Act — ^totally  different  from  any  other, — passed 

with  a  view  of  authorizing  the  release  of  a  person 

in  custody,  and  in  consequence  it  becomes  the  duty 

of  the  Court  to  be  guided  by  the  true  meaning  of 

the  Act. 

In  order  to  ascertain  the  true  construction  of  the 

statute,  I  think  it  necessary,  in  the  first  instance, 
to  consider  the  state  of  the  law  prior  to  the  passing 
of  it,  and  then  to  see  how  far  the  law  has  been 
altered  by  the  statute. 

The  person  committed  in  this  case  for  contempt 
was  sued  in  the  Ecclesiastical  Court  for  church- 
rate,  a  subject  over  which  the  Court  had  undoubted 
jurisdiction.  He  refused  to  appear,  or  to  submit 
to  the  judgment  of  the  Court ;  he  was  consequently 
pronounced  in  contempt,  his  contempt  was  signified, 
and  he  has  been  for  a  considerable  time  past  in 
custody.  If  no  such  statute  had  passed,  the  course 
of  proceeding  would  have  been  this :  The  Court 
would  have  been  called  upon,  at  the  instance  of  the 
party  imprisonied  for  contempt,  to  allow  his  con- 
tempt to  be  purged,  and  that  could  only  be  done 
on  the  payment  of  the  costs  incurred  in  this  Court 
in  consequence  of  his  contempt,  and  on  his  taking 
the  usual  oath  to  submit  to  the  lawful  commands 
of  his  Ordinary.  Now,  let  us  see  whether,  under 
these  extraordinary  circumstances,  the  Court  would 
have  required  anything  more  to  be  done  on  the 
part  of  Mr.  Thorogood.  Suppose  application  had 
been  made,  either  for  a  writ  of  habeas  corpus^  or 
for  the  purpose  of  quashing  the  writ  de  coniumace 

T  T  2 


1840. 


Not.  lOtli. 
JsFPaiik 


agamtt 

TUOBOGOOD. 
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1840.       capiendo^  to  a  Court  of  common  law,  and   that 

Not.  10th.     CouFt  had  been  of  opinion  that  the  Consistorial 

]^][^^      Court  of  London  had  properly  exercised  its  juris- 

^Moi**     diction,  and  it  had  refused  the  application;  un- 

•g^intt       questionably,  the  other  party  must  have  incurred 

certain   costs.      Now,    whatever   those  costs  may 

have  been,  it  is  perfectly  clear  that,  previous  to 

this  statute,  I  could  have  taken  no  cognizance  of 

^       them  at  all ;  because  the  proceedings  would  have 

be^n  before  another  jurisdiction,  which  was  alone 

competent  to  decide  whether  a  party  was  liable  to 

the  costs,  and  to  cause  the  costs  to  be  paid.     I  now 

consider  the  provisions  of  the  present  statute,  and 

to  what  extent  it  has  altered  the  antecedent  law. 

I  have  observed  that,  prior  to  the  passing  of  this 
statute,  it  was  requisite  for  a  party  to  submit  him- 
self to  the  jurisdiction  of  the  Court,  and  to  take 
an  oath  of  obedience.  I  apprehend  that,  unless 
under  very  peculiar  circumstances,  it  would  not  have 
been  competent  to  this  Court  to  allow  a  party  to 
purge  his  contempt  without  taking  the  oath  of 
obedience.  This  is  a  question  which  I  have  endea- 
voured to  investigate  to  the  utmost  of  my  ability, 
and  I  do  not  find  that  it  has  ever  been  done,  unless 
under  very  peculiar  circumstances.  This  having 
been  the  state  of  the  law,  what  change  has  been 
made  by  the  present  Act  .^  It  empowers  the  judicial 
committee  of  the  Privy  Council,  or  the  judge  of  an 
Ecclesiastical  Court,  if  it  shall  seem  meet  to  the  said 
committee  or  judge,  to  make  an  order  for  the  dis- 
charge of  a  party  out  of  custody ;  so  that  the  Act 
confers  a  discretionary  power,  which  the  Court, 
under  ordinary  circumstances,  had  no  right  to  exer- 
cise.    It  then  provides  that  no  such  order  shall  be 
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made  without  the  consent  of  the,  other  party :   that  1840, 

is,  that  the  Court  can  dispense  with  the  oath  of  not.  loth. 

obedience  if  the  other  party  consent.    The  next  bI^m, 
proviso,  which  is  applicable  to  the  present  case,  is, 


a 


Jbpp  and 
Mom 

that,  in  cases  of  subtraction  of  church-rate,  for  an      •««i««< 

Thobooood. 


amount  not  exceeding  5Z.,  where  the  party  in  con- 
tempt has  suffered  imprisonment  for  six  months 
and  upwards,  the  consent  of  the  other  party  to  the 
suit  shall  not  be  necessary  to  enable  the  judge  to 
discharge  such  party,  so  soon  as  the  costs  lawfully 
incurred  by  reason  of  the  custody  and  contempt  of 
the  party  shall  have  been  discharged,  and  the  sum 
for  which  he  may  have  been  cited  into  the  Ecclesias- 
tical Court,  shall  have  been  paid  into  the  Registry  of 
the  said  Court/'  The  effect  of  this  proviso  is  to  give 
the  Court  a  power,  where  these  circumstances  concur, 
namelv,  in  a  church-rate  case,  where  the  amount 
does  not  exceed  5Z.,  and  the  party  in  contempt  has 
been  imprisoned  for  six  months ;  to  discharge  the 
contumacious  person  without  the  consent  of  the 
other  party  ;  but  it  requires  that  the  costs  lawfully 
incurred  by  reason  of  such  custody  and  contempt 
shall  be  previously  paid.  The  question  then,  is 
narrowed  to  this :  Whether  the  costs  taxed  by  the 
Registrar  are  the  costs  intended  by  the  statute ;  or 
whether  I  am  bound  to  take  into  my  consideration 
the  costs  alleged  to  have  been  incun*ed  in  the  pro- 
ceedings adverted  to  by  the  Queen's  Advocate  ? 

I  think  it  is  obvious  that,  ^*  costs  lawfuUv  incurred 
by  reason  of  the  custody  and  contempt,''  must 
mean,  primarily  at  least,  costs  incurred  in  this 
Court ;  because  it  is  over  such  costs  alone  that  this 
Court  had  jurisdiction  before  the  passing  of  the 
Act ;  *and  it  is  with  respect  to  these  costs  alone 
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1840.      that  this  Court  has  the  meaDS  of  ascertaining  their 
Nov.  10th.    due  and  proper  amount.     It  would  be  singular  if 

^^       this  Court  had  conferred  upon  it  the  extraordinary 
^«f^and      power  of  ascertaining,  and  not  only  of  ascertaining^ 

against  but  of  deciding  upon  a  party *s  liability  to  the  costs 
in  another  Court.  I  do  not  know,  in  this  case, 
whether  the  Court  of  Qoeen's  Bench  has  condemned 
the  party  in  the  costs,  or  what  is  the  amount  of  the 
costs,  if  it  has  so  condemned  him,  and  I  do  not 
possess  the  means  of  ascertaining  either  question. 
Again,  it  would  be  singular  if  this  Court  should  be 
invested  with  the  power  of  keeping  a  person  in 
prison  till  the  costs  in  another  Court  were  paid, 
that  other  Court  being  invested  with  power  in- 
finitely superior,  and  able  to  exercise  it,  for  enforc- 
ing the  payment  of  any  costs  it  may  condemn  a 
party  in.  Therefore,  it  does  appear  to  me, -that, 
unless  the  words  of  the  statute  were  so  extremely 
strong  as  to  leave  the  Court  in  no  doubt  as  to  their 
meaning,  I  should  act  most  in  accordance  with  the 
ancient  practice  of  these  Courts  if  I  were  to  confine 
their  meaning  to  the  costs  incurred  in  this  Court. 
I  do  not  think,  indeed,  that  it  is  consistent  with 
the  object  and  intention  of  the  Legislature  that  these 
words  should  include  the  costs  of  an  opposition  to 
an  application  for  a  writ  of  habeas  corpus,  or  for  ft 
rule  to  quash  a  writ  de  contumace  capiendo. 

Then  the  single  question  is,  what  I  ought  to  do 
in  this  case  with  reference  to  the  discretionary 
power  conferred  upon  me  by  this  statute.  The 
amount  of  the  rate  sued  for  is  9^.  2d.  It  is 
admitted  that  the  party,  not  only  refusing  to  pay 
but  setting  the  authority  of  the  Court  at  defiance, 
has  been  in  prison  for  a  period  twice  the  length  of 
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time  tnentioned  in  the  Act.  In  exercising  the  dis- 
cretion conferred  upon  me  by  the  statute,  I  must  act 
according  to  its  true  meaning  and  intention,  with- 
out reference  to  any  opinion  which  may  be  enter- 
tained as  to  the  propriety  or  impropriety  of  the 
conduct  of  the  party  in  any  part  of  the  case.  I 
think  it  is  clear,  from  a  perusal  of  the  Act,  that 
under  ordinary  circumstances,  considering  that 
the  amount  of  rate  sued  for  in  this  case  is  con- 
siderably under  5/.,  and  that  the  party  has  been  im- 
prisoned formucblonger  than  six  months,  the  Court 
(unless  under  very  peculiar  circumstances)  is  bound 
by  the  words  of  the  Act,  and  will,  in  this  case, 
exercise  a  just  discretion  in  directing  the  party  to 
be  released  from  confinement. 

The  course  I  shall  adopt  is  this  :  on  the  amount 
of  the  costs,  as  taxed  by  the  Registrar,  being  paid 
into  Court,  and  also  the  charge  incurred  for  the 
warrant,  and  also  the  amount  of  the  rate  sued  for, 
as  stated  in  the  libel,  to  direct  John  Thorogood  to 
be  released  from  prison,  without  any  further  order. 


1840. 


Nov.  10th. 

Baser, 

Jepp,  and 

Moss 

agaifut 

Thorooood. 
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In  the  goods  of  Henry  Hardinge,  deceased. 


A 


Nov.  Uth. 

The  Conn 
granted  admi- 
nistration to 
the  Bister  of  a 
bachelor  in* 
testate,  npon  a 
prox^  of  re- 
nunciation 
from  the 
mother  (a  mar- 
ried woman) 
without  her 
husband  join- 
ing in  it,  she 
living  separate 
from  her  hus- 
band, and  all 
right  to  the 
estate  and 
effects  of  the 
deceased 
having  been 
conveyed  to 
her  under  a 
deed  of  sepa- 
ration. 


Henry  Hardinge,  late  of  Bangalore;  in  the  pre- 
sidency of  Madras,  in  the  East  Indies,  a  lieutenant 
in  the  39th  regiment  of  foot,  died  on  the  8th  of 
June,  1839,  a  bachelor,  and  intestate,  without  a 
fSetther,  leaving  Elizabeth  Caulfield  (wife  of  Daniel 
Caulfield),  his  lawful  mother  and  next  of.kin. 

The  said  Elizabeth  Caulfield  is  now  and  has  been 
for  some  time  past  living  separate  from  her  husband, 
a  deed  of  separation  having  been  entered  into  be- 
tween them.  Under  that  deed,  it  was  agreed  that 
she  should  receive  and  retain  for  her  own  sole  and 
separate  use,  independent  of  the  debts,  control,  and 
engagements  of  her  said  husband,  all  her  wearing 
apparel,  jewels,  &c.,  also  the  pension  to  which  she 
was  entitled  as  the  widow  of  Lieutenant  Colonel 
Hardinge,  deceased,  and  also  all  other  the  income 
and  property  whatsoever  to  which  she  or  the  said 
Daniel  Caulfield  in  her  right,  or  through  her,  was 
entitled,  or  during  their  joint  lives  might  become 
seised,  possessed  of,  or  entitled  to,  except  certain 
settled  property,  not  including  her  interest  in  the 
personal  estate  and  effects  of  the  deceased. 

Mrs.  Caulfield  had,  in  her  own  name,  executed  a 
proxy  renouncing  her  right  to  the  letters  of  ad- 
ministration of  the  effects  of  the  deceased,  and  con- 


• 
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sented  that  the  same  might  be  granted  to  Parne]!       1840. 
Hardinge,  the  sister  of  the  deceased.  Noy.  i4tb. 

In  the  goods  of 

Haggard^  under  these  circamstances,  prayed  ad-     ^JiJi^*' 
ministratioD  to  be  granted  to  the  sister  without  the 
husband's  joining  in  the  proxy,  he  having  no  in^ 
terest  in  the  property  of  the  deceased  ;  citing  the 
case  o{  Jeffrey $^  deceased^  15th  January,  1835,  which 

was  precisely  similar. 

* 

The  Court,  after  directing  that  case  to  be  looked 
up,  granted  the  administration  as  prayed. 


Edmunds  against  Unwin. 

On  PetiHan.  1840. 


This  was  originally  a  cause  of  proving  the  will     Nov.  2iit. 
of  Mr.  Rowland  Unwin,  deceased.   The  Court  pro-  whe^the 
nounced  for  the  will,  and  directed  the  costs  of  Mr.  oppSJ^l^a^fi 
Edward  Unwin,  the  brother,  and  one  of  the  next  of  J^*rj«^<«d  to 

'  '  ,  ^  be  paid  out  of 

kin,  the  opposer  of  the  will,  to  be  paid  out  of  the  |Jft««ateof 

estate.  oeaied,  such 

The  Registrar  reported  the  bill  at  563/.  7^.  Id.  ootubetweea 
The  proctor  of  Mr.  Unwin  objected  to  the  report,  ^^'^     - 
and  an  act  on  petition  was  entered  into.  u^wl^n^nljj^^ 


The  Qtieen's  Advocate  and  Addains^  in  objectioa 
to  the  report.  The  question  is,  as  to  the  mode  of 
taxing  expenses,  and  the  object  is  to  settle  the 
principle  on  which  the  proctor's  bill  should  be 
taxed.  The  principle  ought  to  be  as  between  prac- 
titioner and  party,  and  not  as  between  party  and 


betweea  party  ^ 

lihMlUMI 

luid  party. 


\ 
\ 
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t840,  party, the  principle  which  the  Registrar  has  adopted. 
Jane  6th.  The  tcrms  of  the  sentence  are  ^*  the  expenses  to  be 
EoMVNM  paid  out  of  the  estate  :'^  that  means  the  fair  expenses 
of  the  suit,  not  only  in  the  proctor's  own  office,  but 
in  all  necessary  matters.  It  is  proper,  for  the  in- 
terests of  thie  public  and  the  purity  of  our  proceed* 
ings,  that  these  expenses  should  be  under  the  di- 
rection of  a  practitioner  of  this  Court,  the  dofmnus 
litus.  (a)  The  practice  has  been  to  tax  costs  to  be 
paid  out  of  the  estate  as  between  proctor  and  party. 
Suppose  it  is  an  executor's  duty  to  bring  a  will 
before  the  Court,  and  the  Court  should  be  of  opi- 
nion that  he  had  done  his  duty  by  so  doing,  if  he 
recovered  only  a  part  of  the  expenses,  as  between 
party  and  party,  he  would  be  out  of  pocket  The 
Court,  when  it  directed  the  expenses  of  the  opposing 
party  to  be  paid  out  of  the  estate,  in  effect  told  the 
proctor,  instead  of  taking  his  bill  to  his  par^ 
(Unwin),  to  take  it  to  the  executor.  The  question 
is,  what  bill  ?  The  same  bill  which  the  proctor 
would  have  presented  to  his  party.  In  order  that 
the  executor  may  know  the  sum  that  he  is  to  pay, 
it  is  referred  to  the  Registrar,  not  for  taxation,  but 
to  report  on  the  fairness  and  reasonableness  of  the 
charges,  that  is  between  proctor  and  client,  not  be- 
tween party  and  party.  The  Registrar  has  no  ju* 
risdiction  to  tax  costs  but  where  costs  are  decreed. 
The  true  principle  is  stated  by  Mr.  Swabey,  Mr. 
Sharpe,  and  Mr.  Pulley,  (b) 

(a)  Mym  ▼.  AoMwim,  2  Hagg.  E.  R.  195,  reference  was  alao  made 
to  the  evidence  of  Dr.  W.  Adams,  p.  146  of  the  Report  of  the  Eccle- 
siastical Commissioners. 
(h)  Thef  made  affidavits  to  the  following  effect  :— 
BIr.  Swabey  deposed,  that  he  was  the  deputy-registrar  attending 
the  judicial  committee  of  the  Privy  Council  on  hearing  of  Ecclesiastical 


\ 


/ 


Mr.  Pulley  deposed*  that  in  1815,  in  the  case  of  Hooreand  Bkmxfwe 
against  Etheridge,  he  n/as  proctor  for  the  defendant,  that  the  rait  went 
to  a  heanng»  and  that  Ids  party's  costs  were  directed  to  be  paid  out  of 
the  estate  of  the  party  ideceased;  that  Tarious  objections  were  made  to 
his  bill  of  expenses  by  the  adyeoree  proctor,  and  the  same  were  referred 
to  the  three  deputy-reg^istrars,  who  were,  as  he  well  remembered,  una- 
nimously of  opinion,  that  the  Court  haying  decreed  the  eiqienses  of  his 
party  to  be  paid  out  of  the  estate,  he  was  entitled  to  hare  such  ex- 
penses tasced  as  between  party  and  practitioner,  that  the  same  were 
taxed  accordingly,  and  afterwards  paid. 


Mr.  Shaq>e  deposed,,  that  i'Q  1816,  the  late  Mr.  Moore  was  retained 
as  proctor  to  conduct  s.  suit  iu  this  Court  respecting  the  will  of  the  late 
John  Scamell,  which  s'uitweintto  a  hearing,  and  the  judge  pronounced 
for  the  validity  of  the  m  ill,  but  decreed  the  expenses  of  George  Scamell, 
one  of  the  parties  oppiosing  the  will,  to  be  paid  out  of  the  estate  of 
the  deceas^.  That  hi  i  as  clesrk  to  Mr.  Moore,  attended  the  depoly-re- 
gistrar  in  the  taxatioci  of  the  said  expenses,  and  he  weU  remembered 
the  deputy-registrar  distincidy  sajring,  that,  under  the  decree  of  the 
Court,  it  was  his  duty  to  tax  such  expenses  as  between  proctor  and 
party,  although  the  dleponent  strongly  objected  thereto,  nevertheless 
the  said  expenses  werre  accordingly  so  taxed,  and  afterwards  paid. 


INWIN. 
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Nicholl  for  the  ex  ecu  tor.  The  representatives  of  1840 
this  estate  must  adnriinister  it  under  the  directions  of  June  6th. 
the  Court  of  Chancery,  and  can  only  pay  legal  e^I^m 
charges.  The  arjjument  on  the  other  side  goes  ^°''"* 
only  to  this  extent,  that  it  is  desirable  that  the  Court 
should  have  the  'power  of  charging  these  expenses 
to  the  estate ;  l)ut  the  question  is,  whether  the 
Court  has  power  to  exercise  such  a  jurisdiction  ? 

and  Admiralty  appeais  to  her  Majesty  in  Coandl,  that  he  was  also 
one  of  the  deputy-registrars  of  the  late  High  Court  of  Delegates,  and 
in  which  two  capacities  he  had  acted  for  twenty-nine  years  and 
upwards.  That  ever  since  he  had  discharged  the  duties  of  the  said 
office,  and  also  during  the  whole  time  he  was  one  of  the  deputy-re- 
gistrars of  the  late  High  Court  of  Delegates,  it  has  been  the  prac^ 
of  himself  and  the  odier  deputy-registrars,  to  tax  costs  as  were  de- 
creed to  be  paid  out  of  Ihe  estate  of  a  party  deceased,  as  between 
party  and  practitioner,  as  well  with  r^gaid  to  proceedings  in  the 
aforesaid  Court,  as  to  expenses  previously  incurred  in  this  Court  and 
other  Courts  from  whence  such  appeals  came. 


n 
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^840,  The  decreeing  of  costs  out  of  an  estate  is  a  modern 

June  6tb.  practicc ;  at  the  begiDning  of  this  or  the  end  of  the 
Ed^u  last  century^  it  was  doubtful,  until  the  decision  in 
3?wxK,  ^^^  Court  of  Delegates  in  Passy  v.  Hemng^{a) 
which  gave  this  Court  authority  to  decree  costs  out 
of  an  estate  as  against  a  party  with  adverse  interest. 
Even  if  the  Registrars  may  have  acted  on  a  diffe- 
rent principle,  the  practice  may  be  novel  and  incor- 
rect. This  Court  having  no  jurisdiction  to  order 
or  enforce  costs  between  practitioners  and  client. 

The  Court. — Do  you  contend  that  ? 

NichoU.  I  mean  on  the  general  principle,  as  the 
Court  has  no  power  to  interfere,  except  in  cases  of 
exorbitant  charges,  or  where  the  proctor's  conduct 
is  called  in  question,  and  it  proceeds  against  him 
adpublicam  vindictam.  The  Court  has  no  jurisdic- 
tion to  enforce  the  payment  of  a  bill  delivered  by  a 
proctor  to  his  client ;  he  must  proceed  to  recover  it 
as  a  tradesman's  bill. 

In  the  next  place,  how  can  this  Court  exercise 
any  further  jurisdiction  ?  The  equity  and  common 
law  Courts  have  full  jurisdiction  us  to  costs,  not 
only  between  party  and  party,  but  between  attorney 
and  client.  A  Court  of  Equity  can  order  costs  to  be 
taxed  in  any  way  it  may  think  fit ;  but  I  cannot  find 
any  instance  in  which  the  Regii^trars  have  ever  taken 
upon  themselves  any  taxation  of  costs  out  of  the 
estate,  as  between  piroctor  and  client,  without  the 
express  direction  of  the  Court. 

Suppose  an  executor,  representing  an  estate,  had 
propounded  a  paper,  and  after  probate,  a  legatee 

^  (a)  Note  to  Detm  y.  BuieU,  3  Phill;  334. 
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came  forward  and    satisfied  the  Coort  that  the      1840. 
executors  had  been  guilty  of  fraud  towards  him  in     juoeeth. 
80  doing,  and  the  Court  should  be  of  opinion  that     E^!ii^m 
the  executor  ought  to  be  condemned  in  the  costs  ;      u^^'. 
all  the  costs  the  party  could  recover  would  be  the 
costs  as  between  party  and  party ;  and  why  should 
an  executor  and  residuary  legatee  acting  honorably 
be  exposed  to  greater  costs  ? 

The  Court. — The  executor  propounds  a  paper  on 
behalf  of  the  party.  The  principle  on  which  costs 
are  given  out  of  the  estate  arises  from  something 
having  been  done  by  the  testator  himself. 

Addams.  If  the  Court  has  power  to  order  costs 
to  be  paid  out  of  the  estate,  has  it  not  the  power  to 
enforce  it?    The  one  follows  the  other. 


The  Court  wished  to  have  the  cases  and  practice 
inquired  into. 

Judgment. 
Sir  Herbert  Jenner. 

This  is  a  petition  in  objection  to  the  Registrar's  re-     ''^^-  ^^•'• 
port  of  the  costs  due  to  the  party  opposing  a  will,  under 
the  order  of  the  Court,  which  was  of  opinion  that  he 
was  entitled  to  have  his  costs  paid  out  of  the  estate. 

The  act  on  petition  states  the  rule  in  such  cases  to 
be  this ;  that  where  costs  are  directed  to  be  paid  out 
of  the  estate,  the  principle  of  taxation  ought  to  be 
that  adopted  in  the  case  of  practitioners  and  client ; 
in  other  words,  that  the  party  ought  to  be  considered 
in  the  same  light  as  if  he  employed  the  proctor  on 
the  other  side ;  that,  accordingly^  costs  of  all  de- 
scription which  he  may  have  incurred  ought  to  be 
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^840.       chared  to  the  estate.-.  On  the  other  hand,  it  is  con- 

No¥.2iik.     tended,  that  whenenrer  costs  are  paid  out  of  the 

EommM     estate,  it  is  the  same  as  if  a  party  were  condemned 

^^,      in  costs, — ^in  short,  that  the  principle  of  taxation 

ought  to  be  that  a^i  between  party  and  party. 

The  Court  is  n'Ot  prepared  to  accede  to  either  of 
these  positions ;  that  all  costs  which  may  iairly  be 
charged  by  a  pnx^tor  to  his  client  are  to  be  charged 
in  such  cases  to  the  estate ,  or  that  the  strict  prin- 
ciple of  taxation,  between  party  and  party  is  to  be 
the  test  of  the  costs  to  be  allowed.  I  see  many 
inconveniences  if  the  Court  were  to  hold  that  the 
whole  costs  -were  to  be  paid  out  of  the  estate, — ^that 
is,  the  full  costs  between  the  proctor  and  his  client, 
because  a  client  may  direct  his  proctor  not  to  take 
any  step  whatever  in  the  cause  without  consulting 
counsel,  which  may  be  prudent  and  proper ;  but  as 
the  other  party  has  no  means  of  checking  the  num- 
ber of  consultations,  it  would  be  very  hard  if  a 
party  entitled  to  the  property  were  to  be  saddled 
with  costs  of  this  description.  On  the  other  hand, 
it  would  lead  to  great  inconvenience,  and  in  some 
cases  to  great  injustice,  if  the  Court  were  to  hold 
that  the  strict  mode  of  taxation  should  be  followed 
as  between  party  and  party. 

The  Court  is  not  inclined  to  go  into  the  particular 
items  in  this  case ;  but  it  will  refer  to  one  or  two  of 
them,  to  dhow  that  the  proper  mode  of  taxation, 
wh^re  oosts  are  directed  to  be  paid  out  of  the  estate, 
should  be  by  a  more  liberal  test  than  between  party 
and  party;  and  still  not  to  so  wide  an  extent  as 
between  proctor  and  client. 

One  item  is  a  charge  made  for  attendance  in  the 
neighbourhood  of  the  habitation  of  the  deceasedt 
during  his  lifetime ;  and  where  the  sanity  of  the 
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deceased  is  the  point  at  issue,  it  may  be  necessary  to       1840. 
see  a  number  of  witnesses,  and  learn  the  nature  of     NoY.2iit. 
the  evidence  they  could  give;  and  the  Court  had     ed^iw 
considerable  doubt  on  this  point,  whether  such  costs      Z^^^ls. 
were  proper  to  be  allowed,  considering  that  the 
conduct  of  the  cause  should  be  with  the  proctor  and 
not  with  any  other  agent.     But  the  Court  was  of 
opinion  that  it  would  be  better  (unless  any  prece- 
dent were  found)  not  to  permit  such  charges  s^ainst 
the  estate,  but  to  suffer  them  to  be  defrayed  by  the 
party  employing  the  proctor ;  for  it  is  clear  that,  in 
many  cases,  great  abuses  might  be  practised  by 
parties,  who  may  think  proper  to  bring  forward  a 
vast  number  of  witnesses,  more  than  was  necessary, 
or  whose  evidence  had  no  bearing  on  the  question 
before  the  Court. 

I  have  looked  for;  and  have  requested  to  be  fur- 
nished with,  cases  in  which  such  charges  have  been 
allowed  ;  and  two  cases  have  been  furnished  to  me, 
in  which  it  would  seem  that  there  had  been  charges 
of  this  kind  in  a  proctor's  bill.  One  (which  was 
mentioned  in  the  argument),  is  tl^at  of  Hoare  and 
Blencowe  v.  Etheridge^  in  1815,  in  which  I  find 
that  charges  for  attendance  of  the  proctor,  for  the 
purpose  of  seeing  witnesses,  were  apparently  allowed 
and  paid  to  the  proctor  ;  but  I  do  not  collect,  from 
an  inspection  of  the  bill  itself,  whether  there  was  a 
regular  taxation,  and  attendance  before  the  Regis- 
trar, or  whether  there  was  an  agreement  between 

,  the  parties.  I  do  not  find  any  decree  for  costa  out 
of  the  estate ;  but  from  my  recollection  of  the  case, 
if  I  do  not  mistake,  it  was  a  case  in  which  a  legatee 
propounded  three  codicils,  of  which  the  executor 
declined  to  take  probate,  and  the  Court  having 

-pronounced  for  the  codicils,  thought  that  the  per- 


Unwin. 
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1840.       son  discharging  the  duty  of  the  executor  stood  in 
jj^^  2igt.     ^^^  same  position  as  the  executor  himself  would  have 
—       stood,  if  he  had  propounded  them,  which  is  a  very 
agaimt      different  case  from  that  where  a  party  opposes  a 
will  for  his  own  interest    The  other  case  was  that 
of  Armstrong  v.  Armstrong ;   but  that  case  does 
not  support  the  proposition,  for  the  Court  decreed 
the  whole  costs  against  the  party.    The  Judicial 
Committee  thought  this  Court  was  wrong  in  that 
respect,  and  reversed  its  sentence  so  far  as  the  con- 
demnation of  the  party  in  the  whole  costs ;  and  on 
looking  at  the  bill,  I  find  no  charges  by  the  proctor 
for  attending  to  see  the  witnesses  at  Hertford  and 
his  travelling   expenses — all  those    charges  were 
taken  out  of  the  bill,  and  not  allowed  by  the  Re- 
gistrar of  the  Judicial  Committee.     Being  taken 
off  the  bill  and  disallowed,  this  disproves  the  exist- 
ence of  such  a  rule  for  allowing  such  chaises  against 
the  estate.     The  Court  does  not  mean  that  these 
are  improper  charges ;  they,  are  quite  reasonable 
and  exceedingly  proper  charges ;  but  they  should 
fall  upon  the  party  employing  the  proctor  and  pro- 
ducing the   witnesses,  and  who  sent  the  proctor 
down  to  different  places  to  procure  evidence.   They 
are  expenses  which  should  be  reimbursed  to  the 
proctor,  but  are  not,  under  all  circumstances,  to  be 
charged  to  the  estate.     I  am,  therefore,  of  opinion, 
that  although  such  charges  are  proper  to  be  in- 
curred, and  the  cause  is  benefitted  by  the  inquiries 
being  made  by  the  proctor  rather  than  by  a  person 
over  whom  the  Court  has  no  control,  they  are  not 
such  as,  under  all  circumstances,  are  to  be  allowed 
as  against  the  estate. 

With  respect  to  the  other  costs,  the  Court  has  no 
doubt,  except  as  to  one  point.     When  a  charge  is 
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made  for  acts  done,  which,  under  ordinary  circum-  1840> 
stances,  is  limited  to  a  certain  sam,  in  the  usual  Nov.  2i8t. 
QOutBe  of  taxation,  I  do  not  know  that  the  Court  Edhqiim 
has  any  power  to  increase  it,  and  give  a  different  vS^ 
sum  for  the  same  acts.  It  is  a  different  case  where 
a  certain  sum,  to  he  paid  by  the  estate,  is  calculated 
as  between  party  and  party ;  but  it  is  difficult  to 
say  that  a  particular  act  is  to  be  done  for  which  a 
certain  sum  is  payable,  and  that  sum  may  be  in- 
creased. Having  a  centred  over  the  acts  of  proc- 
tors, but  no  control  over  these  charges,  and  having 
no  means  of  enforcing  the  payment  of  their  costs 
(which  must  be  recovered  by  an  action  at  law), 
the  Court  does  not  feel  itself  at  liberty  to  allow 
such  charges  to  be  paid  at  a  higher  rate.  The 
charges  may  be  all  fit  and  proper  to  be  made,  and 
the  Court  does  not  intend  to  intimate  an  opinion 
that  the  charges  are  improper ;  but  it  has  no  means 
of  controlling  these  charges,  and  this  being  the  case, 
it  cannot  take  a  different  scale  of  remuneration  in 
one  case  from  another. 

Looking  at  all  the  circumstances  of  the  case,  it 
appears  to  me  that  the  taxation  which  has  been 
made  is  fit  and  proper  to  be  sustained.  All  that 
has  been  done  is  fair  and  just ;  but.  I  have  no  pre- 
cedent before  me  which  leads  me  to  believe  that  it 
has  been  the  course  and  practice  of  the  Court  to 
allow  against  the  estate  the  proctor's  charges  of 
attendance  at  the  place  of  the  deceased's  residence, 
and  although  it  is  fair  and  reasonable  that  those 
charges  should  be  incurred,  it  is  not,  in  my  opinion, 
fit  and  proper  that  they  should  be  paid  out  of  the 
estate,  since  it  might  possibly  lead  to  an  abuse  of 
the  general  practice  of  the  Court. 
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2^*^*     ,     I  have  little  doubt  of  the  power  of  the  Court  to 


Not.  21ft.    compel  the  payment  of  the  costs  due  to  the  party 
Edmviim     out  of  the  estate.     I  pronounce  for  thel  sum  reported 
iS^.     by  the  Registrar. 


1840. 


Not.  14th 
andSlit. 

Cboqnot  wri^ 
ten  in  1833  by 
the  deceased 
upon  bis  ban- 
kers, but  not 
intended  to 
have  effect  un- 
til after  hit 
death,  pro- 
nounced for  aa 
part  of  the  tes- 
tamentary dis- 
position of  the 
deceased;  he 
having  in  1834, 
formally  exe- 
cuted a  will, 

of  the 
whole  of  his 
property,  and 
containing  a 
full  clause  of 
revocation. 


Gladstone  against  Tempest  and  Others, 

This  was  originally  a  cause  of  proving  the  last 
will  and  testament  of  Charles  Robert  Blundell, 
Esq.,  late  of  Ince  Blundell,  Lancashire,  who  died 
in  1837,  contained  in  several  testamentary  papers. 
He  left  behind  a  very  large  property,  real  and  per- 
sonal, amounting  to  300,000/.,  which  was  disposed 
of  by  a  will  dated  in  1834.  This  will,  with  two 
codicils,  was  propounded  by  Mr.  John  Gladstone, 
the  surviving  executor,  against  Elizabeth  Tempest, 
widow,  the  sister  and  next  of  kin  of  the  deceased, 
and  Lord  Camoys  and  Sophia  Charlotte  Stonor, 
widow  and  representative  of  Charles  Henry  Stonor, 
deceased,  his  nephews.  After  the  attesting  witnesses 
had  been  examined  in  support  of  the  will,  the  oppo- 
sition to  the  will  was  withdrawn,  in  consequence  of  a 
verdict  found  in  favor  of  it  in  an  action  at  law.  And 
it  was  admitted'  that  it  was  sufficiently  established. 
The  two  papers  propounded  as  being  part  of  the 
will  were,  however,  opposed  by  the  residuary  lega- 
tees, Dr.  Walsh  and  Dr.  Branston,  wha  had  inter- 
vened in  the  suit.  These  two  papers  bore  date  in 
September,  1833,  and  were  in  the  form  of  drafts  or 
orders  on  the  deceased^s  bankers,  to  pay  5002.  to  a 
person  named  Hall,  a  servant  who  had  lived  with 
him  for  some  years,  and  3002.  to  his  housekeeper, 
Ann  Harris,  and  it  was  pleaded  that  they  were  de- 
livered by  the  deceased  shortly  after  they  were 
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written  to  the  parties,  sealed  up,  endorsed  in  his 
own  handwriting,  and  addressed  to  the  bankers, 
and  directed  to  be  presented  by  Hall  and  Harris. 
The  papers,  it  was  pleaded,  remained  in  the  pos- 
session of  these  parties  till  after  the  death  of  the 
deceased,  shortly  after  which  they  were  presented 
to  the  bankers,  who  declined  to  pay  them. 

The  case  was  argued  on  the  second  session  of 
Michaelmas  Term ;  the  Queen's  Advocate  and  Phil- 
Umore  in  support  of  the  cheques  as  part  of  the  will ; 
Addams  and  CfurteU  cantrd. 


1840. 


Not.  14th 
agttintt 

TBMTBn 

andOthan. 


Judgment. 
Sir  Herbert  Jenner. 
It  is  pleaded  that  the  testator  delivered  these     not.21sl 
papers  to  the  parties,  Hall  and  Harris,  sealed  up, 
and  told  them  that  they  were  not  to  be  presented 
till  after  his  death  ;  but  as  to  what  actually  passed 
between  the  deceased  and  them,  no  evidence  could 
be  produced.    That  they  were  sealed  up  and  re- 
mained so  until  they  were  produced  to  the  bankers, 
are  the  only  circumstances  to  lead  the  Court  to 
conclude  whether  they  are  to  be  regarded  as  testa- 
mentary, or  as  gifts  inter  vwosi.    The  form  of  the 
papers  is  not  testamentary  ;  but  they  were  delivered 
by  the  deceased  (as  the  Court  must  assume)  sealed 
up,  and  they  were  not  to  be  made  use  of  at  the  time 
when  they  were  delivered.     It  is  true,  nothing  was 
said  as  to  whether  they  were  to  be  presented  during 
his  life  or  after  his  death  ;  still,  I  think  it  is  clear 
that  payment  was  to  be  postponed  for  some  time, 
and  the  question  is,  were  they  intended  to  have 
effect  and  operation  before  death  or  after  ?    I  have 
no  difficulty  in  saying,  it  appears  to  me  that  it  was 
intended  by  the  deceased  that  they  should  not  have 
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1840.       effect  during  his  life,  but  were  to  be  paid  after  his 
Nov.siflt.    death,  and  although  he  may  not  have  originally 
GiImsdiis   intended  tbem  as  part  of  his  will,  yet  tbey  may  be 
j^Xn     pronounced  for  as  part  of  his  will.    This  has  been 
and  othm.   jone  in  various  cases ;  a  paper  clearly  net  intended 
as  a  part  of  the  will  of  a  testator,  not  on  the  faee  of 
it  testamentary,  yet,  where  it  was  not  to  have  con- 
summation till  after  his  death,  has  been  held  to  be 
part  of  his  will,  if  not  revoked  by  subsequent  a^s. 
In  this  case,  I  have  no  doubt  that  the  deceased  did 
intend  the  money  to  be  paid  without  reference  to 
his  executors ;  still,  as  the  effect  of  the  papers  was 
to  be  consummated  on  his  death ,  they  are  to  be  con- 
sidered as  a  part  of  his  testamentary  disposition. 

The  next  point  is,  whether  they  are  revoked  by 
any  subsequent  act  Now  this  question  may  be  de- 
cided by  the  construction  of  the  will  simply,  with- 
out reference  to  any  clause  of  revocation :  there 
may  be  other  legacies  substituted  for  those  ^rea 
by  these  two  papers,  and  this  question  may  be  in 
some  degree  solved  by  reference  to  an  intended 
substitution  of  other  legacies,  or  by  reference  to  the 
former  part  of  the  deceased's  testamentary  life. 

The  deceased  executed  a  will  in  the  year  1 827, 
and  by  tliat  will  it  may  be  seen  that  he  had  ^ven 
an  annuity  of  1002.  to  Hall  for  life,  and  in  1833, 
he  also  gave  him  the  sum  of  500/.  Now  it  is  quite 
clear  that  the  500L  oould  not  be  considered  a  sub* 
stitution  for  the  annuity  of  100/.,  and,  therefore,  if 
the  deceased  had  died  without  executing  the  will  of 
1834,  or  doing  ^y  other  act,  the  party  would  have 
been  entitled  to  the  100/.  a-year,  and  also  to  the 
500/.,  given  by  the  oodicillary  disposition  contained 
in  the  paper  of  1833.  It  shews  at  this  time  an  in^ 
creasing  regard  for  his  servant  for  the  omtiBoanee 
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of  his  services.  But  it  appears  that,  in  1834,  the 
deceased  by  will  gave  him  an  increased  annuity — 
augmenting  the  annuity  of  1 002. ,  given  by  the  will 
of  1827  to  2002. ;  and  the  question  is,  whether  this 
increase  was  a  substitution  for  the  sum  of  500/.  ?  I 
am  of  opinion,  that  it  cannot  be  taken  to  have  been 
the  intention  of  the  deceased  to  revoke  the  legacy  of 
5002.  by  this  additional  annuity  of  1002. ;  that  he 
intended  that  both  should  operate,  and  that  the 
party  should  have  the  benefit  of  the  5002.,  as  well 
as  the  increased  annuity,  though  perhaps  the  de« 
ceased  did  not  intend  that  both  should  operate  in 
the  way  of  testamentary  disposition,  but  that  the 
sum  should  be  paid  by  his  bankers  without  the  in- 
tervention of  his  executors.  Looking  to  the  inten- 
tion of  the  deceased  (which  is  all  the  Court  can 
look  to),  it  is  not  the  substitution  of  a  legacy  gusdem 
generis — one  is  an  annuity,  the  other  a  ^cific 
sum ;  and  there  is  nothing  to  lead  the  Court  to 
believe  that  it  is  improbable  that  he  should  have 
given  this  in  addition  to  the  sum  of  5002. 

With  regard  to  Harris,  there  was  no  provision 
for  her  in  the  will  of  1827  ;  but  in  1833,  he  gives 
her  this  specific  legacy  of  3002.,  that  was  all  the 
provision  he  made  for  her  at  that  time.  But,  in 
the  will  of  1834,  he  gives  her  an  annuity  of  602.  for 
life,  and  there  is  no  ground  for  supposing  that  the 
deceased  intended  that  this  annuity  should  be  a 
substitution  for  the  3002.  I  am  of  opinion  fliat  it 
was  no  substitution. 

But  there  is  a  clause  of  revocation  in  the  will  of 
1834,  and  generally  speaking,  there  is  no  doubt 
that  by  such  a  general  clause  there  is  a  revocation 
of  all  prior  testamentary  acts.  But  it  has  been 
over  and  over  i^in  laid  jdown,  that  probate  of  a 
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paper  may  be  granted  of  a  date  prior  to  a  will  with 
a  revocatory  claase^  provided  the  Court  is  satisfied 
that  it  was  not  the  deceased^s  intention  to  revoke 
that  particular  legacy  or  benefit.  In  th)S  case,  I 
have  said,  it  is  probable  that  the  deceased  did  not 
intend  that  these  papers  should  form  any  part  of  his 
will,  and  he  intended  to  revoke  such  dispositions 
only  as  were  contained  in  a  will  or  codicil.  I  am 
of  opinion,  that  the  deceased  did  not  intend  to  re- 
voke these  bequests,  and  although  he  was  not  in 
possession  of  the  papers  at  the  time,  he  could  not 
have  forgotten  that  he  had  sealed  them  up,  and  di- 
rected that  they  should  be  presented  to  his  bankers 
at  some  time  or  other.  In  the  case  of  Denny  v.  Bar- 
tan^  (a)  where  there  was  a  letter  to  the  executors 
directing  the  payment  of  a  legacy,  and  a  clause  of 
revocation  in  the  will,  it  was  held  that  the  legBcj 
was  not  revoked  by  a  general  revocatory  clause. 

With  regard  to  the  intention  of  the  deceased,  if 
he  intended  to  revoke  these  bequests,  it  is  extraor- 
dinary, as  he  could  not  have  forgotten  the  papers, 
and  that  he  had  delivered  them  to  the  parties,  that 
he  should  not  have  taken  some  steps  to  recover  them 
or  to  apprize  his  bankers  of  the  substitution  he  had 
made  for  the  legacy  he  had  intended  to  give  by 
them. 

I  am  of  opinion  that  these  papers  are  sufficiently 
established  as  the  act  of  the  deceased,  that  they  are 
testamentary  ;  that  they  are  not  revoked,  and  there- 
fore, that  they  are  entitled  to  probate  as  part  of  the 
will  of  the  deceased. 


(fl)  a  PhiiL  675.  '^I'^r:     ^  /.m. 


,  I 
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In  the  Goods  of  John  Pbrrt. 


Motim.  1840. 


December  3rd. 


This  was  an  application  on  behalf  of  the  executor  An  t^pii^itkMi 
of  an  executor,  to  be  allowed  to  renounce  the  pro-  to^lrfa^x^ 
bate  of  the  will  of  the  first  testator,  before  taking  ''"^'.^^ 
probate  of  the  will  of  the  second  testator.    Accord-  renounce  the 

eiecution  of 

ing  to  the  ordinary  practice  of  tl^e  office,  the  execu-  the  fonner  wui 
tor  of  an  exector  becomes,  on  taking  probate  of  his  bateof  th^'ht. 
will,  the  executor  of  the  first  testator.  *•'  "*J^*^- 

NichoU,  in  support  of  the  motion,  submitted  that, 
in  principle,  there  could  be  no  objection  to  such 
renunciation,  although  it  might  be  contrary  to  the 
practice.  I|i  Williams'  Law  of  Executor's  {a)  it  is 
laill  down»,  that  the  executor  pf  an  executor  may 
take  the  administration  of  the  eflfects  of  the  second 
testator,  and  refuse  that  of  the  first.  The  authori- 
ties referred  to  are  Touchstone  and  Wankford  v. 
Wankford. 

Sir  Herbert  Jennbr. 

It  has  been  for  many  years  the  practice  in  this 
Court,  that  an  executor,  taking  probate  of  the  will 
of  an  execu|or,  becomes  executor  of  the  will  of  the 
first  testator,  and  is  not  permitted  to  renounce  pro- 
bate of  the  first  will,  and  take  probate  of  the  second. 
I  am  not  aware  of  any  instance  of  departure  from 
this  rule,  and  unless  there  be  some  clear  principle 
or  authority,  the  general  rule  of  practice  must  be 
observed. 

Motion  rejected. 


(«)  WiUiams'  Lam  qf  Bxnnaofs,  yoL  I,  p.  300.    TkM  edUum 
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In  the  Goods  of  David  Boqbrmk. 

Motion. 


1840. 

Dec.  3nL 

AdmiDistratioa 
of  the  effects 
of  a  domiciled 
Scotchman 
gnnted  to  the 
brother,  (the 
oezt  of  lun  of 
the  deceased) 
without  citing 
the  widow,  a 
similar  grant 
having  been 
already  made 
in  Scotland. 


The  deceased,  a  domiciled  ScotchmaD,  died  20th 
July,  1840,  intestate,  leaving  a  widow  and  an  only 
brother.  By  the  law  of  Scotland,  the  widow, 
though  she  would  take  half  the  property,  (the 
brother  taking  the  other  moiety)  would  not  be 
entitled  to  the  administration,  the  brother  being  the 
person  to  take  administration.  A  grant  of  adminis- 
tration of  the  efiects  in  Scotland  had  been  decreed  to 
the  brother  by  the  Commissary  Court  at  Dumfries. 

JenneTj  in  support  of  the  motion  for  a  grant  of 
administration  to  the  brother,  cited  the  case  of 
IsaheUa  Stewart  (a) 

Sir  Herbert  Jenmeb. 
If  there  had  ^been  no  grant  in  Scotland,  and  this 
had  been  a  motion  for  an  original  grant,  the  Court 
would  have  hesitated  whether  it  would  have  granted 
administration  to  the  brother  in  preference  to  the 
widow;  but  as  the  Court  in  Scotland  has  de- 
creed administration  to  the  brother,  this  distin- 
guishes it  from  other  cases,  and  it  wonld  be  too 
much  for  the  Court  to  hold  itself  debarred  from 
the  exercise  of  the  discretion  given  to  it  by  the  Act 
of  Parliament.  It  is  for  the  benefit  of  the  estate 
that  there  should  be  the  same  administration  in 
Scotland  and  in  England ;  and  it  is  in  my  opinion 
a  very  proper  case  for  the  Court  to  exercise  its  dis- 
cretion, and  to  decree  administration  to  the  brother 
without  calling  upon  the  widow  to  shew  cause  why 
administration  should  not  be  granted  to  him. 

(a)  Vol  1,  904. 
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In  the  Goods  o/*  Alfred  Shirley.  i84i. 


Hilary  Tbbii. 

Alfred  Shirley  died  on  the  6th  of  September^  1840.     Jan^u*. 
He  left  a  will  dated  in  1806.     In  1839  he  married  Probate  ai- 
his  present  widow,  who  had  had  no  child,  and  who  ou  win  Lde 
stated  in  an  affidavit  that  she  was  not  enceinte.  fit  of  janu^iy. 

A  doubt  having  arisen  in  the  registry  whether  ^^J^having 
or  not  the  will  was  revoked  under  the  stat.  1  Vict,  "nj™^  "* 

1839,  as  un- 
C.  26,  8.    18.  revoked  by 

Stat.  1  Vict, 
c.  26,  s.  18< 

Addams  prayed  administration  with  the  will 
annexed  to  the  widow  :  he  submitted  that  the  will 
was  not  revoked,  the  34th  section  of  the  stat.  1  Vict 
c,  26,  declaring  that  the  ''  act  shall  not  extend  to 
any  will  made  before  the  1st  of  January,  1838.** 

If  the  statute  were  held  to  apply  to  such  a  case, 
see  the  consequences. 

The  7th  section  enacts,  that  no  will  of  a  person 
under  twenty-one  shall  be  valid. 

By  the  9th,  every  will  must  be  signed  and 
attested. 

By  the  I5th,  a  legacy  to  an  attesting  witness  is 
void. 

By  the  18th,  a  will  is  revoked  by  marriage. 

By  the  20th,  a  will  can  be  revoked  only  by 
certain  acts. 

By  the  2l8t,  unattested  alterations  can  have  no 
effect. 

By  the  22nd,  no  will  revoked  can  be  revived 
except  by  certain  acts. 

Then  the  34th  section  enacts,  that  the  act  shal^ 
**not  extend  to  any  will  made  before  the  1st  of 
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^841.       January,   1838,"  not  that  it  shall  not  come  into 
Hilary  Tbrm.  Operation  before  that  date. 

J —  '         Suppose  the  act  had  contained  only  two  clauses, 

"  Alw^^^  ^°^  enacting  that  the  will  of  a  single  person  should 

Shirlbt.     |jg  revoked  by  marriage,  and  the  other  that  the  act 

should  not  extend  to  any  will  made  before   the 

1st  of  January,  1838 — would  a  will  made  before 

1838  be  revoked  by  marriage? 

The  34th  section  also  enacts,  "  that  every  will 
re-executed  or  republished,  or  revived  by  any 
codicil,  shall  for  the  purposes  of  this  act  be  deemed 
to  have  been  made  at  the  time  at  which  the  same 
shall  be  so  re-executed,  republished,  or  revived." 

Supposing  the  act  did  apply  notwithstanding  the 
34th  section,  see  the  consequences.  A  person  in 
his  minority  makes  a  will,  and  after  the  1st  of 
January,  1838,  makes  a  codicil,  which  would  bring 
down  the  date  of  the  will  to  that  of  the  codicil, 
and  consequently  under  the  7th  section  revoke  the 
will.  Again,  a  person  makes  his  will  before  1838, 
leaving  his  property  to  an  attesting  witness,  and 
after  the  1st  of  Januarv,  1838,  executes  a  codicil, 
which  making  the  will  speak  from  the  date  of  the 
codicil  would,  under  the  15th  section,  make  the 
wjU  void. 

The  act  is  not  clearly  expressed,  but  these  results 
could  never  have  been  intended. 

Sir  Herbert  Jenner, 
The  Court  has  held  that  with  regard  to  alterations 
in  any  will  after  1838,  they  must  be  made  with 
reference  to  the  provisions  of  the  act ;  but  as  to  the 
present  point,  I  am  inclined  to  agree  with  the 
learned  counsel  as  to  the  construction  of  the  act, 
I  think  that  the  present  will  is  not  revoked. 
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It  is  unfortunate  that  questions  of  this  sort  should       1841. 
arise  in  this  shape  where  the  Court  has  no  oppor-  Hilary  tbrm. 
tunity  of  having  the  case  argued.  — 

In  the  Goods  of 
Alfbsd 
Shirlbt. 


Graham  v.  Maclean. 


PeHtian.  _i?^ 

Jan.  20lh. 

Roderick  James  Maclean,  Esq.  late  a  major  in  Administmtion 
the  3rd  Regiment  of  Foot,  died  at  Boulogne  on  the  annexed  (aie 
9th  of  May,  1836.     By  his  will,  dated  February,  ^uaiy  i^- 
1836,  he  appointed   his  brother  James  Maclean,  Kt^g^^"** 
and    Alexander    Bain,    Esquires,  executors    and  "^^'^^'J^^  the 
residuary  legatees  in  trust,  and  guardians  of  his  attorney  resi- 

1  M  1  1  1  11  1  .1  dent  in  this 

only  child,  a  daughter,  whom  he  named  residuary  country  of  the 
legatee  on   her  attaining  the  age  of  twenty-five  fuicted  by  a 
years,  or  marrying  previously  with  the  consent  of  i^^t^'^idcnt 
her  guardians.     By  a  codicil  of  the  same  date  as  ^^^^^  ^, 
the  will,  he  directed  some  property  in  the  French  the  attorney  of 
funds  to  be  transferred  into  English  securities,  in 
the  name  of  his  daughter.      The  testator  at  the 
time  of  his  death  was  alleged  to  be  indebted  to  the 
firm  of  Mackintosh  &  Co.,  of  Calcutta,  in  the  sum 
of  50002.  and  upwards.     Mackintosh  &  Co.  having 
become  bankrupt,  J.  W.  Alexander,  Esq.  of  Calcutta, 
was  appointed  assignee  of  their  estate,  and  he  exe- 
cuted powers  of  attorney  in  order  to  enable  Thomas 
Graham,  Esq.,  of  Mitre  Court,  Temple,  to  recover 
the  debts  due  to  Mackintosh  &  Co.     The  assets  of 
the  testator,  including  Dutch  bonds  transferred  into 
the  name  of  his  daughter,  amounted  to  about  3.200/. 

X  X  2 
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1841.       In  1840,  no  steps  having  been  taken  to  prove  the 

Jan.  20th.     wiU  a  decree  was  extracted  at  the  instance  of  Mr. 

GrI^k      Graham,  calling  upon  the  executors  to  prove  the 

MfcL^w  ^*'^*  ^°^  ^°  ^^^^  ^^  *^^*^  renouncing,  calh'ng  upon 
the  daughter  to  accept  or  refuse  administration  with 
the  will  annexed,  or  shew  cause  why  the  same 
should  not  be  granted  to  him  (Graham). 

The  executors  renounced  ;  the  daughter,  who  was 
a  minor  of  the  age  of  sixteen  years,  having  elected 
as  her  guardian,  Mrs.  Smith,  a  lady  residing  at 
Bruges,  under  whose  care  she  had  been  placed  by 
the  testator  in  his  lifetime,  administration  with  the 
will  annexed  was  prayed  by  an  attorney  of  Mrs. 
Smith,  for  the  use  and  benefit  of  the  daughter,  and 
until  she  should  attain  the  age  of  twenty-one  years* 
The  attorney  of  the  creditor  objected  to  this  grant, 
and  prayed  to  be  heard  on  his  petition  against  it. 

Haggard^  in  support  of  the  petition  on  behalf  of 
the  creditor.  The  administration  in  this  case  is  in 
the  discretion  of  the  Court.  The  Court  is  not 
bound  by  the  statute,  nor  is  the  Court  bound  to  ac- 
cept the  guardian  elected  by  the  minor — here  the 
daughter  has  chosen  as  her  guardian  the  lady  with 
whom  she  is  residing  abroad,  and  who  has  appoint- 
ed a  gentleman  also  resident  abroad,  her  attorney, 
for  the  purpose  of  taking  this  administration ;  it  is 
true,  that  the  daughter  was  placed  by  the  testator 
under  the  care  of  this  lady,,  but  the  lady  was  then 
unmarried,  and  if  the  Court  accepts  this  election, 
the  husband  of  this  lady  will,  in  effect,  be  the 
guardian,  a  person  probably  wholly  unknown  to  the 
deceased.  It  would  further  not  be  advantageous  to 
the  estate  to  grant  the  administration  as  prayed,  for 
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Macleam. 
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part  of  the  property  claimed  by  the  creditor  as  be-  1841> 
longing  to  the  deceased  (the  Dutch  bonds),  are  said  J«n-  20tb. 
by  this  person  to  be  the  daughter's  property.  oaAHAM 

^ 

AddamSj  contra. 

In  the  first  place,  the  party  before  the  Court  has 
no  right  to  oppose  the  issuing  of  this  administration, 
the  power  of  attorney  is  in  as  general  terms  as  can 
possibly  be,  there  is  no  authority  to  apply  for  ad- 
ministration to  this  deceased  or  any  other ;  had  no 
appearance  been  given  to  the  decree,  it  is  doubtful 
whether  this  power  of  attorney  would  have  enabled 
the  party  to  take  the  administration,  but  it  is  clearly 
insufficient  to  authorise  the  party  to  oppose  the 
grant  of  administration  to  the  daughter. 

But  granting  that  the  authority  is  sufficient — 
still  the  Court  by  its  universal  practice  never  grants 
administration  to  a  creditor  while  a  party  having  a 
prior  title  is  ready  to  take  the  grant.  It  is  said, 
that  this  administration  is  in  the  discretion  of  the 
Court,  certainly  the  Court  is  not  bound  by  the 
statute,  but  the  discretion  is  not  an  arbitrary  dis- 
cretion, but  is  subject  to  established  rules  and 
practice.  Again,  it  is  said  that  the  Court  is  not 
bound  by  the  election  of  the  guardian ;  true,  if  any 
objection  exists  to  the  person  elected,  but  here  no- 
thing is  alleged  against  this  lady. 

Sir  Herbert  Jenner. 
The  question  in  this  case  respects  the  grant  of 
administration  to  the  estate  and  effects  of  Roderick 
James  Maclean,  who  died  on  the  9th  of  May,  1836. 
He  made  a  will  and  appointed  executors  and  bis 
daughter  residuary  legatee.    Upon  the  death  of  the 
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1841.  testator  no  steps  were  taken  to  prove  the  will,  and 
Jan.wth.  in  1840,  a  decree  was  taken  out,  calling  upon  the 
GrIhIh  executors  to  take  probate,  and  in  case  of  their 
mIcH^n.  renunciation,  calling  upon  the  daughter  to  accept 
or  refuse  administration  with  the  will  annexed,  or 
to  shew  cause  why  the  same  should  not  be  granted 
to  the  creditor.  Upon  that  decree  being  returned 
the  executors  renounced,  but  the  daughter  appeared 
by  her  guardian  elected  by  her  and  prayed  the  ad- 
ministration. That  is  objected  to  by  Mr.  Graham, 
as  the  attorney  of  a  creditor  of  the  deceased.  Now 
assuming  that  Mr.  Graham  represents  the  creditor, 
he  objects  first  to  the  guardian  elected  by  the 
minor,  that  she  is  not  in  the  same  circunistances 
as  when  the  testator  confided  his  daughter  to  her 
care,  that  he  probably  would  not  have  so  confided 
her,  had  he  expected  that  she  would  marry;  but 
there  is  no  proof  of  this,  nor  that  this  lady  is  an  im- 
proper person  to  take  the  administration,  except 
that  she  is  abroad,  and  that  is  an  objection,  but  that 
objection  is  removed  by  an  ofier  on  her  part  to  ap- 
point an  attorney  resident  in  this  country  to  take 
the  grant. 

Another  objection  is,  that  part  of  the  property  of 
the  deceased,  consisting  of  Dutch  bonds,  was  trans- 
ferred into  the  name  of  the  daughter,  and  is  stated 
by  the  guardian  to  be  the  daughter's  property,  and 
a  question  may  arise,  whether  these  bonds  were 
legally  transferred  as  against  the  creditor,  the  de- 
ceased's estate  being  insolvent.  That  is  a  ques- 
tion which  this  Court  cannot  determine,  and  the 
grant  of  administration  to  the  guardian  will  not 
prejudice  that  question,  as  the  creditor  can  sue  the 
administratrix.    Although  the  grant  of  an  adminis- 
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it  is  undoubtedly  the  practice  of  the  Court  not  to  Jan. 2(Hh. 
grant  administration  to  a  creditor  while  there  is  a  Gbaham 
party  really  to  administer  who  has  a  prior  title.  Maclean. 

Besides,  there  is  a  dispute  as  to  the  debt  or  its 
amount,  and  as  to  the  interest,  whether  it  should  be 
English  or  Indian ;  and  with  respect  to  the  power 
of  attorney,  I  doubt  very  much  whether  it  is  suffi- 
cient to  authorise  the  taking  of  the  administration  ; 
although  it  was  executed  since  the  testator's  death, 
rhere  is  no  reference  to  his  estate  nor  the  taking  of 
this  or  any  other  administration. 

There  is  no  ground,  therefore,  why  the  Court 
should  depart  from  its  usual  course. 

Petition  rejected. 
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Fielding  against  Standen  and  Cook  and  Others.         1841. 

April  22Qd. 

In  this  case  a  decree  or. citation  had  issued  from  uponaTaffi- 
this  Court,  (by  virtue  of  letters  of  request  from  the  Jj^VcbuIch 
commissary  of  the  archdeaconry  of  Canterbury)  ;^^°  ^^  «^ 
calliner  upon  the  churchwardens  and  parishioners  that  the  ma- 

o      r  •  r-wr  jonty  in  vestiy 

of  the  parish  of  Headcorn  in  the  county  of  Kent,  to  refused  to  make 
show  cause  why  a  monition  should  not  issue  against  coun  directed 
the  former,  requiring  them  to  take  the  necessary  ^"^^Mtthe 
steps  towards  putting  the  church  in  repair,  and  for  ^J'^Jj*"**^"' 
providine:  necessaries  for  the  decent  celebration  of  nshionere  to 

r  o  1  I  •  11        meet  m  vestry 

Divine  Service,  and  amongst  other  things  to  call  a  on  a  particular 

^  day,  and  make 

a  rate  for  the  necesnry  repair  of  the  chnrcb. 


664 


CA6BS   DETERMINED  IIT   THE 


1841. 


FiBT.DIKO 

against 

Standsm 

and 

Cook 

and  Ocben. 


vestry  for  a  certaia  day,  to  be  specified  in  the  rao- 
Aprii22nd.  nition,  for  the  purpose  of  making  a  rate  for  and  to- 
wards the  necessary  repairs  of  the  church,  and  pro- 
viding necessaries  for  the  decent  celebration  of 
Divine  Service  and  offices  therein,  and  for  and 
towards  the  other  expenses  necessarily  and  legally 
incident  to  the  office  of  churchwarden  for  the  year 
ensuing,  and  against  the  parishioners  to  meet  and 
make  such  rate. 

This  decree  was  served  on  the  churchwardens 
and  on  some  of  the  parishioners  personally,  and 
also  affixing  the  same  on  the  outer  door  of  the 
parish  church.  An  appearance  was  now  given  by 
the  churchwardens,  Messrs.  Standen  and  Cook, 
who  stated  that  they  were  ready  and  willing  to 
submit  to  the  law  and  justice  of  the  Court  and  to 
obey  its  lawful  commands. 


Haggard  now  moved  the  Court  to  direct  a  mo- 
nition to  issue  according  to  the  tenor  of  the  decree, 
on  an  affidavit  of  the  Rev.  Charles  Fielding,  the 
vicar  of  the  parish,  to  the  following  effect : — **  That 
the  parish  church  is  now,  and  has  been  for  some 
time  past,  in  a  dilapidated  state,  and  in  urgent 
want  of  repair,  and  by  reason  of  its  unfitness  for  the 
performance  of  Divine  Service,  no  service  has^bMn 
for  some  time  pasfed^erform ed  therein ;  th^t  on 
the  23rd  of  June  1837,  the  church  being  then  io 
need  of  repairs,  no  rate  having  been  made  for  the 
repair  thereof  since  October,  1835,  and  a  balance 
being  then  due  to  the  churchwardens,  at  a  vestry 
duly  held,  a  rate  of  fourpence  in  the  pound  was  pro- 
posed by  the  churchwardens,  but  that  the  majority 
of  the  parishioners  then  and  there  assembled  refused 
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to  make  a  rate  for  such  purpose ;  that  on  the  29th 
of  August  following,  a  rate  of  threepence  in  the  April  22nd. 
pound  was  in  like  manner  refused,  and  on  the  2l8t 
of  November,  1838,  a  rate  of  fourpence  in  the 
pound;  that  on  the  26th  of  December,  1838,  a 
survey  of  the  church  and  an  estimate  of  the  expense 
of  repairing  the  same  were  made  by  desire  of  the 
churchwardens,  which  amounted  to  one  hundred 
and  four  pounds,  and  on  the  18th  of  July,  1839,  at 
a  vestry  duly  held,  the  survey  and  estimate  were 
laid  before  the  parishioners  then  and  there  assem- 
bled, and  a  rate  of  fourpence  in  the  pound  asked  for 
by  the  churchwardens  for  such  repairs  and  other 
legal  purposes,  but  was  refused  by  the  majority, 
although  warned  by  the  churchwardens  that  pro- 
ceedings would  be  instituted  against  them  to  com- 
pel them  to  make  a  rate ;  that  on  the  19th  of  Sep- 
tember, 1840,  a  rate  of  sixpence  in  the  pound  was 
in  like  manner  refused,  and  that  on  the  29th  of 
that  month,  at  the  visitation  of  his  Grace  the  Arch- 
bishop of  Canterbury,  holden  at  Ashford  in  the 
county  of  Kent,  the  churchwardens  of  Headcome 
made  a  presentment  that  the  fabric  of  the  parish 
church  was  in  a  dilapidated  state,  and  that  they 
had  no  funds  in  hand  to  repair  the  same,  and  the 
pckrisjiioners  had  repeatedly^  refused  to  make  a  rate 
to  effect  the  necessary  repairs,  whereupon  Dr. 
NichoU,  the  vicar-general  of  the  archbishop,  per- 
sonally monished  them  to  take  the  necessary  steps 
towards  repairing  the  said  church ;  that  in  obedi- 
ence thereto  the  churchwardens  did  summon  a 
vestry  of  the  parishioners  for  that  purpose,  which 
was  holden  on  the  19th  of  October,  when  a  rate  of 
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ninepence  in   the  pound   was   demanded  by  the 
April  22nd.    churchwardens,  but  was  refused  by  the  majority  of 
the  vestry,  a  survey  and  estimate  of  the  necessary 
repairs  being  laid  before  them.     That  on  the  21st 
of  November  last,  a  survey  and  estimate  of  the  ex- 
pense of  repairing  the  church  were  made    and 
amounted  to  two  hundred  and  four  pounds ;  and  at 
a  vestry  holden  on  the  25th  of  March  last,  sach 
survey  and  estimate  were  laid  before  the  parishioners 
assembled  by  the  churchwardens,  and  a  rate  of  one 
shilling  in  the  pound  proposed  by  them  for  the  re- 
pairs of  the  church  and  other  necessary  and  legal 
expenses  for  the  year  ensuing,  which  rate  would 
not  have  raised  a  sum  exceeding  such  estimate  by 
more  than  ten  or  fifteen  pounds,  and  that  the  pa- 
rishioners were  informed  that  the  churchwardens, 
though  satisfied  that  a  rate  of  one  shilling  was 
necessary,  were  ready  to  accept  any  smaller  rate 
which  the  vestry  might  be  willing  to  grant,  pro- 
vided the  same  were  not  merely  colourable  and 
evasive ;   that,  notwithstanding,  the  majority  of  the 
parishioners  refused  to  make  any  rate,  and  that  on 
all  such  occasions  when  they  (the  majority)  refused 
to  make  a  rate,  the  church  was,  and  is  now,  in  ur- 
gent need  of  repair,  and  that  they  did  not  at  any 
time,  when  so  assembled  deny  that  the  church  was 
in  need  of  repair,  nor  allege  any  reason  for  refusing 
to  make  a  rate,  save  that  such  repairs  ought  to  be 
effiected  by   voluntary  subscription,  and  that  they 
were  not  by  law  bound  to  make  a  compulsory  rate ; 
and  that  it  was  probable  that  an  alteration  in  the 
law  of  church  rates  would  be  shortly  made.     He 
cited  the  case  of  Harrington  and  Stone  v.  FrancAUn 
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and  others,  (a)  in  the  Consistory  in  1731,  in  which 
Dr.  Henchman,  the  then  chancellor,  granted  a 
similar  monition. 

Sir  Herbert  Jenner. 
There  is  quite  sufficient  stated  in  the  affidavit 
to  induce  the  Court  to  direct  the  monition  to  issue. 
The  proceeding  is  new,  but  a  very  reasonable  one. 
The  time  and  place  must  be  stated  in  the  mo- 
nition. (Jb) 

(a)  Dr.  Haggard  cited  this  case  from  a  work  published  by  Archdea- 
con Usilb,  eoAHed  Precedents  in  Causes  qf  (^gKe  against  CkHrckwardens 
and  Others,  p.  67.    London,  1841.. 

ijb)  The  day  stated  was  the  7th  of  May.  , 
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April  22ih1. 
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Smith  against  Fell. 


On  the  admission  of  an  Allegation. 


This  was  a  cause  of  proving  the  will  of  the  Rev. 
George  Gordon  Smith,  who  died  on  the  16th  of 
May,  1840,  in  the  Queen's  Bench  Prison.  The 
will  was  dated  on  the  12th  of  May,  1840,  and  was 
propounded  by  James  Fell,  the  sole  executor  and 
universal  legatee  named  in  it,  and  an  allegation 
was  now  offered  on  behalf  of  Charles  Mackintosh 
Smith,  a  brother  of  the  deceased,  in  opposition  to 
the  will,  the  admission  of  this  allegation  was  op- 
posed by  Nicholl  and  Harding,  and  objections  were 
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1841.      takea  to  various  parts  of  the  allegation,  and  amongst 

April  19th.     Others  to  the  25th  Article,  which  pleaded,    *•  That 

^  ^^  '    the  death  of  the  said  deceased  was  communicated 

^!^       to  his  solicitor,  Mr.  Goren,  on  the  day  thereof  in 

"^^        and  by   means  of  the   letter   hereunto   annexed, 

marked  No.  10,  (a)  written,  addressed,  and  sent  on 

that  day  to  him,  the  said  Mr.  Goren,  by  the  said 

James  Fell ;  that  pursuant  to  the  wish  therein  ex* 

pressed  by  the  said  James  Fell,  the  said  Mr.  Groren 

immediately  upou  the  receipt  of  the  said  letter,  to 

wit,  on  the  same  day,  proceeded  to  the  Queen's 

Bench  Prison,  and  then  and  there  had  an  interview 

with  the  said  James  Fell;  that  immediately  upon 

seeing  the  said  Mr.  Goren  on  that  occasion,  the 

said  James   Fell,   who  was  greatly  elated,  said, 

addressing  Mr.  Goren, '  Mr.  Goren,  I  am  extremely 

well  satisfied  with  your  exertions  on  Mr.  Smith  s 

behalf,  and  now  I  wish  you  to  continue  to  act  for 

me/  and  upon  the  said  Mr.  Goren  asking  in  a  tone 

of  surprise,  *  How  V  or,  *  In  what  respect  ?'  added, 

*  That  Mr.  Smith  had  made  a  will,  of  which  he  did 

not  know  the  contents,  only  that  he  was  the  sole 

executor;'  and  [further,  *  that  he]  would  take  [or 

introduce]  him  to  the  gentleman  who  made  it.' 

That  the  said  Mr.  Goren  thereupon  replied^    *  Why^ 

thaty  Mr.  Fell^  will  require  some  consideration^  and 

particulary  as  your  present  statement  does  not  agree 

vnth  your  conduct  in  Mr.  Smith's  lifetime  ;*  that  the 

said  James  Fell^  without  any  more  being  said,  [not 

dissenting,  the  said  James  Fell]  then  took  him  to 

the  room  of,  and  introduced  him  to  a  person  named 

James  Bowditch,  then  also  a  prisoner  in  the  Queen's 

Bench,  a  witness  since  produced  and  examined  on 

(a;  The  letter  was  annexed. 
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his,  Feirs,  part,  and  by  whom  the  said  pretended  ^84L 
will  is  understood  to  have  been  drawn  up  and  pre-  ^^^t^^ 
pared.  That  on  Mr.  Goren  begging  to  see  the  — 
will,  as  he  did  immediately  after  their  formal  in-  Maiiut 
troduction  to  each  other  by  the  said  James  Fell,  "'^ 
the  said  Mr.  Bowditch  exclaimed,  '  Will  I  but  are 
you  friend  or  foe  V  though  after  some  little  demur, 
he  produced  and  handed  to  the  said  Mr.  Goren 
what  purported  to  be  the  draft  of  the  will  for  his 
perusal.  That  the  said  Mr.  Goren  having  read 
the  same,  and  asked  Mr.  Bowditch  from  what  or 
whose  instructions  the  same  had  been  drawn  up, 
he,  the  said  James  Bowditch,  replied,  that  the  said 
James  Fell  had  brought  him  the  copy  of  a  mort- 
gage deed,  and  that  from  such  and  his,  Fell's, 
verbal  instructions,  the  said  draft  had  been  pre- 
pared, and  that  the  said  James  Bowditch,  in  further 
answer  to  questions  of  Mr.  Goren,  admitted  that 
the  said  pretended  will  had  not  been  read  over  to 
or  by  the  said  deceased  previous  to  its  execution  by 
him.  That  the  said  Mr.  Goren  was  then  proceed- 
ing to  ask  the  said  James  Fell  some  questions  as  to 
the  said  pretended  will,  when  the  said  James  Bow- 
ditch all  at  once  drew  up  and  said,  addressing  the 
said  James  Fell, '  Don't  answer  any  more  questions, 
I  see  what  Mr.  Goren's  at,'  or  they,  the  said 
Mr.  Goren  and  Mn  Bowditch,  and  the  said  James 
Fell,  respectively,  then  and  there  respectively,  ex- 
pressed themselves  to  that  precise  effect." 

It  was  contended  that  this  Article  was  inadmissible, 
that  the  communications  and  declarations  to  Mr. 
Goren,  were  made  to  him  in  his  character  as  solicitor 
to  Mr.  Fell,  that  they  were  privileged  communica- 
tions, and  could  not  be  divulged  ;  that  the  privilege 
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1841,       was  the  privilege  of  the  client,  and  not  of  the  solicitor 
April  19th.     himself.      Greenhough    v.    Ga$kM^  (a)    Dae    d. 
^ *    SheUard  v.  Harris,  (b) 

Sum 
oMintt 

Fbll.  Yhe  Qveen's  Advocate  and  Addams  contrdy  denied 

that  Mr.  Groren  ever  acted  or  intended  to  act  as 
Mr.  Fell's  solicitor,  that  what  was  said  by  Fell,  did 
not  amount  to  a  retainer  of  Mr.  Goren  as  solicitor, 
and,  therefore,  that  the  communications  were  not 
privileged. 

Sir  Herbert  Jennbr.  (After  reading  the 
Article.) 
These  communications,  in  the  way  pleaded,  must 
have  been  made  under  the  apprehension  that  Mr. 
Goren  consented  to  act  as  solicitor  to  Mr.  Fell,  and 
are,  therefore,  privileged  communications.  When 
Mr.  Fell  said  to  Mr.  Goren,  **  I  wish  you  to  act  for 
me,"  he  must  have  meant  that  he  should  act  as  his 
solicitor,  and  Mr.  Goren  then,  '^  not  dissenting," 
is  introduced  to  Mr.  Bowditch,  when  the  com- 
munications and  declarations  are  pleaded  to  have 
taken  place,  and  surely  such  communications  would 
not  have  taken  place  but  under  the  idea  that  Mr. 
Groren  had  accepted  the  offer  made  to  him  to  act 
as  Mr.  Fell's  solicitor ;  it  appears  to^  me  that  these 
are  of  the  nature  of  privileged  communications.  I 
am  of  opinion  that  Uiis  Article  of  the  allegation  is 
inadmissible,  and  I  reject  it. 


The  allegation   having  been  referred  back  for 
reformation  as  to  other  objections  which  were  taken, 

(a)  1  Mylne  &  Keen,  98.  (5)  6  Gar.  8e  P.  693. 


I 
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the  above  Article  was  also  altered  by  striking  out  the      1^41. 
words  between  the  brackets  in  the  24th,  25th,  30th,     Apni  i9tb. 

and  3  Ist  lines,  and  inserting  the  words  in  italics,  and      ^^! 

the  allegation  came  on  again*  for  admission  as  re-       ^J™ 
formed  on  the  19th  of  June,  but  the  Court  having       ^" 
rejected  the  Article  at  the  former  hearing,  would  not 
again  enter  into  the  question  of  its  admissibility. 

From  the  rejection  of  the  Article,  an  appeal  was 
prosecuted  to  the  Privy  Council,  and  the  Judicial 
Committee  affirmed  the  decision  of  the  Prerogative 
Court ;  they  stated  that  they  would  not  have  pre- 
cluded the  party  from  amending  the  Article,  but 
they  held  that  the  Article,  even  as  amended,  was 
inadmissible. 


GoDRiCH  against  Jonrs.  1841. 


April  26th. 


Mr.  Lane,  the  solicitor  who  prepared  the  will  in  ^  ^it^i^/the 
question,  having  been  re-examined,  (a)  the  cause  JjJj^'JJ^ 
now  came  on  for  hearing.     This  witness  having  proiwiiiidfld) 
stated  in  his  first  examination  that  he  had  made  depon^on  re- 
certain  entries  in  his  boo^s  with  reference  to  the  tainen^^ 
drawing  of  the  will,  he  was  required  by  an  in-  JifelJS^^'toSe 
terrogatory,  to  produce  to  the  examiner  and  to  let  ^[^°f/^**** 
the  examiner  copy  the  extracts,  to  leave  fac-simile  laying,  at  re- 

,  ,  qoired  by  an 

copies  thereof,  and  to  be  asked  if  the  copies  were  interrogatory, 
correct,  and  if  the  originals  were  in  the  same  state  S^en^^ 
as  when  first  written.     This  interrogatory  had  been  Jhe^'xlmbl 
answered  by  the  witness,  and  the  examiner  had  JJjt^J},*^  ****" 
collated  the  copies  with  the  originals.  originals. 

*^  ^  Motioo  to  com- 

pel  the  witness 

(a)  F«fc  «U..  p.  630.  t^Z.^ 

Ml?e0,  rejected. 
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1841. The  Queen's  Advocate  and  Haggard  now  moved 

April  36th.  the  Court  to  direct  Mr.  Lane  to  produce  the  books 
Go^cH  themselves.  The  witness  admits  that  he  was  sent 
Jon'm?  for  by  Mr.  Godrich  to  draw  the  deceased's  will, 
that  he  had  no  previous  acquaintance  with  the  de- 
ceased, and  he  states  that  he  made  minute  entries 
in  his  books  of  certain  interviews  he  had  with  Mr. 
Godrich  and  the  deceased,  recenti  facto^  and,  in 
his  evidence,  he  speaks,  not  from  recollection  only, 
but  from  what  he  put  in  writing  at  the  time.  The 
witness  having  been  re-examined  after  he  had  seen 
the  evidence  of  the  other  witnesses  in  the  cause, 
the  fullest  means  should  be  afforded  of  testing  his 
credibility.  '  The  entries  being  made  at  the  time, 
may  be  considered  as  the  instructions  for  the  will, 
there  being  no  other  instructions. 

The  witness  being  produced  by  Mr.  Godrich,  his 
client,  the  production  of  the  books  cannot  be  re- 
sisted on  the  ground  of  privilege ;  all  privilege  has 
been  waived. 

Addams  and  Robinson^  contri. 

Sir  Hebert  Jenner. 
This  is  quite  a  novel  application.  I  never  re- 
member to  have  heard  it  contended,  that  because 
a  witness  in  his  deposition  has  referred  to  certain 
entries  in  his  books  in  relation  to  the  transaction  of 
which  he  speaks,  and  to  which  he  may  refer  to 
refresh  his  memory,  that  he  is  bound  to  produce 
the  books  themselves.  No  authority  has  been 
adduced  to  shew  that  under  such  circumstances  a 
solicitor  may  be  required  to  produce  his  books,  that 
an  adverse  party  may  see  what  they  contain,  no* 
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only  with  reference  to  the  transaction  in  question,       ^^*^' 
but  to  any  other  matters.     It  would  have  been  a    ^pn^  ^^ih. 
different  case  if  the  extracts  had  been  pleaded  by      Godrich 
the  party  propounding  the  will.     No  precedent  or      *jo.^ 
principle,  nor  anything  in  the  nature  of  authority 
has  been  given  in  support  of  the  application.    Can 
every  witness,  solicitor,  or  not,  where  fraud  is  sug- 
gested, be  compelled  to  produce  all  his  books  in 
order  that  they  may  be  inspected  ? 

I  am  of  opinion  that  Mr.  Lane  has  answered  the 
interrogatory  sufficiently  and  properly,  and  that  I 
cannot  compel  him  to  produce  his  books,  or  give 
any  further  extracts. 


The  cause  was  afterwards  argued  upon  the  evi- 
dence  at   great  length,   and   the  Court  being  of 
opinion  that  the  will  was  sufficiently  proved,  pro-      w  .  /»  ^ 
nounced  for  its  force  and  validity.       ^4»7<^^^A^^       ^^TA^^z-flf^ 

ARCHES  COURT  OF  CANTERBURY. 


Ellis  wnd  Gough  against  Griffin. 


This  was  a  cause  of  subtraction  of  church  rate,       1841. 
brought  by  the  churchwardens  of  Portsea  against     April  30th. 
Wm.  Griffin,  a  parishioner.     The  amount  sued  for  Achnrehrate 
was  seven  shillings  and  sixpence.  to  r^  400/., 

©  *  ^  a  part  of  which. 

The  cause  commenced  in  July,  1835,  in  virtue  tmounting  to 

"^  2502.,  waB  in- 

tandcxl  to  pay 
debts  iDcvrred  in  the  prerious  year  by  reason  of  the  parishioners  haying  refused  a  rate^  pr^ 
nounced  against  with  costs. 

VOL.    II.  Y    Y 
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^^^^'       of  letters  of  request  from  the  Chancellor  of  the 

April  80th,     diocese  of  Winchester.     The  libel  pleaded  in  the 

Ellis        usual  Way,  the  making  of  the  rate  (of  threepence  in 

Gouou       the  pound)  on  the  29th  of  October,  1834  ;  that  the 

GRunv,      P^i*ty  had  been  summoned  for  payment,  and  that 

he  objected  to  the  validity  of  the  rate,  &c. 

An  allegation  was  admitted  on  the  part  of  the 
defendant,  pleading,  that  the  sum  to  be  raised  by 
the  rate  in  question,  400Z.,  was  not  needed  for  the 
repairs  of  the  church  for  the  current  year ;  that  the 
sum  necessary  for  the  current  year  was  about  148/L, 
and  that  the  remainder  was  intended  to  pay  debts 
which  had  been  previously  incurred,  of  about  252/. 
In  reply  to  this,  on  the  part  of  the  church- 
wardens, an  allegation  was  offered,  pleading,  that 
they  entered  upon  their  office  in  April,  1833,  that 
they  summoned  a  vestry  on  the  17th  of  October 
in  that  year,  at  which  a  rate  was  proposed  to  sustain 
the  fabric  of  the  church  and  for  the  performance  of 
Divine  worship ;  that  an  amendment  was  moved  and 
carried,  "  that  it  is  the  opinion  of  this  vestry,  the 
rate  proposed  is  unjust  and  oppressive  on  the  in- 
habitants at  large,  and  that,  therefore,  that  this 
meeting  do  adjourn  to  take  the  subject  under  its  con- 
sideration on  the  first  Wednesday  in  October,  1834 ;" 
that  the  churchwardens,  being  thus  left  without 
funds,  incurred  debts  during  that  year  to  the  amount 
of  250Z.  That  on  the  29th  of  October,  1834,  the 
same  churchwardens,  who  had  been  re-elected  for 
another  year,  called  another  vestry,  when  they 
stated  that  they  had  been  obliged  to  incur  debts 
and  liabilities  owing  to  the  refusal  of  the  rate 
in  1833,  which  they  proposed  to  pay  out  of  the 
rate,  and  although  an  amendment  was  moved  to 
adjourn  the   consideration   of  a   rate   for  another 
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twelvemonth,  a  rate  of  threepence  in  the  pound  was       1841, 
carried  by  poll.  April  3oth. 

This  allegation  was  opposed  ;  it  was  contended       '■elub 
that  the  allegation  was  not  an  answer  to  the  plea      q^"^^ 
set  up  by  the  defendant ;  that,  in  point  of  law,  it     q^I^L 
amounted  to  an  admission  of  the  invalidity  of  the 
rate ;  that  the  rate  was  made  principally  for  the 
purpose  of    reimbursing  the    churchwardens  ex- 
penses and  debts  incurred  by  them  in  a  previous 
year.  The  Court,  however,  admitted  the  allegation, 
observing  that  there  was  not  in  the  case  such  a 
state  of  admitted  facts  as  would  enable  the  Court  to 
dispose  of  the  case  in  its  then  shape ;  that  in  order 
satisfactorily  to  decide  the  questions  raised,  it  would 
be  necessary  to  see  what  the  proofs  in  the  case 
would  be. 

The  Court  having  admitted  this  allegation,  a 
prohibition  was  applied  for  to  the  Court  of  Queen's 
Bench.  A  rule  nisi  having  been  obtained,  the 
cause  was  suspended  in  this  Court ;  the  party  was 
afterwards  directed  to  declare  in  prohibition,  which 
declaration  being  demurred  to,  the  case  was  argued  ^ 
at  the  Sittings  after  Trinity  Term,  1839,  (a)  when 
the  Court  sustained  the  demurrer  on  the  ground 
that  if  the  judgment  of  the  Court  of  Arches  was 
erroneous,  it  was  not  a  matter  for  prohibition  but  of 
appeal,  the  suit  itself  being  of  ecclesiastical  cog- 
nizance. The  cause  then  proceeded  in  this  Court, 
and  evidence  having  been  taken  upon  the  pleas, 
now  came  on  for  hearing. 

AddamSf  in  support  of  the  rate.     The  factum  of 
the  rate  is  not  denied,  and  the  objection  now  is, 

(a)  11  Add.  &  £11.  743. 
Y  Y   2 
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18*1.       that  the  rate  is  retrospective.     The  doctrine  as  to 
April  30th.    retrospectivc  rates  has  been  much  misonderstood. 
iiltt       Lanchester  v,  Thompson^  (a)  and  the  other  cases  si- 
Govou       roilar  to  it,  have  no  application  ;  those  were  attempts 
gTAm      ^  compel  the  making  of  rates  to  reimburse ;  here 
the  churchwardens  asked  for  a  rate  in  1833,  and 
the  question  is  adjourned  by  the  vestry  until  the 
next  year,  and  in  the  meantime  the  churchwardens 
incur  certain  necessary  expenses,  and  in  the  next 
year,  after  laying  before  the  vestry  a  statement  of 
the  debts  and  responsibilities  they  had  incurred, 
obtained  the  present  rate  of  threepence  in  the  pound 
by  a  majority  of  the  parishioners.     This  is  not  such 
a  retrospective  rate   as   renders  it  incumbent  on 
this  Court  to  refuse  to  enforce  it.     In  Farlar  v. 
Chesterton,  (b)  the  illegality  of  the  rate  was  founded 
upon  its  having  been   made  for  the  purpose  of  li- 
quidating large  outstanding  demands,  incurred  in 
several  previous  years ;  here  the  rate  was  made  not 
to  pay  off  debts  incurred  in  former  years.     From 
the  judgment  of  the  Court  of  Queen's  Bench  in  this 
^  case,  which  allowed  the  demurrer,  it  is  clear  that 
that  Court  did  not  consider  the  rate  retrospective, 
or  it  would  have  granted  a  prohibiton  ;  the  inference 
is,  that  the  Court  considered  the  retrospective  pur- 
pose of  this  rate  justified  under  the  circumstances. 

Parishioners  assemble  in  vestry  to  do  what  is 
obligatory  upon  them  by  the  common  law,  and  not  to 
shift  off  obligations  and  evade  the  law.  Parishioners 
are  not  to  take  advantage  of  their  own  wrong. 

Nicholl  and  Harding^  contra. 

(a)  5  Madd.  4. 

(6)  Ckuierttm  ▼.  Farlat^  voL  1,  pp.  345.  367.  371 ;  and  Arlor  t. 
ChuUrim^  2  Moore,  P.  C.  Gatot,  330. 


Obiftin. 
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Judgment.  1841. 

Sir  Herbert  Jenner.  Apni  aoth. 

In  this  case,  the  question  is  now  confined  to  this       £^ 
point,  whether  the  circumstances  are  such   as  to       ^•^ 
distinguish  it  from  Farlar  v.  Chesterton,  for  if  the      ;;««*«« 
cases  are  not  to  be  distinguished,  this  Court  is 
bound  by  the  decision  in  that  case,  to  pronounce 
against  the  validity  of  the  rate. 

In  the  case  of  Farlar  v.  Chesterton j  the  vestry  of 
the  parish  of  Kensington,  with  a  full  knowledge  of 
the  factS;  granted  a  church  rate  to  liquidate  debts 
incurred  in  former  years.  In  this  case  a  vestry 
was  called  by  the  churchwardens  in  the  parish  of 
Portsea,  in  October,  1833,  to  make  a  rate  for  the 
necessary  repairs  of  the  church,  and  expenses  in- 
cidental to  the  office  of  churchwarden,  when  an 
amendment  was  moved  and  carried,  that  the  ijues- 
tion  be  adjourned  till  the  first  Wednesday  in  Oc- 
tober, 1834.  The  churchwardens,  on  this  refusal, 
for  in  law  it  was  a  refusal,  proceeded  by  their  own 
authority,  and  that  of  the  minority  in  vestry,  to 
make  a  rate,  but  were  advised  that  they  could  not 
sue  for  it,  and  it  was,  consequently,  abandoned. 
No  proceedings  were  adopted  to  call  another  vestry 
till  the  29th  of  October,  1834,  the  same  persons 
being  still  the  churchwardens.  I  see  no  distinction 
between  the  cases  where  the  same  individuals  are 
in  office  a  second  year,  and  where  they  are  difi^erent 
individuals,  it  is  as  churchwardens  that  they  sue, 
and  as  churchwardens  their  year  of  office  expired 
in  Easter  week  ;  if  re-elected,  they  are  the  same  as 
new  churchwardens,  and  they  are  to  make  their 
declarations  as  new  churchwardens.  These  church* 
wardens,  in  1833,  called  no  vestry  until  October, 
and  it  is  said  that  they  were  guilty  of  laches  in  that 
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1841.  respect,  but  I  cannot  assume  that  there  was  any 
April  doth.  laches  on  their  part  in  the  execution  of  their  duty,  for 
i^  it  is  impossible  to  say  that  they  must  not  have  had 
GouGu  *^™^  *^  consider  what  repairs  or  expenses  were  ne- 
against  ccssary,  and  to  be  prepared  with  estimates  to  lay  be- 
fore the  vestry.  It  appears  that  in  1833,  up  to  the 
period  of  the  termination  of  the  ecclesiastical  year, 
if  I  may  so  term  it,  in  1834,  the  churchwardens 
had  incurred  debts,  and  at  the  vestry  in  October, 
1834,  a  rate  was  made  for  400Z.,  including  250/. 
for  expenses  incurred  in  the  previous  year,  (of 
which  a  statement  was  laid  before  the  vestry),  in 
consequence  of  the  refusal  of  the  vestry  to  make  a 
rate.  Now  I  cannot  say  that  there  is  such  a  dis- 
tinction between  this  case  and  that  of  Farlar  v. 
Chesterton  as  to  authorize  me  to  hold  this  to  be  a 
rate  which  can  be  supported  without  a  well-grounded 
apprehension  that  if  I  were  to  pronounce  in  favor 
of  its  validity,  my  judgment  would  be  reversed  by 
the  judicial  committee.  With  every  desire  to  give 
proper  support  to  the  churchwardens,  who  were 
placed  in  a  situation  of  great  hardship  and  difficulty 
by  the  refusal  of  the  rate  1 833,  I  feel  that  the  ease 
of  Farlar  v,  Chesterton  is  a  decision  which  must 
govern  this  Court,  unless  there  are  circumstances 
of  distinction,  which,  it  appears  to  me,  do  not 
exist  in  this  case.  I  must,  therefore,  pronounce 
against  the  rate,  and  dismiss  the  party. 

The  Court  has  been  prayed  to  condemn  the 
churchwardens  in  the  costs.  Now  where  church- 
wardens sue  upon  a  valid  rate,  it  is  a  rule,  that 
they  should  have  their  costs,  and  I  fear  that  where 
they  fail,  as  in  this  case,  the  Court  is  bound  to 
condemn  them  in  costs.  I  feel  the  hardship  of  the 
case,  but  I  think  I  am  bound  by  the  rules  and 
practice  of  the  Court  to  condemn  them  in  costs. 
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Morgan  against  Morgan.  1840. 

Jaoe  12th. 

This  was  a  suit  of  divorce  by  reason  of  the  adultery  a  father  ap- 
of  the  wife.     Mr.  Herbert  Morgan,  the  husband,  a  5a'?itm7o'hb' 
minor  (bom  17th  of  May,  1820),  was  a  cornet  in  ^"ienrinThe 
the   16th  Hussars,  stationed  at  Bans^alore  in  the  East  indies,  for 

^  °  the  purpose  or 

East   Indies.     On   the  second   session   of  Trinity  proceeding 
Term   (1840),   the    Queen's  Advocate  prayed  the  fw  decree  by 
Court  to  appoint  the  father  of  the  husband  his  JiSuiterJ.  xh© 
guardian,  for  the  purpose  of  carrying  on  the  suit  on  JJ°  to^be^Iiter- 
his  behalf;  he  submitted  that  unless  the  Court  were  wardsobtained. 
to  do  so,  great  injury  might  be  sustained  by  the 
husband  as  the  evidence  of  adultery  might  be  lost ; 
the  case    was  similar   in  principle    to   that  of  a 
lunatic,  where  the  Court  allowed  proceedings  to  be 
carried  on  by  the  committee,  (a)     This  case  is  not 
like  that  of  Beauraine  v.  Beaurainej  {b)  as  the  father 
here  is  desirous  of  acting  on  behalf  of  his  son.     The 
father  has  already  been  permitted  to  proceed  for  his 
son  in  the  Court  of  Exchequer. 

Dr.    LUSHINGTON. 

I  am  disposed  to  grant  this  application.  I  shall 
allow  the  proceedings  to  go  on,  and  witnesses  to  be 
examined,  but  before  making  any  decree  I  shall 
expect  to  have  the  sanction  of  the  son. 

(a)  Parnell  v.  Parnell,  2  Cons.  Rep.  169. 
iff)  1  Cons.  Rep.  498. 


680 


CASES   DETERMINED  •  IH   THE 


1841. 


March  3rd. 

MOROAN 

agaimt 
Morgan 


The  case  is  not  like  that  of  Seauraine,  nor  have 
I  been  able  to' find  a  similar  case. 

A  citation  was  then  taken  out  and  the  libel  was 
afterwards  brought  in,  which  was  not  opposed;  it 
pleaded  that  the  marriage  took  place  at  Isleworth, 
on  the  24th  of  April,  1837,  that  the  husband  was 
at  the  time  sixteen  and  under  seventeen  years  of 
age;  that  the  wife  was  twenty-one  and  upwards; 
that  the  husband  was  at  school  at  Ealing,  and  that 
the  wife's  mother  kept  the  post-office  there ;  that 
immediately  on  the  discovery  of  the  marriage,  the 
husband  was  removed  from  school  by  his  father, 
and  in  June,  1837,  was  sent  to  the  Continent, 
where  he  remained  till  October,  1839,  when  he  ob- 
tained a  commission  in  the  15th  Hussars,  and  pro- 
ceeded to  India ;  that  by  reason  of  the  premises 
there  had  been  no  cohabitation  between  the  parties 
as  husband  and  wife,  and  only  stolen  interviews  ; 
that  previous  to  the  autumn  of  1839,  Mrs.  Morgan 
resided  with  her  mother  at  Ealing,  since  which 
time  she  had  carried  on  an  adulterous  intercourse 
with  a  person  named  Alexander  Thorn,  and  that  in 
1840,  she  was  delivered  of  a  child. 

Witnesses  were  examined  in  support  of  the  libel, 
and  the  cause  now  came  on  for  hearing. 

The  husband  executed  a  proxy  in  India  appoint- 
ing his  father  guardian,  &c.  (a) 


(a)  The  proxy  was  as  follows : — 

**  Whereas  a  marriage  was  had  and  celebrated,  to  wit,  on  or  about 
the  24th  day  of  April,  1837>  in  the  parish  church  of,  &c.  between  me 
the  undersij^^ned  Herbert  Morgan  and  Elizabeth  Morgan  then  Law- 
ford,  spinster:  And  whereas  since  the  said  marriage,  the  aaid 
Elizabeth  Morgan  hath  committed  the  crime  of  adultery,  by  reason 
whereof,  I  the  said  Herbert  Morgan  am  desirous  of  procuring  a 
divorce  from  bed«  board,  and  mutual  cohabitation  with  her:  And 


C0NSI8T0RY   COURT  OF  LONDON. 


681 


Haggard,   for  the  wife.     I   shall  contend  that 
there  is  no  evidence  in  the  suit.     The  objection 


whereas  I  the  said  H.  M.  am  now  a  minora  to  wit,  of  the  age  of 
twenty  years  but  under  the  age  of  twenty-one  years,  and  therefore, 
by  law  incapable  of  acting  in  my  own  name,  and  I  am  desirous  of  ap- 
pointing a  curator  or  guardian  for  suits,  but  more  especially  for  the 
purpose  of  instituting  and  carrying  on  such  causes  and  suits  as  may 
be  necessary  and  proper,  in  order  to  procure  me,  the  said  minor,  to  be 
legally  divorced  from  my  said  wife :  And  whereas  certain  proceedings 
have  been  already  had  and  taken  on  my  behalf  by  Henry  Manning- 
ton  Morgan,  my  natural  and  lawful  father  for  the  purpose  of  pro- 
caring  the  said  divorce. 

**  Now  know  all  men  by  these  presents,  that  I  the  said  Herbert 
Morgan,  now  at  Bangalore  in  the  East  Indies,  a  comet  in  H.  M.  i5th 
regiment  of  Hussars,  for  divers  good  causes  and  considerations  me 
thereunto  especially  moving,  have  elected  and  chosen,  and  do  hereby 
elect  and  choose  the  aforesaid  H.  M.  Morgan,  of,  &c.,  my  natural 
and  lawful  father,  to  be  my  curator  and  guardian  for  suits,  but  more 
especially  for  the  purpose  of  citing  my  wife,  the  said  £.  M.  to  answer 
to  me  acting  by  my  said  guardian  in  a  certain  cause  of  divorce  or 
separation  from  bed,  board,  and  mutual  cohabitation,  by  reason  of 
adultery  committed  by  the  said  £.  M.  and  of  carrying  on  the  said 
cause  or  business  for  me  and  on  my  behalf;  and  in  case  of  the  death 
of  my  said  father  or  of  his  refusal  or  declining  to  act,  I  do  hereby 
elect  and  choose  Jonathan  Morgan,  of  the  city  of  Bath,  Esq.,  my 
grandfather,  to  be  my  curator  or  guardian  for  the  purposes  aforesaid : 
And  to  the  end  that  this  my  special  proxy  may  have  its  due  eflfect  in 
law,  I  do  hereby  nominate,  constitute,  and  appoint  F.  S.  and  J.  H.  F. 
notaries  public  and  two  of  the  procurators-general  of  the  Arches 
Court  of  Canterbury,  or  in  their  absence  any  other  proctor,  &c.  for 
nae,  &c.,  to  appear  J)efore  the  Right  Honorable  Stephen  Lushington, 
Doctor  of  Laws,  Vicar-General  of  the  Right  Reverend  Father  in  God, 
Charles  James,  by  Divine  Permission,  Lord  Bishop  of  London,  and 
Official  Principal  of  the  Consistorial  and  Episcopal  Court  of  London, 
his  surrogate,  or  any  other  competent  judge  of  the  said  Court,  or  of 
any  other  court  or  courts  whatsoever ;  and  to  exhibit  this  my  proxy, 
and  pray  and  procure  the  same  and  the  election  and  choice  herein 
contained  to  be  admitted  and  enacted,  and  the  said  H.  M.  Morgan 
or  the  said  J.  Morgan  to  be  assigned  my  curator  or  guardian  to  the 
intent  and  for  the  purposes  aforesaid  :  And  generally  to  do,  perform, 
and  execute  all  such  acts,  matters,  and  things  as  shall  or  may  be  re- 
quisite and  necessary  to  be  done  for  me  and  in  my  name,  in  and 
about  the  premises :  And  I  do  hereby  promise  to  ratify  and  confirm 
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arises  upon  the  proxies  that  have  been  exhibited* 
The  suit  originated  upon  an  affidavit  that  the  bus- 
band  was  a  minor,  upon  which  a  guardian  was  ap- 
pointed for  the  purpose  of  proceeding.  I  am  not 
aware  of  any  case  where  the  Court  has  appointed  a 
guardian  to  a  minor,  not  an  infant ;  the  appoint- 
ment in  this  case  1  underetood  was  made  subject  to 
confirmation  by  the  party,  io  all  such  cases  there 
has  been  an  election.  In  Barhatn  v.  Barham,  (6) 
there  was  an  election,  and  here  the  party  is  com- 
petent to  elect.  In  Beaurame  v.  Beauraine^  (c)  the 
son  elected  his  father  as  guardian.  Here  the  hus- 
band may  be  cohabiting  with  the  wife. 

Dr.  Lushington. 
Can  that  be  so?     The  Court  granted  the  appli- 
cation upon  being  informed  that  the  wife  was  re- 
sident here  and  the  husband  in  India. 

Haggard.  That  was  the  case  then,  but  the  par- 
ties might  be  cohabiting  now ;  the  minor  may  be 
doing  something  in  opposition  to  the  father;  he 
may  have  condoned  the  adultery. 

Then  are  the  instruments  before  the  Court  suffi- 
cient for  the  purpose?  First,  there  is  a  proxy  of 
election,  dated  the  1st  of  September,  1840,  signed 
by  Herbert  Morgan  the  son.  And  there  is  the  ac- 
ceptation by  the  father,  dated  on  the  18th  of  No- 
vember, 1840  ;  at  that  time  all  the  important  wit- 
nesses had  been  examined.     What  does  the  instru- 


all  and  whatsoever  my  said  proctors  or  proctor  shall  lawfully  do  or 
cause  to  be  done  therein."    In  witness,  &c. 

(jb)  1  Cons.  Rep,  5. 

(c)  1  Cons.  Rep.  498. 
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ment  from  the  son  authorize  the  father  to  do  ?  it  is 
entirely  prospective,  for  the  purpose  of  instituting 
proceedings— of  citing  the  wife,  &c.,  and  carrying 
on  the  said  cause.  There  is  nothing  of  recognition 
of  the  present  proceedings — ^nothing  retrospective, 
no  ratification  of  the  proceedings  then  taken  by  the 
father. 

Prattj  on  the  same  side.  This  is  a  special  proxy, 
which  according  to  all  authorities  is  limited  to  the 
precise  purpose  for  which  it  was  granted. 

The  Queen^s  Advocate  and  Addams^  contra. 

Dr.  Lushington. 
I  see  no  reason  to  repent  the  course  I  pursued  in 
the  commencement  of  the  proceedings.  On  the 
facts  stated  in  the  affidavit  of  the  father,  that  the 
son  was  a  minor  and  resident  in  the  East  Indies, 
the  fiather  residing  in  England,  and  that  the  wife 
had  committed  adultery,  I  apprehend  that  it  was 
the  duty  of  the  Court  to  interfere  to  prevent  a 
failure  of  justice  ;  had  the  Court  declined  to  inter* 
fere,  the  whole  of  the  evidence  (assuming  the  charge 
to  be  well  founded)  might  have  been  lost  before  the 
husband  could  have  duly  authorized  the  commence* 
ment  of  proceedings.  My  impression  was,  that 
justice  required  me  to  do  what  I  did,  and  what  I 
meant  to  do  was  to  prevent  the  party  from  being 
prejudiced  by  his  absence,  and  from  being  con- 
.eluded  by  any  acts  done  by  his  father  during  his 
absence,  and  I  expressly  stated  that  before  giving 
my  final  judgment,  I  should  require  a  confirmation 
by  the  son  of  the  proceedings  taken  by  the  father. 
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1841.  These  proceedings  may  be  divided  into  two  parte  ; 

March  3ni.  first,  the  institution  of  the  suit  and  the  proceedings 
Mmoam  carried  on  by  the  father  without  the  knowledge  of 
MoEOAN.  ^^^  ^^°  5  ^"d  secondly,  the  proceedings  had  in  virtue 
of  the  proxy  executed  by  the  son.  With  regard  to 
the  former,  it  is  said,  that  they  acquire  confirma- 
tion and  approval  by  the  son  ;  the  latter,  it  is  ad- 
mitted, do  not  require  any  further  confirmation. 
QK<ry,whether  The  objection,  in  regard  to  the  first,  is  that  it  is  not 
tafficienu  what  was  required  by  the  Court,  that  it  is  not  a  con- 
firmation of  the  proceedings ;  the  proxy  undoubt- 
edly is  not  retrospective,  but  it  is  executed  with  the 
view  of  the  father's  obtaining  a  divorce  for  the  son, 
by  reason  of  his  wife's  adulter}*,  and  in  my  opinion, 
it  indirectly  confirms  everything  previously  done. 
The  proxy  in  strictness  ought  to  have  set  forth  the 
institution  of  the  suit  by  the  father,  stating  what 
the  Court  had  directed,  and  it  should  have  gone  on 
to  confirm  all  that  had  been  done  and  should  be 
done  by  the  father  under  the  direction  of  the  Court. 
But  the  question  is,  whether  the  proxy  is  not  suffi- 
cient evidence  of  the  consent  on  the  part  of  the  son 
to  the  proceedings  which  have  been  taken,  so  as  to 
authorize  the  Court  to  proceed  to  sentence  ?  In 
Fraser  v.  Fraser^  (a)  the  brother  of  the  party  insti- 
tuted the  suit  as  his  agent  under  a  power  of 
attorney,  but  Lord  Stowell  declared  that  he  would 
not  sign  the  sentence  unless  the  proceedings  were 
confirmed  by  the  brother  himself.  The  point  comes 
to  this,  whether  the  proxy  is  sufficient  or  not  to 
justify  the  Court  in  signing  a  sentence  of  separa- 
tion ?  if  not,  still  I  ought  to  proceed  to  hear  the 

(a)  Not  reported. 
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cause,  because  if  I  am  of  opinion  that  the  husband 
is  entitled  to  a  separation,  I  might  delay  signing 
the  sentence  until  a  proxy  should  be  received  from 
the  son  confirming  all  that  had  taken  place.  I 
need  not,  therefore,  decide  as  to  this  objection  now, 
but  may  proceed  with  the  hearing  of  the  cause. 

Haggard  then  contended  that  there  was  not  suf- 
ficient proof  of  the  identity  of  the  wife,  and  objected 
to  the  evidence  of  one  of  the  witnesses  who  bad 
been  re-examined  upon  an  article  upon  which  he 
had  been  previously  repeated. 


18il. 


March  3rd. 


MOROAK 

agnintt 

MOROAM. 


Dr.  Lushington. 
If  the  witness  had  been  examined  to  make  up 
any  further  proof  upon  the  Article,  I  might  have 
had  some  doubt  as  to  receiving  the  evidence,  but 
here  the  witness  is  reproduced  for  the  purpose  only 
of  proving  identity.  At  his  examination  the  wit- 
ness might  not  be  able  to  identify  the  party,  but 
upon  seeing  the  party  afterwards,  he  might  be  able 
to  do  so }  it  is  not  like  a  witness  setting  about  after- 
wards to  refresh  his  memory  in  order  to  make  up 
the  proof,  there  the  Court  would  not  admit  the 
evidence.  I  shall  overrule  the  objection ;  but  I 
wish  to  put  it  to  the  counsel  for  the  husband, 
whether  the  Court  ought  in  this  case  to  pronounce 
a  divorce  in  favour  of  the  husband,  assuming  that 
the  marriage  took  place  in  April,  1837 ;  iKat  the 
husband  was  seventeen  years  of  age,  and  the  wife 
eighteen  or  nineteen  ;  that  there  was  a  cohabitation 
for  only  a  few  days,  when  the  wife  was  abandoned; 
it  not  being  pleaded  that  she  had  any  maintenance, 
and  the  adultery  being  committed  in  the  autumn 
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of  1839,  two  years  after  the  marriage,  aad  no  actioD 
for  damages  being  pleaded. 

The  Queen's  Advocate  and  Addams. 

The  husband  in  this  case  had  no  means ;  he  was 
a  minor  at  the  time,  and  was  sent  abroad  by  his 
father ;  he  is  still  a  minor,  and  is  unable  to  support 
his  wife,  having  nothing  but  a  cometcy  in  the 
Hussars.  But  suppose  there  had  been  a  wilful 
desertion  of  the  wife,  that  is  no  bar  to  a  divorce. 
Reeves  v.  Reeves^  (a)  Sullivan  v.  Sullivan,  (b) 

The  Court  took  time  to  deliberate. 

Judgment. 
Dr.  Lushington. 
In  this  case  some  preliminary  objections  were 
taken  which  it  will  be  convenient  first  to  dispose  of. 
The  first  is,  whether  the  suit  has  been  so  com- 
menced and  conducted  as  to  justify  the  Court  to 
determine  at  all  as  to  its  merits?  The  suit  was 
commenced  by  the  father  of  the  husband,  a  minor, 
in  India,  who  was  permitted  by  the  Court  to  carry 
on  the  suit  on  his  behalf.  I  am  of  opinion  that  I 
was  authorized  to  take  this  step  both  on  precedent 
and  on  principle,  to  prevent  a  failure  of  justice. 
With  regard  to  proceedings  here,  a  father  as  guar- 
dian, and  a  committee  in  cases  of  lunacy,  is  in  a 
case  of  minority  permitted,  although  he  cannot  be 
compelled  to  institute  proceedings.  In  Fraser  v. 
FraseTy  a  brother,  upon  a  mere  power  of  attorney, 
was  allowed  to  institute  a  suit,  the  Court  being 
anjcious  to  prevent  an  injury  being  suffered   by 


(a)  2  PhilL  1S5. 


(b)  2  Add.  299. 
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parties  unable  to  protect  their  own  interests  from       1841. 
absence.     If  there  were  no  means  of  proceeding      May7Ui. 
immediately  in  such  cases  evidence  might  be  lost,'     moi^n 
and  parties  might  be  deprived  of  remedy.    No  real     m^ ro'an. 
injury  can  result  to  the  party  proceeded  against, 
for  the  same  means  of  defence  are  open  to  her,  and 
of  cross-examining  witnesses,  and  of  pleading  and 
producing  witnesses,   and   if   the  answers  of  the 
other  party  were  required,  the  Court  has  the  power, 
and,  if  necessary,  would  exercise  it,  of  suspending 
the  hearing  of  the  cause  until  those  answers  were 
brought  in. 

In  this  case,  as  in  Fraser  v.  Fraser^  the  Court 
required  a  proxy  from  the  husband  in  order  to  be 
satisfied  that  he  sanctioned  the  proceedings.  At 
first  I  had  some  doubt  as  to  the  form  of  the  proxy, 
whether  it  ought  not  merely  to  authorize  the  suit 
to  be  instituted  and  carried  on,  but  also  to  confirm 
all  previous  proceedings,  and  I  was  the  more  im- 
pressed with  this  notion  from  the  case  of  Dennis  v. 
Dennis^  (a)  which  was  a  suit  in  the  Arches  Court 
by  the  husband  against  his  wife  for  nullity  of  mar- 
riage brought  by  his  guardian  (id  litem  during  his 
minority.  The  husband  before  the  hearing  came 
of  age,  and  on  an  objection  being  taken  that  there 
was  no  proxy  from  the  husband,  the  Court  directed 
the  cause  to  stand  over,  in  order  that  he  might  give 
a  proxy,  and  that  being  done,  the  Court  signed  the 
sentence,  pronouncing  the  marriage  null  and  void. 
And  I  find  in  my  note  of  the  case  this  observation, 
as  falling  from  the  Court,  *'  If  the  suit  had  been 
by  a  testamentary  guardian,  qucsre  if  any  proxy  at 

(a)  Denmu  t.  BwiMf  Arches,  1815,  not  reported. 
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1841.       all  necessary."     In  that  case  the  whole  of  the  pro- 
May  7ih.      ceedings  had  been  brought  to  a  conclusion  before 
Morgan      any   prozy  was  required   or    produced.      In   the 
^Ri^.     present  case  the  suit   was  commenced  and  then 
came  the  proxy,  when  witnesses  were  examined, 
and  the  case  goes  on.     Now,  he  who  authorizes  a 
suit  to  be  carried  on  to  a  conclusion,  must  have 
intended   to  authorize  the  proceedings  then  had. 
In  Fraser  v.  Fraser^  the  proxy  ultimately  executed 
was  not  confirmatory  of  all  that  had  taken  place, 
but  simply  to  carry  on   proceedings.      I   am  of 
opinion  then,  that  there  is  no  legal  impediment  to 
considering   the   merits  of  the   case.      The   next 
objection  is,  that  there  is  no  proof  of  the  identity 
of  the  wife.     In  all  these  cases  the  identity  must 
be  proved ;   with  respect,  first,  to  the  marriage ; 
secondly,  to  the  sexual  intercourse ;  and  thirdly, 
as  to  the  party  in  the  suit.     In  this  case  the  proof 
is  perfectly  satisfactory,  it  is  so  free  from  doubt 
that  it  would  be  useless  to  state  the  evidence  in 
detail. 

To  come  then  to  the  merits :  I  will  first  observe 
that  the  adultery  is  admitted — indeed  it  is  incon- 
testably  proved.  Then  is  the  conduct  of  the  husband 
such  as  to  bar  him  of  his  remed}'  ?  The  marriage 
took  place  on  the  24th  of  April,  1837,  Mr.  Herbert 
Morgan  being  at  the  time  not  quite  seventeen,  and 
Elizabeth  Lawford  of  the  age  of  eighteen  or  nineteen, 
there  was  therefore  no  great  disparity  in  their  ages, 
although  there  was  as  to  their  relative  stations  in 
life.  Mr.  Morgan,  who  was  at  school,  had  con- 
siderable expectations  from  his  father  and  grand- 
father. Elizabeth  Lawford  lived  with  her  mother, 
who  kept  the  post-office  at  Ealing.    There  is  no 
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evidence  that  the  mother  in  any  way  endeavoured       1841. 
by  advice  or  assistance,  to  procure  the  marriage,      May  7th. 
nor  is  there  any  evidence  of  any  misconduct  on  the      moroah 
part  of  the  wife  previous  to  the  marriage,  or  of  any      moman, 
deviation  from  the  paths  of  virtue,  till  the  autumn 
of  the  year  1839,  two  years  and  a  half  after  the 
solemnization  of  the  marriage.     The  marriage  was 
cland^tine,  and  therefore  in  fraud  of  the  father's 
rights ;  but  nevertheless  in  point  of  law  it  was  a 
legal  marriage ;  it  was  obligatory  on  both  parties 
to  fulfil  their  vows ;  he  was  bound  by  his  solemn 
declarations,  **  to  love  her,  comfort  her,  honour  and 
keep  her  in  sickness  and  in  health,  and  to  keep  only 
to  her  as  long  as  they  both  should  live."     That  was 
the  obligation  the  law  fixed  upon  the  husband,  al- 
though a  minor ;  let  us  see  how  he  has  performed  it. 

In  a  very  few  days  after  the  marriage,  the  hus- 
band, no  doubt  by  parental  authority,  was  sent  to 
the  Continent,  and  subsequently  to  India,  where 
he  now  is.  That  the  smallest  consideration  was 
paid  to  the  wife,  either  for  her  protection  or  for  her 
maintenance,  there  is  no  evidence  whatever.  She, 
a  girl  of  nineteen,  of  great  personal  beauty  (as  stated 
bj  all  the  witnesses),  recently  married,  is  at  once 
left — I  will  not  say  to  the  risk,  but  almost  to  the 
certainty  of  destruction. 

To  the  wife,  this  marriage,  followed  up  by  a 
divorce,  leaving  her  without  any  claim  for  main- 
tenance, has  proved  utter  ruin.  I  do  not  extenuate 
her  guilt,  but  I  cannot  forget.the  situation  of  a 
young  married  woman  thus  suddenly  separated  from 
her  husband.  To  the  husband,  the  consequences 
have  been  some  expense,  some  trouble,  exile  from 
home  during  the  period  he  has  been  in  India  (where 
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the  wife  has  had  no  means  of  watching  his  conduct), 
and  a  judgment  in  this  Court,  by  which,  if  it 
decrees  a  divorce,  he  will  be  absolved  from  all 
legal  obligation  of  maintaining  his  wife,  and,  it 
may  be,  an  act  of  the  Legislature  dissolving  the 
marriage.  That  such  an  example  can  be  otherwise 
than  prejudicial  to  public  morals,  cannot  for  a 
moment  be  stated,  but  it  is  only  justice  to  Mr. 
Morgan  to  say,  that  he,  being  a  minor,  dependent 
on  his  family,  it  would  be  going  too  &r  to 
impute  to  him  a  wilful  abandonment  of  his  wife. 
Then  does  such  conduct  bar  the  husband  of  a 
divorce?  and  is  the  violation  of  the  marriage 
obligation  on  the  part  of  the  wife  to  be  followed 
by  no  penal  consequences  ? 

The  first  inquiry  is,  whether  such  a  case  is  to  be 
decided  upon  principle,  or  by  the  authority  of 
precedents.  During  the  absence  of  a  husband,  by 
the  law  of  England,  the  wife  has  no  direct  remedy, 
she  may  pledge  his  credit  for  necessaries,  but  she 
cannot  resort  to  a  Court  for  a  direct  remedy  ;  but 
although  left  destitute  of  aid,  it  does  not  follow 
that  she  has  a  license  to  commit  adultery.  In  some 
cases  very  strong  observations  have  fallen  from  the 
Court  as  to  the  duty  of  a  wife  in  cases  of  separation. 
I  have  a  note  of  what  fell  from  Lord  Stowell  in  the 
case  of  Dennis  v.  Dennis^  {a)  but  all  such  ob- 
servations ought  to  be  taken  with  reference  to  the 
particular  circumstances  of  the  case.  I  have  not 
been  able  to  find  a  single  instance  of  an  actual 
decision  upon  the  point ;  two  cases  were  cited  in 
';the  argument,  Beeves  v.  Reeves^  (h)  and  SulUmm 

{a)  Consistory,  1808,  not  reported,  referred  to  1  Cons.  Rep.  446, 
and  3  Hagg.  E.  R.  348,  353.  (6)  3  PhiU.  125. 
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V.  SuUivaUy  (a)  but  in  those  cases  the  learned  judge,      1841. 


declared  that  there  was  no  wilful  and  deliberate  ]  May  7th. 
desertion,  so  that  the  point  was  not  actually  decided.  -    moroIh 
But  I  find,  from  my  own  notes,  that  on  the  admission     mIZI. 
of  the  allegation  in  Meeves  v.  MeeveSy  Sir  John  , 
Nicholl  expressly  declared  that  a  wilful  desertion  of  ' 
a  wife  was  no  bar  to  a  suit  against  her  for  adultery ; 
and   in   Sullivan  v.    Sullivan^  (b)  the   doctrine  is    i 
repeated;  he  says,  '*  I  am  still  to  learn  that  even 
a  malicious  desertion  of  the  wife  by  the  husband, 
is  any  bar  to  a  sentence  of  divorce  prayed  by  the     = 
husband    for    adultery  committed   by   the   wife."    ; 
Here  then   the  authority  of  Sir  John  Nicholl  is    | 
repeated  in  these  two  cases,  and  although  they  are    \ 
not  to  be  considered  precisely  as  decisions  upon  the     • 
point,  yet  they  are  authorities  of  the  highest  weight,     i 
not  only  as  coming  from  a  judge  of  a  Superior    } 
Court,  but  from  a  judge  of  the  greatest  learning 
and  experience.    The  present  case  cannot  be  car- 
ried beyond  wilful  desertion,  and  I  am  bound  to 
administer  the  law  as  I  find  it,  and  I  cannot  say 
that  it  is  not  founded  on  just  grounds,  although  in 
particular  cases  great  hardship  may  fall  on   the 
individuals.     I  pronounce  for  the  divorce. 

(a)  2  Add.  299.  (Jf)  3  Add.  302. 
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"  jYn?28i"'  The  Office  of  the  Judge  promoted  by 

Feb".  Im?'  Mastin  against  Escott. 


Feb.  5th. 


A  child  bap-  This  wsR  a  proceeding  instituted  by  Mr.  Frede- 
and  in  the''*  *' J'lck  Georgc  Mastin  of  Gedney  in  Lincolnshire, 
Tnrty,^5\  against  the  Reverend  Thomas  Sweet  Escott,  the 
SoTuthorit"  w  ^^^^  of  that  parish,  **  for  refiising  to  bury  the  corpse 
adiDiDttter  the   of  Elizabeth   Ann    Cliff,   the  infant  daughter  of 

nte  of  baptism,  ^ 

aithoQgh  irre-  Thomas  and  Sarah  Cliff,  of  the  parish  of  Gedney, 
Sz^!unor  convenient  warning  having  been  given  him  there- 
coidiS^the'  ^^•''  The  proceedings  commenced  in  this  Court  by 
rabrii°prefi^  virtue  of  letters  of  request  from  the  Chancellor  of 
lo  the  order  for  the  diocese  of  Liucoln. 

the  banal  of  a      •   i  i  •   i 

the  dead  in  the  The  Articles,  which  were  admitted  without  op- 
Book  of  Com-  ...  •         1    .  n  n 

mon  Prayer,     positiou,  wcrc  in  substaucc  as  loUows : 
refuid^Mr-      The  Ist,  2d,  and  3d  Articles  pleaded  the  incum- 
for"?h*e*"?nd?*   "^^"^y  ^^  ^^'  Escott,  and  his  oWigation  as  a  priest 
roentofthe      or  minister  of  the  Church  of  Endand  to  observe 

dead  over  we  ^       ^       ^ 

bod;rofa         the  laws,  canons,  and  constitutions  ecclesiastical  of 

parishioner  m      ^«  •  « 

baptized,  due     this  realm. 

d2?A  hll^         4th,  That  by  the  68th  canon,  entitled  "  Ministers 

wli^iw  ftT'  not  to  refuse  to  christen  or  bury,"  it  is  decreed,  or- 

three  montha.    daiucd  and  Contained  as  follows: — **  No  minister 

shall  refuse  or  delay  to  christen  any  child  according 

to  the  form  of  the  Book  of  Common  Prayer,  that  is 

brought  to  the  church  to  him  upon  Sundays  or 
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holydays  to  be  christened,  or  to  bury  any  corpse       1841. 
that  is  brought  to  the  church  or  churchyard,  con-  Hilary  Tbkm. 
venient  warning  being  given  him  thereof  before,  in     j![^3oth! 
such  manner  and  form  as  is  prescribed  in  the  said     l^[  ^; 
Book  of  Common  Prayer ;  and  if  he  shall  refuse  to       j — 
christen  the  one,  or  bury  the  other  (except  the       mgaimt 
party  deceased  were  denounced   excommunicated 
nujffori  excammunicatione  for  some  grievous  and  no- 
torious crime,  and  no  man  able  to  testify  of  his  re- 
pentance,) he  shall  be  suspended  by  the  bishop  of 
the  diocese  from  his  ministry  by  the  space  of  three 
months.'' 

5th.  That  notwithstanding  the  premises,  and  in 
contempt  of  the  law  and  canon  aforesaid,  Mr.  Escott 
did,  on  two  several  occasions,  happening  respec- 
tively on  the  16th  and  17th  of  December,  1839,  ex- 
pressly declare  his  determination  not  to  bury  in  the 
churchyard  of  Gedney  aforesaid  the  corpse  of  Eliza- 
beth Ann  Cliff,  the  infant  daughter  of  Thomas  Cliff 
and  Sarah  Cliff  his  wife,  of  the  parish  of  Gedney 
aforesaid,  if  brought  for  bprial  to  the  said  church  or 
churchyard  :  and  that  accordingly,  and  in  pursu- 
ance of  such  declared  determination,  the  said  T.  S. 
Escott,  on  the  17th  day  of  the  said  month  of  De- 
cember, or  on  some  other  day  in  the  said  month, 
did,  contrary  to  his  duty,  refuse  to  bury  in  the 
churchyard  of  Gedney  aforesaid  the  corpse  of  the 
said  Elizabeth  Ann  Cliff,  then  brought  to  the  said 
church  or  churchyard,  convenient  warning  having 
been  given  him  thereof. 

(jth.  That  the  said  Elizabeth  Ann  Cliff,  the  infant 
aforesaid,  died  within  the  parish  of  Gedney,  and 
that  such  infant,  being  the  daughter  of  Thomas 
Cliff  and  Sarah  Cliff  his  wife,  who  are  Protestants 
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184L  of  the  class  of  people  corAmonly  called  or  known  as 
Hilary  Tiam.  Wesleyao  Methodists,  and  who  were  in  the  months 
Jan.  30th!  of  August,  September,  October,  November,  and 
Febisih.  December,  1839,  and  had  been  for  some  time  pre- 
^■^  vious  thereto,  in  the  habit  of  frequenting  or  resort- 
agmimt  ing  to  a  chapel  or  place  of  religious  worship  esta- 
blished by,  or  for  the  use  of,  a  congregation  of  the 
said  class  of  people,  situate  within  the  said  parish  of 
Gedney,  had  been  first,  to  wit,  on  or  about  the  1st 
day  of  October,  1839,  baptized  according  to  the  rite 
or  form  of  baptism  generally  Beceived  and  observed 
among  the  said  class  of  people  commonly  called  or 
known  as  Wesleyan  Methodists,  that  is  to  say,  with 
water,  and  in  the  name  of  the  Father,  and  of  the 
Son,  and  of  the  Holy  Ghost,  by  the  Reverend  Elisha 
Bailey,  a  minister,  preacher,  or  teacher  of  the  said 
class  of  people.  That  of  the  aforesaid  fact  of  bap- 
tism the  said  Thomas  Sweet  Escott  was  informed, 
as  well  on  the  16th  day  of  the  said  month  of  De* 
cember,  1839,  by  the  said  Thomas  Clifi^,  as  on  the 
morning  of  the  said  17th  day  of  the  said  month,  by 
the  Reverend  Robert  Bond,  also  a  minister  of  the 
said  class  of  people  commonly  called  or  known  as. 
Wesleyan  Methodists,  when  they  respectively  ut^ed 
and  intreated  him,  on  such  two  several  occasions,  to 
consent  to  bury  the  corpse  of  the  said  infant ; 
and  that  by  means  of  such  information,  as  well  as 
by  other  means,  the  said  Thomas  Sweet  Escott 
was,  previous  to,  and  at  the  time  of  his  refusal  to 
bury  the  said  corpse,  well  and  sufficienty  apprised 
and  aware  of  such  fact  of  baptism ;  and  that  on 
each  of  the  two  several  occasions  aforesaid,  as  also 
subsequently  on  the  said  17th  day  of  December, 
when  the  corpse  of  the  said  infant  iiaving  been 
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brought  to  the  churchyard  of  the  daid  pariah,  ap-       IS^L 
plication  was  made  to  him  for  the  burial  thereof  Hiiaby  Tbum. 
in  the  said  churchyard,  in  the  manner  and  form     janisoth! 

Fab  3nL 

prescribed  by  the  Book  of  Common  Prayer,  he     pebistii. 
did  make  or  assign  the  aforesaid  fact  of  baptism      Mltnit 
expressly  as  the  pretext  or  ground  of  refusing  to      ^5J^ 
comply  with  such  entreaties  and  application. 

7th.  That  Mr.  Escott,  for  such  the  offence  in 
the  preceding  Articles  set  forth,  ought  to  be; 
canonicaliy  corrected  and  punished. 

8th,  9th,  and  10th,  the  usual  formal  Articles. 

The  whole  of  the  Articles,  with  the  exception  of 
the  5th,  0th,  and  7th,  were  admitted  to  be  true: 
and  for  the  proof  of  those  Articles  witnesses  were 
produced  and  examined  on  the  part  of  Mr«  Mastin. 

A  defensive  Allegation,  on  the  part  of  Mr.  Escott, 
wtts  afterwards  admitted,  pleading  : — 

Firsts  that  in  forming  his  determination  not  to 
bury  the  corpse  of  Elizabeth  Ann  Cliff,  and  in 
refusing  to  read  the  burial  service  at  its  interment, 
he  did  not  act  in  contempt  of  the  laws,  canons, 
and  constitutions  ecclesiastical  of  the  Church  of 
"England;  but  that,  on  the  contrary,  he  acted  in 
obedience  to,  and  in  conformity  with,  the  obliga- 
tions by  which  he  bound  himself  when  he  became 
an  ordained  minister  of  the  Church  of  England. 

Second^  that  in  the  preface  to  the  Form  and 
Manner  of  Mahxng  Deacons^  as  established  by  the 
Liturgy  of  the  Church  of  England,  it  is  expressly 
set  forth  and  provided,  '*  that  none  shall  be  ac- 
counted or  taken  to  be  a  lawful  bishop,  priest,  or 
deacon,  in  the  United  Church  of  England  or 
Ireland,  or  sufficient  to  execute  ^ny  of  the  said 
functions,  except  he  be  called,  tried,  examined  and 
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1841. admitted  thereto  according  to  the  form  hereafter 

HuaktTbim.  following,  or  hath  had  formerly  epiaeopal  conse- 
jtD.  90tb.     secration  or  ordination. 

F^  5Ui.  Thirds  that  whereas  it  is  pleaded  in  the  Sixth 

mImTv  Article  that  the  deceased  had  been  baptized  by  a 
^^^  minister,  preacher,  or  teacher  of  the  class  called 
Wesleyan  Methodists;  such  minister  was  unor- 
dained ;  and  that  any  rite  or  form  of  baptism  per« 
formed  b}*  him  is  to  all  intents  and  purposes  nail 
and  void,  in  the  sense  of,  and  according  to,  the 
articles,  canons,  and  rubric  of  the  Church  of 
England. 

Fourth,  that  from  and  after  the  conferences 
holden  at  Hampton  Court,  in  1603,  the  practice  of 
the  Church  of  Rome,  which  had  hitherto  permitted 
the  rite  of  baptism  to  be  performed  by  laymen  and 
midwives,  under  license  from  the  bishops  of  dieir 
respective  dioceses,  and  which  practice  had  up  to 
that  period  been  tolerated  by  the  reformed  Church 
of  England,  was  repudiated  by  the  ecclesiastical 
authorities  of  this  realm  assembled  at  the  said  con* 
ferences ;  and  in  order  to  give  effect  to  such  repu- 
diation. King  James  I.  directed  an  alteration  to  l>e 
made  accordingly  in  the  Liturgy  of  the  .Church  of 
England,  and  from  that  period  the  Liturgy  has 
not  allowed  the  rite  of  baptism  performed  by 
unordained  persons  to  be  valid,  but  has  held  the 
direct  contrary. 

JFy^hy  that  in  the  Liturgy,  ^'  imprinted  by  die 
deputies  of  Christopher  Barber,  printer  to  the 
Queen's  most  excellent  Majesty,  a.d.  1595,"  in 
the  part  entitled,  ''  Of  them  that  be  Baptized  in 
Private  Houses,''  the  rubric  directs  as  follows: — 
''  First,  let  them  that  be  present  call  upon  God  for 
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his  grace,  and  say  the  Lord's  Prayer,  if  the  time      1841. 
will  suffer,  and  then  one  of  them  shall  name  the  Hilaby  tibm. 
child,  and  dip  him  in  water,  or  pour  water  upon     jan.'  30th.' 
him,  saying  these  words, — *  I  baptize  thee  in  the      p^^;  ^^ 
name  of  the  Father,  and  of  the  Son,  and  of  the      n^;^ 
Holy  Ghost/  "  fj^ 

Sixths  that  the  Litui^y  of  the  Church  of  Eng- 
land, entitled,  ''  The  Book  of  Common  Prayer, 
with  the  Psalter  or  Psalms  of  David,  of  that 
Translation  which  is  Appointed  to  be  Used  in 
Churches,  imprinted  at  London  by  Robert  Barber, 
printer  to  the  King's  most  excellent  Majesty,  1606, 
cicfft  prwilegiOf^*  in  the  part  entitled,  **  Of  them 
that  are  to  be  baptized  in  private  houses  in  the 
time  of  necessity  by  the  minister  of  the  parish,  or 
any  other  lawful  minister  that  can  be  procured," 
the  rubric  enjoins  as  follows : — '^  First,  let  the  law- 
ful minister  and  them  that  be  present  call  upon 
Qod  for  His  grace,  and  say  the  Lord's  Prayer,  if  the 
time  will  suffer,  and  then  the  child  being  named 
by  some  one  that  is  present,  the  said  lawful 
minister  shall  dip  it  in  water,  or  pour  water  upon 
it,  saying  these  words, — '  I  baptize  thee  in  the  name 
of  the  Father,  and  of  the  Son,  and  the  Holy 
Ghost' " 

Sevtnthj  that  in  the  rubric  of  the  Book  of  Com- 
mon Prayer,  which  is  a  part  and  parcel  of  the 
statute  13  &  14  Car.  2,  c.  4,  in  the  order  for 
burial  of  the  dead,  it  is  enjoined  that  such  office 
is  not  to  be  used  for  any  that  die  unbaptized,  or 
excommunicate,  or  have  laid  violent  hands  upon 
themselves. 

Eighth,  that  the  68th  canon  of  1603,  referred  to 
in  the  fourth  of  the  Articles,  can  only  be  taken  and 
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184L      construed  in  conjunction  with,  and  in  reference  to, 
Hilary  Temm.  the  Other  cauous  promulgated  in  the  same  code : 
jtniaoA!     ^^^  ^^^^  ^y  *^^  9t^  canon  it  is  decreed  that  "  who- 
Feb  lit     ^^^^^  shall  hereafter  separate  themselves  from  the 
—        communion  of  Saints  as  it   is    approved  by   the 
^goitut      Apostles'  rules,   in  the  Church  of  England,  and 
combine  themselves  together  in  a  new  brotherhood, 
accounting  the  Christians  who  are  conformable  to 
the  doctrine,  government,  rites,  and  ceremonies  of 
the  Church  of  England,  to  be  profane  and  unmeet 
for  them  to  join  with  in  Christian  profession,  lei 
them  be  excommunicated  ipso  factOj  and  not  re- 
stored but  by  the  archbishop  after  their  repentance 
and  public  revocation  of  such  their  wicked  errors  ;*' 
— and  by  the  12th  canon,  it  is  decreed,  that  "  who- 
soever shall  hereafter  affirm  that  it  is  lawful  for 
any  sort  of  ministers  and  lay  persons,  or  either  of 
them,  to  join  together  and  make  rules,  orders,  or 
constitutions,  in  causes  ecclesiastical,  without  the 
King's  authority,  and  shall  submit  themselves  to 
be  ruled  and  governed  by  them,  let  them  be  ex- 
communicated   ipso  facto,    and  not    be    restored 
until  they  repent  and  publicly  revoke  those  their 
wicked   and  anabaptistical   errors;" — by  the  6th 
canon  it  is  decreed,  that  *^  whosoever  shall  hereafter 
affirm  that  any  of  the  Thirty-nine  Articles,  agreed 
upon  by  the  archbishops  and  bishops  of  both  pro- 
vinces, and  the  whole  clergy,  in  convocation  holden 
at   London    in   1562,    for    avoiding  diversities  of 
opinions,  and  for  the  establishing  of  consent  touch- 
ing true  religion,  are  in  any  part  superstitious  or 
erroneous,  or  such  as  may  not  with  a  good  con- 
science be  subscribed    unto,    let   him  be  excom- 
municated ipsofacto^  and  not  restored,  but  only  by 
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the  archbishop,   after  his  repentance  and  public     _^^}^ 


revocation  of  such  his  wicked  errors."  ^'I*"^J*.""' 

Jan. '28th, 

Ninth,  that  by  the  23rd  of  the  Thirty-nine  Ar-     Jan.  30th. 
tides  it  is  decreed,  that  "  it  is  not  lawful  for  any      Feb!  5th. 
man  to  take  upon  him  the  office  of  public  preach-       mIstik 
ing  or  ministering  the  Sacraments  in  the  congre-       ^m. 
gation,  before  he  be  lawfully  called  and  sent  to 
e:itecute  the  same;  and  those  we  ought  to  judge 
lawfully  called  and  sent  which  be  chosen  and  called 
to  this  work  by  men  who  have  public  authority 
given  unto  them  in  the  congregration  to  call  and 
send  ministers  into  the  Lord's  vineyard." 

Tenth,  that  by  the  26th  of  the  Thirty-nine  Ar- 
ticles it  is  decreed,  that  "  there  are  two  Sacraments 
ordained  of  Christ  our  Lord  in  the  Gospel,  that  is 
to  say.  Baptism  and  the  Supper  of  the  Lord ;" — 
that  Elisha  Bailey  never  was,  and  is  not,  a  lawful 
minister,  and  never  hath  received  episcopal  ordi- 
nation or  consecration,  and  that  by  reason  of  the 
premises,  Elizabeth  Ann  Cliff  was  not  in  fact 
baptized  by  him ;  but  the  said  pretended  baptism, 
if  performed  as  alleged^  was  altogether  invalid, 
and  contrary  to,  and  in  contempt  of,  the  doctrine 
and  discipline  of  the  Church  of  England,  and  of 
the  laws,  canons,  constitutions,  and  rubrics  herein- 
before set  forth. 

The  Eleventh  Article  was  rejected. 


The  proctor  for  Mr.  Mastin  having  ^'  admitted 
that  Elisha  Bailey,  mentioned  in  the  tenth  Article 
of  the  Allegation,  never  had  received  episcopal 
ordination  or  consecration,  and  was  and  is  not  a 
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184>1.      lawfal  minister  of  the  Church  of  Eogkiid/'  bo 
Hilary  TttM.  further  proof  was  taken  upon  the  Allegation,  and 
Jao!  9o£.'     'h^  cause  came  on  for  argument. 


Feb.  3nl. 
Feb.  5th. 

MAtnv 


The  Quten's  Adeocate^  Haggard^  and  Nicholl  for 


Qg^intt      Mr.  Mastin. 


PhUlimare  and  Harding,  cantrip 

judomemt. 
Sir  Herbert  Jennbr. 
^^y  ^^''-  This  case  was  argued  at  great  length,  and  with 

great  learning  and  ability  in  the  course  of  the  last 
Term,  and  numerous  authorities  were  referred  to 
by  the  counsel  on  either  side.  The  case  itself  is 
one  of  extreme  importance,  and  the  Court  was 
therefore  anxious,  before  pronouncing  its  opinion, 
to  examine  those  authorities,  and  to  compare  them 
with  the  arguments  adduced  on  the  one  side  or  the 
other. 

This  Court  has  no  original  jurisdiction  in  matters 
of  this  description.  It  is  the  general  Appellate 
Court  of  the  province,  and  it  is  only  when  re- 
quested to  take  cognizance  of  cases  properly  be- 
longing to  the  Diocesan  Courts  that  this  Comt 
entertains  such  suits.  This  case  accordingly  comes 
before  the  Court  by  letters  of  request  from  the 
Chancellor  of  the  diocese  of  Lincoln.  It  is  a 
criminal  proceeding,  technically  described  as  the 
Office  of  the  Judge  promoted  by  Mr.  Frederick 
George  Mastin,  a  parishioner  and  inhabitant  of 
the  parish  of  Gedney,  in  the  county  and  diocese 
of  Lincoln,  against  the  Reverend  Thomas  Sweet 
Escott,  the  vicar  of  that  parish.     The  offence  im- 
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puted  18,  that  Mr.  Escdtt  refused  to  bury  the  iniant      l^i' 
child  of  Thomas  and  Sarah  Cliff,  who  were  in-     MaySth. 
habitants  of   the    parish   of  Gedney,   convenient      mastin 
notice,  according  to  the  canon,  having  been  given      ^^. 
to  him  for  that  purpose. 

The  usual  proceedings  have  been  taken  in  this 
Court :  the  citation  was  returned  ;  an  appearance 
was  given  for  the  party  cited ;  Articles  have  been 
given  in,  and  upon  those  Articles  eight  witnesses 
have  been  examined.  On  behalf  of  Mr.  Escott 
an  Allegation  was  given  in,  pleading  the  substance 
of  his  defence.  Upon  that  Allegation  no  witnesses 
have  been  examined.  In  fact,  the  allegation  itself 
propounded  rather  matters  of  law  than  of  feet,  and 
referred  in  proof  thereof  to  the  laws  themselves. 
They  required  in  iact  no  evidence  in  support  of 
them  ;  and  the  onlv  Article  as  to  which  there  was 
any  necessity  of  adducing  proof,  was  that  in  which 
it  was  pleaded  that  the  gentleman  by  whom  the 
office  of  baptism  in  this  case  was  administered  was 
not  an  espiscopally  ordained  minister,  which  was 
admitted  in  acts  of  Court. 

Having  thus  stated  the  general  nature  of  the 
proceedings,  I  will  in  the  first  instance  refer  to  an 
observation  very  properly  made  by  the  counsel  for 
Mr.  Escott,  as  to  the  motives  upon  which  the  re- 
fusal tO'  bury  in  the  present  instance  was  founded. 

In  the  year  1809,  a  case  of  a  similar  description 
to  this,  almost  identical  in  its  circumstances,  was 
brought  before  the  Court  for  the  judicial  determi- 
nation of  my  learned  predecessor  in  this  chair ;  (a) 
and  in  the  course  of  those  proceedings,  Articles 

(a)  Kmnp  v.  WiOtu,  3  Phill  adi. 
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^84L       were  given,  and  the  discussion  of  the  question  was 
May  8th.      taken,  and  in   point  of  iact,  the  decision  of  the 
Mimt       question   was  given   upon    the  admission   of  the 
e2^|       Articles.      That  judgment  appears  to  have  been 
very  generally  acquiesced  in,  or  at  least  no  case 
has   been  brought   before   these  courts  calling  it 
in  question,   or  impugning  the  soundness  of •  the 
principles  upon   which  it  was  based.      It   might 
therefore  have  been  supposed,  after  an  acquiescence 
of  nearly   thirty  years,  that  the  point  had  been 
considered  as  finally  settled  and  determined.     But 
although   that  decision  was  generally   acquiesced 
in ;  yet  it  is  notorious,  that  at  the  time  when  it 
was  originally  pronounced,  there  were  not  wanting 
some  among   the  clergy   who   dissented   from  it, 
and  who  openly  and  in  strong  terms,  and  in  no 
measured  language,  expressed  their  dissatisfaction 
with  the  grounds  upon  which  it  proceeded,  though 
few,  I  believe,  acted  in  opposition  to  it. 

Of  late  years,  however,  the  question  has  been 
revived,  and  several  of  the  clergy,  influenced  no 
doubt  by  the  most  conscientious  motives,  have 
thought  it  advisable  to  bring  the  matter  again 
forward,  in  order  to  a  revision  of  the  judgment 
alluded  to,  that,  if  the  grounds  of  that  judgment 
be  found  erroneous,  it  may  be  reversed,  or,  if 
correct,  affirmed  by  the  decision  of  the  highest 
Court  in  ecclesiastical  matters — that  of  the  Queen 
in  Council,  with  the  advice  of  the  Judicial  Com- 
mittee ;  and  accordingly,  the  time  for  appealing 
from  the  sentence  in  Kemp  v.  Wiekes  having 
passed,  the  question  has  been  raised  anew  in  the 
present  case  in  this  Court,  as  the  only  mode  of 
obtaining  the  opinion  of  the  ultimate  Court  of 
Appeal. 
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In  the  preseut  case,   the  natural  forum  would       l^l* 
have  been  that  of  the  diocese  in  which  the  incum-*      ^l!L^^*** 
bent  was  beneficed,  and  where  in  point  of  fact  the       Mawin 
offence  complained  of  was  committed.     But  it  was       Kucott. 
not    thought    convenient  to  institute  proceedings 
there,  and,  consequently,   the  Chancellor  of  that 
diocese,  in   the   usual    manner,   signed   letters  of 
request  to  this  Court,  as  its  immediate  superior. 

The  question  having  been  thus  raised,  I  have  no 
inclination  nor  right  to  'find  fault  with  the  parties 
for  determining  to  bring  the  matter  to  an  issue. 
On  the  contrary,  I  think  it  is  extremely  desirable 
that  a  question  of  this  great  importance,  which  has 
produced  so  much  excitement,  and  created  so  great 
an  interest,  should  be  finally  set  at  rest :  that  can 
only  be  done  by  having  recourse  to  the  judgment 
of  the  supreme  Court  of  Appeal,  which  has  juris- 
diction o^er  all  the  dioceses  of  this  kingdom ; 
whereas  the  jurisdiction  of  this  Court  is  confined 
to  the  province  of  Canterbury  only,  and  it  is  ex- 
tremely desirable  that  the  practice  in  all  the 
dioceses,  whether  in  the  province  of  Canterbury 
or  in  the  province  of  York,  should  be  placed  upon 
one  and  the  same  footing,  that  there  should  not 
be  one  practice  prevailing  in  one  diocese,  and  a 
different  practice  in  another. 

The  case  of  Kemp  v.  Wickes  was  also  a  single 
decision.  It  was  a  case  primcB  impremoniSf  and, 
therefore,  that  judgment,  however  able,  and  how- 
ever elaborate,  could  hardly  be  considered  as 
conclusive  and  of  binding  effect,  like  a  series  of 
decisions  by  the  Courts  of  law  upon  the  same 
identical  point.  The  Court,  then,  feels  that  no 
apology  is  due  on  behalf  of  Mr.  Escott  for  having 
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1841.       again  brought  the  question  forward  for   judicial 
May  athT^    determination,  feeling,  as  I  have  no  doubt  he  con- 
n^^,      scientiously  does,  that  the  ordinances  of  the  church 
2J^       forbid  him  to  perform  the  burial  service  over  a 
child  circumstanced   as  was  the  child  mentioned 
in  the  present  proceedings.     No  apology   is  due 
for  seeking  to  obtain  a  final  and  conclusive  adjudi- 
cation upon  this  question.     I  think,  therefore,  that 
this  question  has  been  very  properly  raised  upon 
the  present  occasion ;  and  it  is  due  to  the  parties 
to  state,  that  there  does  not  appear  to  have  been, 
either  on  the  one  side  or  upon  the  other,  any  widi 
to  excite  irritation  further  than  that  which  naturally 
arises  from  the  agitation  of  such  a  point. 

This  case,  also,  is  of  great  importance  to  the 
body  to  which  the  father  and  mother  of  this  infant 
child  belong,  involving  much  more  serious  conse- 
quences to  them  than  the  mere  question  'whether  a 
child  baptized  by  one  of  their  own  body  is  entitled 
to  the  offices  of  the  Church  at  the  time  of  burial. 
It  is  to  them,  I  say,  a  matter  of  great  importance ; 
for  if  the  Court  should  be  of  opinion  that  Mr. 
Escott  was  justified  in  his  refusal  to  bury  this  child, 
on  the  ground  that  it  had  not  received  baptism  at 
the  hands  of  a  lawful  minister,  it  will  almost 
amount  to  a  declaration,  that  in  the  eye  of  the  law 
the  great  body  of  dissenters,  who  have  mostly  been 
so  baptized,  are  not  to  be  considered  as  Christians, 
as  members  of  the  Church  of  Christ.  It  is  of  the 
highest  importance  to  them  to  know  their  real 
state  and  condition  ;  for  it  is  no  light  matter,  as  is 
expressed  by  bishop  Fleetwood,  for  a  Christiao 
man,  living  in  the  midst  of  a  Christian  country, 
to  know  whether  he  is  to  be  considered  as  a  Chris- 
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tian  or  not.     Therefore  I  dismiss  this  part  of  the       1841. 
ease,   with  the   observation  that  I    am   extremely      May  8th. 
glad    (except    on    one   consideration,    personal    to       fUZinv 
myself)  that  this  question  has  been  raised,  and  that      Soott 
it  will  probably  receive   the  adjudication    of  the 
ultimate  Court  of  Appeal. 

I  may  here  also,  before  I  proceed  to  consider  the 
merits  of  the  case,  notice  a  preliminary  objection 
taken  to  the  competency  of  the  promoter  to  ori- 
ginate these  proceedings.  This  objection  was 
founded  upon  the  answer  given  to  an  interrogatory 
addressed  to  several  witnesses  examined  upon  the 
Articles.  The  interrogatory  was,  "  Bearing  in  mind 
the  evidence  you  have  already  given  in  this  cause, 
and  the  oath  you  have  taken,  do  you  not  admit 
that  the  Wesleyans  do  in  fact,  as  a  body,  affirm 
that  it  is  lawful  for  ministers  and  lay  persons  to 
join  together  and  make  rules,  orders,  and  consti- 
tutions in  causes  ecclesiastical,  without  the  Queen's 
authority,  and  submit  themselves  to  be  ruled  there- 
by ?  If  you  do  not  admit  this  absolutely  and 
without  qualification,  will  you  take  upon  yourself 
conscientiously  to  deny  that  they  do  this  in  the 
ordinary  sense  of  the  above  words  ?"  And  in  order 
to  fix  Mr.  Mastin,  the  promoter,  as  a  member  of 
the  Wesleyan  body,  a  further  interrogatory  was 
addressed  to  the  witnesses,  by  which  inquiry  was 
made  as  to  the  profession,  business,  and  station  in 
life  of  the  promoter,  inquiring  whether  he  was  not 
a  Wesleyan,  and  whether  he  does  not  now,  (at  the 
time  of  administering  the  interrogatory,)  or  has 
ever  borne  any  and  what  office  in  the  Wesleyan 
body. 

Among  the  witnesses  to  whom  this  interrogatory 
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^^^*      has  been  addressed,  one  of  them,  Mr.  Bailey,  the 
May  8th.     gentleman  by  whom  the  office  of  baptism  was  per- 
MAimt      formed  to  this  infant,  has  answered  the  question 
2S^«      in  the  terms  of  the  interrogatory.     Mr.  Bond,  who 
is  also  a  minister  of  that  class,  also  answered  it  in 
the  affirmative;   but  Mr.   Bailey  adds  this  to  his 
deposition  upon  this  interrogatory ;  he  says,   'f  I 
certainly  cannot  take  upon  myself  conscientiously 
to  deny  that  the  Wesleyans  do  this  in  the  ordinary 
sense  of  the  above  words,  although  at  the  same  time 
they  profess  to  submit  themselves  to  the  Queen's 
authority  implicitly."     That   is   the   qualification 
which  Mr.  Bailey  makes  in  his  answer  to  this  in- 
terrogatory, admitting,  in  the  terms  of  the  interro* 
gatory,  that  they  do  affirm  the  tenets  there  ex- 
pressed ;    but  that,   notwithstanding  they  submit 
themselves   to  certain   rules  and   regulations  not 
imposed  by  the  Queen's  authority,  they  neverthe- 
less do  admit  her  authority  most  implicitly.     It  has 
been  contended  upon  this  answer,  that  Mr.  Mastin, 
as  a  Wesley  an,  must  be  taken  to  support  this  doc- 
trine, and  that,  as  such,  he  falls  within  the  pro- 
visions of  the  12th  canon  of  1603,  which  declares, 
that  persons  who  do  so  affirm  are  excommunicated 
ipso  facto  y  and  are  not  to  be  restored  but  by  the 
bishop  or  by  the  archbishop  after  their  repentance 
and  public  revocation  of  their  wicked  errors ;  and 
that  in  these  Courts  it  is  not  necessary  that,  in  a 
case  of  excommunication  ipsofactOj  there  should  be 
a  declaratory  sentence,  for  that  these  Courts  may 
take  notice  of  the  excommunication,  although  no 
such  sentence  may  have  been  given ;  and  it  wsb 
contended  that,  as  an  excommunicated  person,  Mr. 
Mastin  was  disqualified  from  beiog  promoter  of  the 
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office  of  judge,  and  consequently  that  all  the  pro-       184L 
ceedinga  in  the  present  case  were  mere  nullities.     May  8th. 
When  this  objection  was  first  taken,  I  felt  very      Mavtiv 
considerable  surprise;  for  having  practised  for  a      ^^. 
great  number  of  years  in  these  Courts,  it  was  the 
first  time  that  I  had  heard  that  a  person,  who  was 
declared  by  a  canon  to  be  ipso  facto  excommuni- 
cated, was  (with,  I  should  say,  one  exception,  of  a 
case  to  which  I  shall  presently  advert)  disqualified 
from  suing  in  these  Courts;   for  in  the  course  of 
my  practice  in  these  Courts,  I  have  known  cases  in 
which  Dissenters  of  all  classes  have  been  suitors  in 
these  Courts  in   matrimonial  cases,    in  syits   for 
restitution  of  conjugal  rights,  in  cases  of  divorce,  in 
cases  of  defamation,  in  cases  of  brawling,  and  I 
never  heard  the  objection  stated,  nor  ever  knew  that 
the  objection  had  been  raised,  with  the  exception  of 
one  class  of  cases  which  has  been  adverted  to,  and 
one  of  them  mentioned  by  name  by  Dr.  Hai'ding, 
who  argued  in  support  of  this  objection. 

If  this  objection  were  to  be  upheld,  it  would  have 
a  most  extraordinary  effect;  the  whole  class  of 
Wesleyans  would  be  disqualified  from  suing  in 
these  Courte  in  consequence  of  this  canon  of  1603 
declaring  that  persons  who  maintain  the  doctrines 
there  stated  are  ipso  facto  excommunicated.  The 
Court  would  be  certainly  most  cautious  in  ex- 
pressing an  opinion  that  a  canon  of  such  a  de- 
scription could  have  such  an  operation  ;  but  in 
support  of  the  objection  so  taken,  reference  was 
made  to  the  case  of  Scrimshire  v.  Scrvmshire^  (a) 
In  that  case,  Sir  Edward  Simpson  said  that  *'  it  waa 


(a)  3  Ckmi.  Rap.  395. 
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^^^'       the  constant  practice  in  the  Ecclesiastical  Courts  to 
May  8th.      repel  the  testimony  of  persons  present  at  clandestine 
Mastin      marriages  till  they  have  been  absolved.     Persons 
^-i^!       present  at  such  marriages  are  excommunicated  ipso 
facto ;   and  in  our  Courts  it  is  not  thought  neces- 
sary to  have  a  sentence  declaratory  of  an  excom- 
munication ipso  facto  ;  for  the  Court  can  ex  officio 
take  notice  of  it ;"  and  he  referred  to  the  case  of 
Colli,  which  had  been  so  determined  by  Dr.  An- 
drew, in   the   Consistorial  Court  of  London,  in 
1751,  the  date  of  Sir  Edward  Simpson's  decision 
being  1752. 

The  case  of  Scrvmshire  v.  Scrimshire,  was  a  suit 
brought  by  the  wife  against  the  husband  for  resti- 
tution of  conjugal  rights,  and  was  founded  upon  a 
secret  and  clandestine  marriage.  The  observation 
of  Sir  Edward  Simpson  occurred  in  speaking  of  the 
objection  raised  to  the  sufficiency  of  the  proof,  the 
witnesses  to  the  marriage  being,  it  was  contended, 
incompetent  to  give  evidence,  as  they  were  ipso 
facto  excommunicate*  In  that  particular  case  it 
seems  that  the  incompetency  of  the  witnesses  had 
been  removed  by  special  act  of  grace ;  whether 
that  act  of  grace  extended  to  Mrs.  Scrimshire  as 
well  as  to  tlie  witnesses,  does  not  appear.  Nothing 
was  said  as  to  her  competency  to  bring  the  suit. 
Sir  Edward  Simpson  certainly  there  said  that  but 
for  that  act  of  grace,  or  by  reason  of  absolution, 
before  they  gave  their  evidence,  their  testimony 
could  not  have  been  received ;  and  it  was  accom- 
panied with  the  observation,  that  in  these  Courts  a 
declaratory  sentence  was  not  necessary  in  cases 
where  the  parties  were  ipso  facto  excommunicated. 
However,  about  two  years  afterwards,  1 7th  June, 
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1764,  there  occurred  in  the  Court  of  Peculiars,  1841. 
before  Sir  George  Lee,  then  Dean  of  the  Arches,  a  May  8th. 
case  of  a  similar  description,  being  also  a  case  for  Mastin 
restitution  of  conjugal  rights,  founded  upon  a  mar-  Escott. 
riage  in  the  Fleet,  which  was  therefore  a  secret  and 
clandestine  marriage.  That  was  the  case  of  Grant 
V.  Grant,  (a)  In  the  course  of  the  proceedings.  Dr. 
Collier,  who  was  counsel  for  the  husband,  objected 
that  the  woman,  by  her  own  showing,  was,  by  the 
constitution  in  Lyudwood,  De  eland,  dispons,^ 
under  sentence  of  excommunication  for  being  clan- 
destinely married,  and  was  not  absolved,  and  there- 
fore could  not  sue ;  and  that  the  witnesses  who 
were  present  at  the  clandestine  marriage,  and  were 
therefore  ipso  facto  excommunicated,  had  been,  in 
order  to  render  them  competent  to  give  their  testi- 
mony, absolved  in  the  Court  of  Peculiars,  where 
the  suit  was  pending,  and  not  by  the  Chancellor  of 
London,  within  whose  jurisdiction  the  oflFence  had 
been  committed.  He  cites  the  before-mentioned 
case  of  Colli,  in  which  Dr.  Andrew  had  refused  to 
pronounce  his  sentence  till  Mrs.  Colli  had  been 
absolved.  Thereupon  Dr.  Harris,  who  was  counsel 
for  Mrs.  Grant,  stated  that  Mrs.  Grant  was  ready 
in  Court  to  pray  absolution  as  Mrs.  Colli  had  done. 
Sir  George  Lee  said  that  the  case  of  Colli  was  new ; 
that  it  had  never  been  the  practice  of  the  Court  of 
Peculiars  to  absolve  a  party  to  enable  him  or  her 
to  sue,  and  that  he  believed  that  it  had  not  been 
the  practice  of  the  Consistory,  except  in  that  one 
instance.  He  says,  **  I  was  counsel  in  that  cause, 
and  was  extremely  dissatisfied  with  that  judgment 

(a)  I  Caiea  temp.  Lee,  592. 
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1811.       at  the  time  wheu  it  was  given  by  Dr.  Andrew,  and 
"~ May  8th      saw  no  reason  to  alter  my  opinion  :  that  I  thought 
j^^j,      the  practice,    by  interpretation   upon  that  const!- 
against       tution,  had  gone  full  far  enough  in  disabling  wit- 
.  nesses  upon  an  excommunication  ipso  facto,  without 
a  denunciation,  and  that  I  would  not  extend  it 
further,  and  introduce  a  new  practice,  by  disabling 
a  party  to  sue,  and  therefore  over-ruled  the  ob- 
jectiou ;    and  as   to  the   witnesses,    wherever  the 
offence  was  committed,  they  must  be  absolved  ad 
testificandum  in  that  Court  where  they  were  pro- 
duced as  witnesses." 

Now,  therefore,  it  should  seem,  that  although 
under  that  particular  canon  witnesses  were  held  to 
be  disqualified  and  rendered  incompetent  to  give 
their  testimony,  who  had  been  present  at  a  clandes- 
tine marriage,  yet  Sir  George  Lee  would  not  hold, 
and  it  never  has  been  the  practice  to  consider,  that 
the  party  in  the  cause  ought  to  be  absolved  for  the 
purpose  of  instituting  a  suit  in  the  Ecclesiastical 
Court.  One  can  understand  with  respect  to  wit- 
nesses why  a  declaratory  sentence  was  unnecessary ; 
because  the  very  first  moment  of  their  appearing  to 
give  evidence  of  the  fact  of  marriage,  they  would 
prove  their  presence,  which  would  convict  them, 
on  their  own  showing,  of  the  offence  to  which  the 
penalty  of  excommunication  ipso  facto  was  attached. 
But  with  regard  to  the  party  who  was  proceeding 
to  enforce  her  rights.  Sir  George  Lee  held  that 
excommunication  ipsofactOy  without  denunciation, 
was  not  sufficient. 

The  case,  therefore,  of  Grrant  v.  Grant  over- 
ruled the  single  case,  as  Sir  George  Lee  considered 
it,  of  Colli  v.  Colliy  in  the  Consistory  Court ;  and 
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SO  Strongly  did  Sir  George  Lee  feel  upon  the  point,  i84L 
that  he  would  not  permit  the  party  to  come  forward  '  May  8th. 
to  be  absolved,  although  she  was  ready  in  Couri,  MAamt 
and  offered  herself  for  that  purpose.  In  no  other 
case  does  the  question  appear  to  have  been  raised ; 
and  very  shortly  after  the  decision  of  Grant  \. 
Grantf  the  Marriage  Act  passed^  which  rendered 
all  secret  and  clandestine  marriages  utterly  null 
and  void,  and  required  all  marriages  to  be  solem- 
nized in  facie  ecdencB.  The  case  then  of  Grant  v. 
Grant  appears  decisive  as  to  the  practice  of  the 
Court  at  that  time ;  and  it  would  certainly  be 
somewhat  strange,  after  the  Toleration  Acts,  that 
the  Court  should  pronounce  tha^  a  party  who  held 
the  doctrine  imputed  to  him  by  this  interrogatory, 
and  every  other  individual  of  the  same  class  and 
holding  the  same  doctrine,  were  deprived,  as  per- 
sons excommunicate  ipsofacto^  of  the  right  of  suing 
in  the  Ecclesiastical  Courts. 

The  last  act  which  passed  with  respect  to  ecclesi- 
astical censure  by  excommunication,  the  53rd  of 
George  III.,  c.  127,  appears  to  me  to  be  conclusive 
upon  that  point ;  for  although  the  sentence  of  ex- 
communication, as  an  ecclesiastical  censure,  is  not 
abolished,  yet  no  civil  disabilities  are  to  be  incurred 
by  a  declaratory  sentence  or  denunciation.  The 
party,  instead  of  being  declared  to  be  subject  to  all 
the  pains  and  penalties,  and  to  all  the  disabilities, 
which  formerly  attached  to  an  excommunicated 
person,  is  now  to  be  imprisoned  for  such  time  as 
the  Court  may  direct,  under  the  particular  circum- 
stances of  the  case  ;  and  it  is  expressly  enacted  by 
that  statute,  that  no  civil  disability  shall  be  incurred 
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1841.  thereby ;  and  certaiDly  it  would  be  incurring  a 
May  8th.  civil  disability  if  a  person  were  not  allowed  to  sue 
Mastik  in  these  Courts.  But  it  must  also  be  recollected, 
bSott!  ^^^^  ^his  is  not  a  case  in  which  the  party  promoting 
is  suing  for  a  right  of  his  own.  His  own  rights  may 
to  a  certain  extent  be  involved  in  the  question ;  but 
he  is  only  promoting  the  office  of  the  judge  in  a  suit 
in  which  the  public  are  chiefly  interested,  although 
private  interests  may  to  some  degree  be  concerned. 
But  again,  I  think  it  may  well  be  doubted  whether 
the  12th  canon  was  directed  against  such  persons 
as  the  Wesleyan  Methodists :  that  body,  of  course, 
was  not  in  existence  at  that  time.  It  seems  to  nie 
that  this  canon  was  directed  against  persons  of  a 
very  different  description — persons  who  were  much 
more  sturdy  opponents  to  the  discipline  and  govern- 
ment of  the  Church  than  are  the  Wesley ans  as  a 
body.  It  seems  to  me,  that  the  class  of  persons 
against  whom  this  canon  was  directed,  were  those 
of  whom  Cartwright  (whose  name  was  repeatedly 
mentioned  in  the  course  of  these  proceedings)  was 
at  the  head — who  were  strong  opponents  to  the 
government  and  discipline  of  the  Church,  and  of 
whom  King  James  the  First,  about  the  time  at 
which  these  canons  were  passed,  says,  "  I  have 
learned  of  what  cut  they  have  been,  who  preaching 
before  me  since  my  coming  into  England,  passed 
over  in  silence  my  being  supreme  governor  in 
causes  ecclesiastical."  (I  am  reading  this  from  a 
note  to  Card  well's  Conferences,  at  page  136.)  Those 
are  the  kind  of  persons  against  whom  the  canon 
was  directed  ;  those  who  denied  the  King's  su- 
premacy.    It  was  argued  upon  the  answer  given 
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by  the  witnessed  to  the  interrogatory  in  question,       1841. 
that  the  Queen's  supremacy  was  necessarily  denied      May  8th. 
from  the  manner  in  which  these  persons  submitted       Mastw 
themselves  to  be  governed  by  their  own  laws.     I       £J^. 
confess,    however,   it   would   be   very   difficult  to 
persuade  me,  from  that  answer,  that  Mr.  Mastin 
was  to  be  convicted  (if  I  may  so  express  myself)  of 
holding   those   tenets  which   are  imputed   by  the 
questions,  and  against  which  the  canon  to  which 
reference  is  made  was  directed. 

I  tim,  therefore,  upon  these  grounds,  clearly  of 
opinion  that  Mr.  Mastin,  as  the  prosecutor  in  this 
case  for  the  interest  of  the  public,  not  for  his  own 
private  individual  interest,  is  competent  to  promote 
the  office  of  the  judge,  and  that  consequently  the 
Court  is  bound  to  proceed  to  the  consideration  of 
the  merits  of  the  case. 

The  facts  of  the  case  are  pretty  much  admitted 
on  all  hands.  The  Articles  plead,  first,  that  Mr. 
Escott,  who  is  the  party  proceeded  against,  was 
the  incumbent  of  the  parish  of  Gedney,  in  the 
county  and  diocese  of  Lincoln ;  next,  that  he  was 
bound  to  obey  the  laws,  canons,  and  constitutions 
ecclesiastical  of  this  realm. 

The  Fourth  Article  sets  forth  the  68th  canon  of 
1603,  upon  which  the  present  proceeding  is  founded. 
That  canon  is  entitled  ''  Ministers  not  to  refuse  to 
christen  or  bury,"  and  ordained  that  **  No  mi- 
nisters shall  refuse  or  delay  to  christen  any  child 
according  to  the  form  of  the  Book  of  Common 
Prayer  that  is  brought  to  church  to  him  upon 
Sundays  or  Holydays  to  be  christened,  or  to  bury 
any  corpse  that  is  brought  to  the  church  or  church- 
yard, convenient  warning  being  given  him  thereof 
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1^1*^    before,  in  such  manner  and  form  as  is  prescribed  in 
May  sell,      the  Book  of  Common  Prayer  ;  and  if  he  shall  re* 
MlniH.      fuse  to  christen  the  one  or  bury  the  other,  except 
sf^       the  party  deceased  were  denounced,  excommuni- 
cated, mqjori  excammnnicatitme  for  some  grievous 
and  notorious  crime,  and  no  man  able  to  testify  of 
his  repentance,  he  shall  be  suspended  by  the  bishop 
of  the  diocese  from  bis  ministry  by  the  space  of 
three  m6nth/' 

The  JP't/lE A  Article  pleads,  ''  That  notwithstanding 
this  canon  Mr.  Escott  had  upon  two  several  oc- 
casions, the  16th  and  17th  of  December,  expressed 
his  determination  not  to  bury  in  the  churchyard  of 
Gedney  the  infant  daughter  of  Thomas  Cliff  and 
Sarah  Cliff,  his  parishioners,  if  brought  for  burial 
to  the  churchyard  ;  and  that  in  pursuance  of  such 
declared  determination,  the  said  Thomas  Sweet 
Escott,  on  the  17  th  day  of  the  said  month  of  De- 
cember, or  on  some  other  day,  did,  contrary  to  his 
duty,  refuse  to  bury  in  the  churchyard  of  Gedney 
the  corpse  of  Elizabeth  Ann  Cliff  which  was  then 
brought  to  the  churchyard,  convenient  warning 
having  been  given  for  that  purpose/' 

The  Sixth  Article  pleads,  ''  That  the  child  died 
within  the  parish,  consequently  that  that  was  the 
place  in  which  it  was  entitled  to  be  interred — 
that  it  was  the  daughter  of  Thomas  Cliff  and 
Sarah  his  wife,  who  were  Protestants,  of  the  class 
of  people  commonly  called  or  known  as  Wesleyan 
Methodists,  and  who  had  been  in  the  habit  of  fre- 
quenting for  some  time  previous  to  the  t7th  of 
December  a  chapel  or  place  of  religious  worship 
established  for  that  class,  which  was  within  the 
parish  of  Gedney — that  the  child  had  been  bap- 
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tized  on  or  about  the  Ist  day  of  October  in  that  184L 
year,  1839,  according  to  the  rite  or  form  of  baptism  May  ath. 
generally  received  and  observed  among  the  said  RrHtTiM 
class  of  people  known  as  Wesleyan  Methodists,  that 
is  to  say  (for  this  is  the  important  point),  that  the 
child  was  baptized  with  water,  and  in  the  name  of 
the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost, 
by  the  Reverend  Elisha  Bailey,  a  minister,  preacher, 
or  teacher  of  the  said  class  of  people  commonly 
called  or  known  as  Wesleyan  Methodists — ^that  of  the 
aforesaid  fact  of  baptism  Mr.  Escott  was  informed, 
both  on  the  16th  of  December,  1839,  by  the  father 
of  the  child,  and  on  the  17th  of  that  month  by  Mr. 
Bond,  also  a  minister  of  the  Wesleyan  Methodists, 
who  urged  and  entreated  him  upon  those  occasions 
to  consent  to  bury  the  corpse,  and  that  he  was  at  the 
time  of  his  refusal  to  bury  the  corpse  sufficiently 
apprised  and  aware  of  the  fact  of  baptism — that 
upon  those  occasions,  as  well  as  at  the  time  when 
the  child  was  brought  to  the  churchyard  for  the 
purpose  of  interment  upon  the  said  17th  of  De- 
cember, application  was  made  for  the  burial  thereof 
in  the  manner  prescribed  by  the  Book  of  Common 
Prayer,  and  that  Mr.  Escott  refiised  to  comply  with 
such  entreaties/' 

The  Seventh  and  Eighth  are  merely  general  Ar- 
ticles, stating  that  the  offence  is  one  which  subjects 
Mr.  Escott  to  ecclesiastical  proceedings,  and  that  by 
virtue  of  the  letters  of  request  he  is  subject  to  the 
jurisdiction  of  this  Court. 

Such  are  the  Articles  upon  which  the  present 
proceeding  is  founded  :  and  all  that  was  necessary 
for  the  purpose  of  these  articles  was  to  prove  that 
this  child  was  baptized  by  a  Wesleyan  minister — 
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1841.       that  Mr.  Escott,  the  minister  of  the  parish  within 

May  8tb.      which  the  child  was  bom  and  died,  was  informed 

ivflmmr       ^^  t^^^  ^^c* — ^that  he  was  informed  that  they  meant 

g^       to  bring  the  child  for  burial  upon  the  day  following 

that  upon  which  the  notice  was  given, — and  that 

being  fully  apprised  of  that  fact  he  refused  to  attend, 

and  that  the  child  was  accordingly  interred  without 

the  burial  service  being  read  over  it. 

All  the  facts  thus  stated  in  the  Articles  are  either 
admitted  in  acts  of  Court,  or  fully  proved  by  wit- 
nesses. I  do  not  mean  to  refer  in  detail  to  the  evi- 
dence. It  is  extremely  desirable  that  all  angry 
feeling  should  be  laid  aside  in  the  consideration  of 
this  case,  and  that  the  question  should  receive  its 
determination  upon  the  true  and  proper  ground, 
namely,  whether  a  child  who  had  received  the  out- 
ward and  visible  form  of  baptism  (that  is,  had  been 
sprinkled  with  water  in  the  name  of  the  Father, 
and  of  the  Son,  and  of  the  Holy  Ghost)  by  a  dis- 
senting minister,  not  being  a  lawful  minister  of  the 
Church  of  England,  nor  episcopally  ordained,  as  it 
is  admitted  was  the  case  with  respect  to  Mr.  Bailey 
who  administered  the  rite,  is  to  be  considered  as 
unbaptized  and  not  entiled  to  have  the  burial 
service  read  at  its  interment,  or  whether  the  refusal 
to  read  the  service  over  the  child  so  baptized  does 
or  does  not  bring  the  party  so  refusing  within  the 
provision  of  the  canon. 

I  have  already  said  that  the  allegation  of  Mr. 
Escott  propounds  matters  of  law  rather  than  of  fact. 
The  First  Article  of  his  allegation,  after  reciting 
the  fifth  of  the  promoter's  Articles,  pleads,  '*  that 
Mr.  Escott,  in  forming  the  determination  of  re- 
fusing to  read  the  burial  service  at  the  interment 
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of  the  corpse  of  Elizabeth  Ann  Cliff  in  the  church-       1841. 
yard  of  the  parish  of  Gedney,  was  so  far  from  acting     May  8th. 
in  contempt  of  the  laws,  canons,  and  constitutions      ^umir 
of  the  Church  of  England,  that  he  acted  in  obedience       e^^, 
to,  and  in  conformity  with,  the  laws  and  consti- 
tutions to  which  he  had  bound  himself  when  he 
became   an  ordained   minister  of  the   Church   of 
England." 

The  Second  Article  pleads,  *'  That  in  the  preface 
to  the  form  and  manner  of  making  deacons,  as  esta- 
blished by  the  Liturgy  of  the  Church  of  England,  it 
is  expressly  set  forth  and  provided,  'That  none 
shall  be  accounted  or  taken  to  be  a  lawful  bishop, 
priest,  or  deacon  in  the  United  Church  of  England 
and  Ireland,  or  sufficient  to  execute  any  of  the  said 
functions,  except  he  be  called,  tried,  examined,  and 
admitted  thereunto  according  to  the  form  hereafter 
following,  or  hath  had  formerly  episcopal  conse- 
cration or  ordination.' "  Therefore  putting  in  issue 
the  fact  of  the  validity  of  the  administration  of  the 
baptism  of  this  child. 

The  Third  Article  recites  the  Sixth  Article, 
which  I  have  read,  in  which  it  was  alleged  that  the 
child  had  received  baptism  according  to  the  Wes- 
leyan  rite  by  a  minister  of  that  class  of  people,  and 
it  pleads,  *^  That  such  minister,  teacher,  or  preacher 
was  unordained,  and  that  any  rite  or  form  of  baptism 
performed  by  any  such  minister,  teacher,  or  preacher 
is  to  all  intents  and  purposes  m,ill  and  void  in  the 
sense  of,  and  according  to,  the  articles,  canons,  and 
rubric  of  the  Church  of  England." 

The  Fourth  Article  pleads,  "  That  from  and 
after  the  conferences  holden  at  Hampton  Court  in 
the  year  of  our  Lord   1603,  the  practice  of  the 
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1841,  Church  of  Rome  which  had  hitherto  permitted  the 
May  8th.  rite  of  baptism  to  be  performed  by  laymen  and 
Mlsm  midwives  under  license  from  the  bishops  of  their 
2J^,  respective  dioceses,  and  which  practice  had  been  up 
to  that  period  tolerated  by  the  reformed  Church  of 
England,  was  repudiated  by  the  ecclesiastical  au- 
thorities of  this  realm,  assembled  at  the  said  con- 
ferences of  Hampton  Court  as  aforesaid ;  and  in 
order  to  give  effect  and  force  to  such  repudiation. 
King  James  I.  directed  and  caused  an  alteration  to 
be  made  accordingly  in  the  Liturgy  of  the  Church 
of  England."  And  Mr.  Escott  alleges  and  under- 
takes to  prove  that  from  that  period,  namely,  the 
period  of  the  Hampton  Court  conferences  of  1603, 
to  the  present  day  the  Liturgy  of  the  Church  of 
England  has  not  allowed  the  rite  of  baptism  per* 
formed  by  unordained  persons  to  be  valid,  but  has 
held  the  direct  contrary.  That  is  the  proposition 
which  Mr.  Escott  undertakes  by  his  counsel  to 
establish. 

The  Fifth  Article  sets  forth  the  Liturgy  of  1595 
(that  is,  the  Liturgy  in  the  time  of  Queen  Eliza- 
beth), in  order  to  show  the  variations  between  the 
Litui^y  of  1595  and  those  which  are  pleaded  iu 
the  subsequent  Article,  and  in  order  to  show  the 
alterations  which  had  taken  place  in  the  opinions  of 
the  heads  of  the  church  assembled  together  to  con- 
sider the  revision  of  the  Liturgy  in  1603.  And  it 
then  sets  forth  the  rubric  of  1595  as  to  the  baptism 
of  persons  in  private  houses,  *^  First,  let  them  that 
be  present  call  upon  God  for  his  grace  and  say  the 
Lord's  Prayer,  if  the  time  will  suffer,  and  then  one 
of  them  shall  name  the  child  and  dip  him  in  water, 
or  pour  water  upon  him,  saying  these  words,  *  I 
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baptize  thee  in  the  name  of  the  Father,  and  of  the       1841. 
Son,  and  of  the  Holy  Ghost/  "     And  it  pleads  that      May  8th. 
this  book  is  now  remaining  in  the  British  Museum.       umw 

The  Sixth  sets  forth  the  Liturgy  printed  in  1606,  g^* 
in  which  the  rubric  is  as  follows : — **  First,  let  the 
lawful  minister  and  them  that  be  present  call  upon 
God  for  his  grace  and  say  the  Lord's  Prayer,  if  the 
time  will  suffer ;  and  then  the  child  being  named 
by  some  one  that  is  present,  the  said  lawful  minister 
shall  dip  it  in  water  or  pour  water  upon  it,  sayii^ 
these  words,  *  I  baptize  thee  in  the  name  of  the 
Father,  and  of  the  Son,  and  of  the  Holy  Ghost  ;*  *' 
and  it  pleads  that  this  book  also  is  now  remaining 
in  the  British  Museum. 

The  difference  between  those  two  Liturgies  con- 
sists  in  this,  thkt  whereas  by  the  first,  that  of  1595, 
one  of  the  persons  present  was  to  call  upon  God  for 
his  grace,  and,  if  time  would  permit,  to  say  the 
Lord's  Prayer,  and  then  one  of  them  was  to  dip  the 
child  or  pour  water  upon  it,  and  to  pronounce  the 
words,  *^  I  baptize  thee  in  the  name  of  the  Father, 
and  of  the  Son,  and  of  the  Holy  Ghost;"  by  the 
Liturgy  printed  in  1606,  it  is  directed,  that  that 
should  be  done  by  the  lawfnl  minister.  That  is 
the  distinction  between  those  two  Liturgies  as  set 
forth  in  this  Allegation. 

The  next  Article,  the  Seventh^  sets  forth  the  rubric 
to  the  Order  for  the  Burial  of  the  Dead,  which 
was  confirmed  by  act  of  Parliament  in  13  k  14 
Car.  II.  and  which  enjoins,  that  such  office  is  not  to 
be  used  for  any  that  die  unbaptized  or  excommu- 
nicated, or  have  laid  violent  hands  upon  themselves. 
That  is  the  law  now  in  force. 

The  Mighth  recites  the  Fourth  Article  on  behalf  of 
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^^^'  the  promoter  which  sets  forth  the 68th  canon  of  1603, 
May  8th.  and  in  contradiction,  or  rather,  I  may  say,  in  ex- 
Masiin  planation  of  that  canon,  it  alleges  that  that  *^  canon 
tSoon.  can  only  be  taken  and  construed  in  conjunction 
with,  and  in  reference  to,  the  other  constitutions 
and  canons  promulgated  in  the  same  code.'**  And 
it  goe^  on  to  plead,  ''  that  by  the  9th  of  those 
canons,  entitled  ^  Authors  of  Schism  in  the  Church 
of  England  censured,'  it  is  ordained  that  *  Whoso- 
ever shall  hereafter  separate  themselves  from  the 
Communion  of  Saints,  as  it  is  approved  by  the 
Apostles'  rules  in  the  Church  of  England,  and 
combine  themselves  together  in  a  new  brotherhood, 
accounting  the  christians  who  are  conformable  to 
the  doctrine,  government,  rites  and  ceremonies  of 
the  Church  of  England  to  be  profane  and  unmeet 
for  them  to  join  with  in  christian  profession,  let 
them.be  excommunicated  ipso  facto  and  not  restored 
but  by  the  archbishop  after  their  repentance  and 
pubh'c  revocation  of  such  their  wicked  errors/ " 
And  it  further  refers  to  the  12th  canon,  entitled 
'^  Maintainers  of  Constitutions  made  in  Conven- 
ticles censured,"  and  recites  those  words  which  are 
embodied  in  the  14th  interrogatory,  addressed  to 
the  witnesses  with  a  view  to  show  that  they  held 
those  tenets  and  therefore  were  under  sentence  of 
excommunication  ipso  facto.  It  is  not  now  neces- 
sary to  repeat  those  words  as  they  have  already 
been  read  by  the  Court.  It  then  refers  to  the  5tb 
canon,  entitled  **  Impugners  of  the  Articles  of  Re- 
ligion established  in  the  Church  of  England  cen- 
sured," in  which  it  is  ordained,  that  *'  Whosoever 
shall  hereafter  affirm  that  any  of  the  Nine  and 
Thirty  Articles  agreed  upon  by  the  archbishop  and 
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bishops  of  both  provinces,  and  the  whole  clergy,  in       1841. 
the  convocation  holden  at  liOndon  in  the  year  of     May  8th. 
our  Lord  1562,  for  avoiding  diversities  of  opinions       Mawim 
and  for  the  establishing  of  consent  touching  true       E^m. 
religion,  ^e  in  any  part  superstitious  or  erroneous, 
or  such  as  they  may  not  with  a  good  conscience 
subscribe  unto,  let  him  be  excommunicated  ipso 
facto  and  not  restored  but  only  by  the  archbishop 
after  his  repentance  and  public  revocation  of  such 
his  wicked  errors." 

The  Ninth  pleads  the  23rd  Article  of  the  Thirty- 
Nine  Articles,  by  which  it  is  decreed,  that  "  It  is 
not  lawful  for  any  man  to  take  upon  him  the  office 
of  public  preaching  or  ministering  the  Sacraments 
in  the  congregation  before  he  be  lawfully  called 
and  sent  to  execute  the  same,  and  those  we  ought 
to  judge  lawfully  called  and  sent  which  be  chosen 
and  called  to  this  work  by  men  who  have  public 
authority  given  unto  them  in  the  congregation  to 
call  and  send  ministers  into  the  Lord's  vineyard." 

The  Tenth  refers  to  the  25th  of  those  Articles  in 
1561,  which  ordained  as  follows,  "There  are  two 
Sacraments  ordained  of  Christ  our  Lord  in  the 
Gospel,  that  is  to  say,  Baptism  and  the  Supper  of 
the  Lord."  And  it  alleges  that  Mr.  Bailey,  referred 
to  in  the  Sixth  Article  on  behalf  of  the  promoter,  "  is 
not  a  lawful  minister  and  never  hath  received  epis- 
copal ordination  or  consecration,  and  that  by  reason 
of  the  premises  Elizabeth  Ann  Cliff  was  not  in  fact 
baptized  by  the  said  Elisha  Bailey,  but  the  said 
pretended  baptism,  if  performed  as  therein  alleged, 
was  altogether  invalid  and  contrary  to,  and  in  con- 
tempt of,  the  doctrine  and  discipline  of  the  Church 
of  England,  and  of  the  laws,  canons,  constitutions, 
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1841.      and  rubric  hereinbefore  more  eftpecially  propounded 

Maysdi.      and  set  forth.'* 

M^v  The  Eleventh  Article  wa&  rejected  by  the  Coai« 

^^  for  these  reasons,  that  it  set  forth  the  discipHne  of 
Mr.  Wesley  which  he  imposed  upon  his  followers, 
and  in  which  he  strongly  repudiated  the  notion, 
that  by  sending  them  forth  to  preach  they  had  au- 
thority to  administer  the  Sacraments  of  Baptism 
and  the  Lord's  Supper.  The  Court  thought  that 
by  no  possibility  could  this  enter  into  the  considera- 
tion of  the  question,  as  to  the  validity  or  invalidity 
of  the  baptism  which  this  child  had  received.  That 
what  Mr.  Wesley  might  have  enjoined  upon  his 
followers  to  do,  or  to  leave  undone,  could  have  no 
efliect  upon  the  decision  of  this  question,  and  that 
such  averments  would  involve  the  necessity  of 
allowing  the  other  side  to  set  forth  Uiat  which  is 
stated  in  the  answer  to  the  interrogatory  addressed 
to  one  of  the  witnesses,  that  at  the  later  peiriod  of 
his  life  Mr.  Wesley  changed  his  opinion,  and  that 
either  the  great  increase  in  number  of  his  followers, 
or  some  other  cause,  rendered  it  necessary  that  be 
should  depart  from  that  rule  which  he  had  pre* 
scribed  to  them,  and  allow  them  to  perform  the 
office  of  baptism  and  to  administer  the  Sacrament 
of  the  Lord's  Supper.  But  in  fact  whatever  their 
discipline  might  have  been,  whatever  orders  or 
rules  might  have  been  issued  by  Mr.  Wesley  for 
their  government,  that  could  not  affect  the  deter- 
mination of  the  Court  upon  the  question  which,  as 
I  have  already  stated,  it  is  called  upon  to  decide^ 
viz.  whether  a  child  that  had  received  the  outward 
and  visible  form  of  baptism — that  is,  whioh  had 
been  in  this  case  sprinkled  with  water  in  the  name 
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of  the  Father,  and  of  the  Son,  and  of  the  Holy       1841. 
Ghost  by  a  dissenting  minister,  that  minister  not     Maysth. 
being  an  ordained  minister  of  the  Church  of  Eng-      biIrim 
land,    nor    episcopally   ordained,    as   the   fact  is      2om. 
admitted  to  be  with  respect  to  Mr.  Bailey — whether 
that  child  so  sprinkled  was  to  be  considered  as 
within  the  terms  of  the  rubric  unbaptized,  and  not 
entitled  to  have  the  burial  service  read  at  its  inter* 
ment— 4)r  whether  the  refusal  to  bury  that  child  and 
to  read  the  service  over  it  did  or  did  not  bring  the 
party  who  so  refused  within  the  provisions  of  the 
68th  canon. 

That  canon  expressly  declares,  that  ministers  who 
shall  refuse  to  bury  a  corpse  that  is  brought  for 
that  purpose,  convenient  notice  having  been  given, 
shall  be  subject  to  the  penalty  of  three  months  sus- 
pension, unless  in  the  case  of  a  person  who  had 
been  denounced  excommunicated  majori  excommu- 
nicatione.  This,  however,  is  not  the  only  case  in 
which  a  clergyman  may  refuse  to  bury  ;  because  by 
the  rubric  of  1661,  which  is  the  rule  by  which  this 
Court  must  now  be  governed  as  the  rule  of  the 
church,  that  service  is  not  to  be  read  over  persons 
who  die  unbaptized  or  excommunicated,  or  who 
have  laid  violent  hands  upon  themselves.  The 
rubric  of  1661  includes  the  disqualification  men- 
tioned in  the  canon  and  adds  these  other  two  dis- 
qualifications, namely,  that  of  dying  unbaptized  or 
of  being  felo  de  se.  These  excepted  cases  being  in 
derogation  of  a  general  right  are  to  be  construed 
strictly.  The  object  of  the  church  and  of  the  legis- 
lature, which  confirmed  the  rubric,  must  have  been 
to  ezclnde  firom  the  offices  of  the  church  all  those 
who  had  never  been  admitted  into  it  by  baptism, 
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1841.       those  who  having  been  once  admitted  into  it  had 
May  8th.      for  some  grievous  offence  been  excluded  from  it; 
MimN      and,  thirdly,  those  who,  dying  in  the  commission 
^J^*       of  mortal  sin,  had  by  their  own  act  renounced  the 
privileges  of  Christianity  ;  the  principle  applicable 
to  these  three  classes  of  persons  being,  that  this  ser- 
vice was  not  to  be  performed  over  those  who  were 
not  at  the  time  of  their  death  members  of  the  church 
of  Christ.    Such  I  take  to  be  the  sum  and  substance 
of  the  disqualifications  which  are  mentioned  in  the 
canon  and  in  the  rubric. 

The  question,  then,  may  now  be  assumed  to  be 
the  validity  or  invalidity  of  a  baptism  administered 
by  a  person  in  the  situation  in  which  Mr.  Bailey 
stood  at  the  time  this  child  was  baptized ;  whether 
a  baptism  so  administered  would  be  acknowledged 
by  the  church  (I  mean  acknowledged  as  sufficient 
to  remove  the  disqualification  mentioned  in  the 
rubric),  whether,  in  point  of  fact,  this  child  was  or 
was  not  ''  unbaptized ;"  for  it  is  obvious  that  the 
child  could  not  fall  under  the  class  of  persons  who 
were  excommunicated,  nor  under  that  third  class 
of  persons  who  had  laid  violent  hands  upon  them- 
selves. In  short,  the  question  which  the  Court  has 
to  determine  is,  whether  the  term  used  in  the 
rubric,  of  persons  dying  unbaptized,  is  to  be  ap- 
plied only  in  cases  where  there  has  been  a  total 
absence  of  the  rite,  or  whether  it  is  to  be  applied 
in  cases  where  there  has  been  a  want  of  qualification 
in  the  person  by  whom  it  was  administered. 

The  first  inquiry  then  is,  what  is  essential  to  the 
administration  of  this  Sacrament?  It  is  admitted 
on  all  hands,  that  no  baptism  is  valid  unless  the 
matter  and  the  form  of  words  prescribed  at  the  in- 
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stitution  of  the  Sacrament  are  observed  and  used,       ^841. 
that  is,  that  the  child  shall  be  immersed  in  or      May  8th. 
sprinkled  with  water,  in  the  name  of  the  Father,       mIrin 
and  of  the  Son,  and  of  the  Holy  Ghost.     That  form       ^m. 
was  used  with  reference  to  this  child,  and  therefore 
so  far  those  things  which  on  all  hands  are  admitted 
to  be  essential  to  the  validity  of  baptism,  were  duly 
complied  with. 

But  it  is  contended,  on  behalf  of  Mr.  Escott,  that 
it  is  not  enough  that  the  outward  and  visible  form 
or  sign  should  be  ministered,  but  that  it  must  be 
administered  by  a  person  duly  authorized  and  com- 
missioned for  that  purpose ;  that  isj  since  the  year 
1603,  and  more  particularly  since  the  year  1661, 
by  an  episcopally  ordained  minister,  for  that  is  the 
meaning  of  the  words  **'  lawful  minister"  mentioned 
in  the  rubric  which  forms  the  present  law  upon  the 
subject ;  and  that  in  fact  the  minister  is  a  necessary 
part  of  the  Sacrament,  so  necessary,  that  without 
him  the  administration  becomes  null  and  void. 

The  question,  therefore,  in  this  case,  must 
eventually  turn  upon  this,  whether  since  the  altera- 
tion in  that  rubric,  an  episcopally  ordained  minister 
is,  as  contended  for  by  Mr.  Escott 's  counsel,  ab- 
solutely necessary  to  the  valid  administration  of 
this  rite  ?  If  this  be  so,  it  will  follow  as  a  matter 
of  course,  that  this  prosecution  must  fall  to  the 
ground,  and  the  defence  set  up  by  Mr.  Escott  will 
be  completely  established,  namely,  that  in  refusing 
to  read  the  burial  service  over  this  child,  he  was 
acting  in  conformity  with,  and  not  in  opposition  to, 
the  law  of  the  church  of  which  he  is  a  minister. 
On  the  other  hand,  if  it  shall  appear  that  the 
minister  is  not  a  necessary  part  of  the  Sacrament, 
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1841.      but  only  to  the  orderly  and  proper  administration 

"kay  8tii.~^  of  it,  and  that  the  Sacrament  itself  is  sufficiently 

Minift      administered,  even  when  administered  by  uncom- 

^^^      missioned  or  unauthorized  hands,  then  Mr.  Escott 

will  have  offended  against  the  law,  and  will  h^ve 

incurred  the  penalty  of  the  canon. 

When  I  state  that  the  question  is,  whether  bap- 
tism administered  by  any  other  than  a  minister 
who  has  received  episcopal  ordination  is  valid  or 
invalid,  I  entirely  disclaim  any  intention  of  entering 
.  into  the  theological  discussion  of  this  much  con- 
troverted point,  which  has  employed  the  talents  and 
pens  of  so  many  able,  learned,  and  pious  men. 
The  decision  of  that  question  belongs  not  to  this 
Court  :*  all  that  it  ]has  to  do  is  to  endeavour  to 
ascertain  whether  me  Church  of  England  has  ex- 
pressed any  deciddi  opinion  upon  it,  and  what  that 
opinion/s;  and  sMpording  to  that  opinion  to  pro- 
nounce its  decision.  The  law  of  the  church  is  that 
alone  which  this  Court  is  called  upon  or  is  competent 
to  administer ;  and  by  that  law  the  Court  must  be 
governed,  without  indulging  in  speculations  of  its 
own,  whether  the  law  is  founded  in  error  or  in 
truth. 

After  the  admission  in  Mr.  Escott's  allegation, 
that  the  practice  of  lay  baptism  was  tolerated  by 
the  Church  of  England  down  to  the  year  1603,  it 
may  at  first  sight  appear  superfluous  to  travel  back 
to  any  earlier  period  for  the  purpose  of  ascertaining 
the  time  at  which,  and  the  extent  to  which,  this 
practice  had  been  admitted  into  the  church.  But 
as  the  admission  itself  was  in  some  degree  qualified 
in  Mr.  Escott's  allegation,  which  stated  ^  X  the 
practice  of  the  Church  of  Rome,,  permitting  baptism 
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by  laymen  aod  by  midwivesy  under  license  from       IML 
the  diocesan,  had  been  tolerated  by  the  Church  of     May  8th. 
England  down  to  the  year  1603,  and  as  it  was      m][^v 
strongly  urged  in  the  course  of  the  argument,  that      gf^^ 
-rii6  introduction  of  baptism  at  all  by  laymen  and 
by  women,  was  one  of  the  corruptions  of  the  Church 
of  Rome,  of  which  it  was  the  object  of  the  Refor- 
mation to  purge  the  church,  it  may  not  be  altogether 
useless  shortly  to  trace  its  progress  from  the  time 
of  its  introduction  into  the  Catholic  Church  to  the 
period  of  the  Reformation,  in  order  that  we  may 
be  enabled  the  better  to  judge  how  much  is  to  be 
charged  to  the  corruption  of  the  Romish  Church, 
and  whether  any  and  what  part  of  it  has  been  de- 
rived from  the  ancient  or  primitive  church.     "  By 
the  custom  of  the  primitive  church  we  mean  (say 
the  reformed  divines  in  the  first  proposition  disputed 
in  Westminster  Abbey,  in   1559)  the  order  most 
generally  used  in  the  church  for  the  space  of  five 
hundred  years  after  Christ,  in  which  times  lived 
the  most  notable  fathers,  as  Justin,  Irenseus,  Ter- 
tuUian,    Cyprian,    Basil,    Chrysostom,    Hierome, 
Ambrose,  Augustine,  and  others/'  (a) 

In  order  to  arrive  at  a  correct  view  of  the  present 
state  of  the  law,  it  is  necessary  to  see  how  the  law 
stood  at  the  time  in  which  the  alleged  alterations 
are  rgpresented  to  have  taken  place.  It  was  stated 
■^ftTrae  case  of  Kemp  v.  Wiches,  (6)  and  is  undoubt- 
edly true,  and  cannot  be  controverted,  that  '*the 
law  of  the  church  is  to  be  deduced  from  the  ancient 
general  canon  law,  from  the  particular  constitutions 
made  in  this  country  to  regulate  the  English  Church, 

{•I  Curdwdl's  Conferences,  p.  56.  (6)  3  Pbill.  276. 
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1841.       from  our  own  canons,  from  the  rubric^  and  from 

May  8th.      any  acts  of  Parliament  which  may  have  passed  upon 

•mI^ht      ^^^  subject,  illustrated  by  the  writings  of  eminent 

^^       persons/'     Those  are  the  guides  which  this  Court 

must  take  for  its  direction  in  the  investigation  into 

the  former  and  present  state  of  the  law  of  the  church 

upon  the  subject  of  baptism,  for  the  inquiry  into 

the  present  state  of  the  law  may  be  very  materially 

assisted  by  its  former  state. 

It  was  observed  in  argument,  that  at  the  first 
institution  of  this  Sacrament,  the  administration  of 
it  was  confined  to  the  Apostles,  and  afterwards 
descended  to  their  successors,  the  bishops  of  the 
church,  and  to  those  who  were  duly  commissioned 
by  them,  and  that  this  continues  to  be  the  law  down 
to  the  present  time.  This  proposition  will  admit  of 
no  dispute,  so  far  as  afiects  the  orderly  and  regular 
administration  of  the  rite  ;  although  it  is  matter  of 
dispute,  and  is  indeed  the  whole  subject  of  dispute 
in  this  case,  whether  the  administration  of  it  by 
others  than  persons  so  commissioned  is  or  is  not 
within  the  view  of  the  church,  a  valid  administration 
of  the  rite. 

I  need  not  state  that  the  practice  of  the  primitive 
church  is  that  to  which  the  Court  would  pay  the 
greatest  attention.  Now,  in  the  very  early,  if  not 
in  the  earliest,  ages  of  the  church,  baptism  by  lay 
hands,  in  the  name  of  the  Father,  Son,  and  Holy 
Ghost,  was  practised,  and  was  allowed  to  be  valid, 
and  upon  no  account  to  be  repeated. 

It  appears  that  so  early  at  least  as  the  end  of  the 
second  or  beginning  of  the  third  century,  the  prac- 
tice had  obtained  to  a  certain  extent ;  for  Tertullian, 
who  lived  at  that  time,  wrote  upon  the  very  subject; 


ARCHES   COURT   OF   CANTERBURY. 


729 


and  reference  might  be  made  to  a  vast  number  of      l&i^l. 
passages  in  his  works,  in  support  of  the  validity  of     Maysth. 
lay  baptism  under  certain  circumstances.     He  thus       m][^n 
expresses  himself  in  the  17th  chapter  **  JDe  Bap-      Sow?. 
tismo.*^ — **  Dandi  guidem  habet  jus  summus  sacerdosj 
qui  est  episcopus.     Dekinc  presbyteri  et  diaconi  non 
tamen  Ane  episcapi  autharitate^  propter  ecclesus  ho- 
norem,  quo  salvo  salvapax  est.  Alioquin  etiam  laids 
jus  est ;  quod  enim  ex  cequo  accipitur  ex  (Bquo  dart 
potest*' 

It  has  been  indeed  said,  that  the  reason  given  by 
Tertullian  for  admitting  the  validity  of  lay  baptism 
is  so  weak  and  unfounded  as  to  detract  from  the 
weight  to  which  the  opinion  of  so  learned  a  person 
would  otherwise  have  been  entitled.  But  his  au- 
thority is  not  appealed  to  for  the  purpose  of  asserting 
the  validity  of  lay  baptism,  but  in  order  to  shew 
that  the  practice  had  obtained,  to  some  extent  at 
least,  at  this  very  early  period  of  the  church,  and 
as  a  necessary  consequence,  that  it  was  not  a  part 
of  the  corruptions  of  the  Romanists  which  had  been 
introduced  into  and  adopted  by  the  Church  of 
England. 

Whether,  therefore,  the  grounds  upon  which 
Tertullian  advocated  and  maintained  the  validity  of 
lay  baptism  be  sustainable  or  not,  he  is  at  all  events 
a  most  valuable  witness  (and  has  been  always  so 
considered)  to  the  existence  of  the  practice  of  lay 
baptism  in  his  time. 

On  the  other  hand,  St.  Cyprian  and  Firmilian, 
who  lived  at  a  later  period  of  the  same  century, 
maintained  that  baptism  by  any  other  than  those 
who  were  duly  and  properly  commissioned,  was 
altogether  null  and  void,  and  that  persons  baptized 
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1841.       by  heretical  and  schismatical  prieBts,  during  the 
May  ath.     time  of  their  heresy  and  schisnit  were  not  sufficiently 
blI^w       baptized,  and  ought  to  be  baptized  again,  because 
s^^l      by  their  heresy  and  schism  they  had  been  reduced 
to  the  state,  if  not  below  the  state,  of  laymen ;  for 
all  these  discussions  arose  upon  the  point  whetWr 
•  baptism  was  or  was  not  to  be  repeated,  it  being  the 
general,  indeed  uniirersal,  doctrine,  according  ta 
the  general  meaning  which  had  been  attributed  to 
this  passage  in  St  Paul's  Epistle  to  the  Ephesians^ 
'^one  Lord,  one  faith,  oue  baptism,''  that  baptiam 
once  validly  administered,  was  not  to  be  repeated^ 
St.  Cyprian  and  Firmilian  maintained  that  those 
sprinklings  were  null  and  void  ab  initioj  in  con- 
sequence of  the  heresy  and  schism  of  those  by  whom 
the  rite  was  administered,  and  consequently  that 
there  was  in  such  cases  no  reiteration  or  repetition 
of  baptism,  because,  in  point  of  fact,  baptism  had 
never  been  administered. 

But  this  opinion  of  St.  Cyprian  and  Firmilian 
was  not  generally  adopted ;  it  was  expressly  over- 
ruled by  the  council  of  Aries  :  for  it  was  said  that 
the  priestly  character  being  once  impressed,  was 
indelible,  and  that  the  commission  could  not  be 
revoked  or  lost  by  any  acts  of  those  to  whom  it  had 
been  entrusted.  And  therefore  the  opinion  seems 
to  have  prevailed,  that  schismatical  and  heretical 
baptisms,  being  performed  by  persons  who  had  been 
originally  duly  commissioned,  were  good  and  valid, 
provided  the  proper  matter  and  form  were  used 
and  observed. 

These  writers,  again,  are  referred  to  only  to  shew, 
that  at  this  time  the  controversy  upon  the  point 
continued,  and  not  for  the  purpose  of  establishing 
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the  validity  or  invalidity  of  the  administration  of       i841. 
the  rite.  Maysth. 

A  great  division  of  opinion  upon  this  point  pre-  Maotik 
vailed  for  a  considerable  time.  The  Eastern  and  ^H^. 
Western  Churches  embraced  different  sides  of  the 
question.  The  Eastern  Church  did  not  adopt  lay 
baptism  till  long  after  the  time  when  the  Western 
Church  had  embraced  it.  But  towards  the  middle 
or  the  end  of  the  fourth  century,  or  the  beginning 
of  the  fifth  century>  the  legality  of  baptism  ad- 
ministered by  laymen  was  upheld  by  St.  Austin, 
who  has  ever  been  looked  upon  as  one  of  the  most 
learned  and  pious  of  the  lathers  of  the  Church. 
From  this  time  the  practice  prevailed,  and  was 
allowed  in  both  the  Eastern  and  Western  Churches ; 
and  the  great  objection  which  appears  to  have  been 
made,  not  to  the  character  of  the  testimony  as  to 
the  existence  of  the  practice,  but  to  the  value  of 
the  opinion  as  to  the  validity  of  that  practice,  was, 
that  St.  Austin  had  embraced  that  opinion*  upon 
an  erroneous  notion  that  baptism  was  absolutely 
necessary  to  salvation — that  no  person  could  by 
possibility  be  saved  unless  he  had  been  previously 
baptized  ;  founding  it  upon  an  erroneous  applica- 
tion of  the  text  of  Scripture,  *^  Unless  a  man  be 
born  of  water  and  of  the  Spirit  he  cannot  enter 
into  the  kingdom  of  Heaven."  Now,  supposing 
St.  Austin  had  embraced  that  opinion,  and  sup- 
posing he  had  embraced  it  to  such  an  extent  as  is 
contended  for  bv  the  writers  who  maintain  the 
opposite  doctrine,  upon  an  erroneous  application 
of  this  passage  of  Scripture,  it  would  make  nothing 
against  his  testimony  as  to  the  existence  and 
adoption   by  the  Church   of  the  practice  of  lay 
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1841.       baptism;  and  if  the  practice  did  exist  in,  and 
May  8th.     adopted  by,  the  Church  at  that  time,  that  is  all 
mI^in      that  is  necessary  for  the  present  consideration  of 
^^^      the  Court.     The  existence  of  the  practice  at  this 
very  early   period — during  the  first  four  or  five 
centuries,  the  best  and  purest  ages  of  the  Churchy- 
shows  that  the  practice  does  not  owe  its  origin  to 
the  corruptions  of  Rome.     That  many  superstitions 
were  engrafted  upon  this  practice  is  true,  but  that 
will  not  affect  the  present  question.     And  the  evi- 
dence of  TertuUian,  St.  Austin,  and  St.  Jerome, 
is  sufficient  to  establish  the  fact  that  the  practice 
existed  at  this  time. 

After  the  time  of  St.  Austin,  the  ancient  canons 
bear  ample  testimony  to  the  universal  adoption  of 
it  as  the  rule  and  order  of  the  Church.  That  such 
was  the  rule  and  order  of  the  Church  is  to  be  col- 
lected from  a  vast  number  of  passages  to  be  found 
in  the  different  books  which  constitute  the  canon 
law.  It  would  be  useless  for  the  Court  to  refer 
to  the  particular  canons  and  constitutions  which 
apply  to  this  subject.  It  is  sufficient  to  state  that 
the  validity  of  lay  baptism  was  recognized,  not 
only  by  the  general  canon  law  of  Europe,  and 
throughout  the  Eastern  and  Western  Churches, 
but  also  by  the  law  of  England,  and  of  the 
English  Church,  long  before  the  Reformation. 

The  titles  of  many  of  the  paragraphs  in  the  third 
part  of  the  decree  "  De  Cansecrationey*'  were 
enumerated  by  my  learned  predecessor,  in  his 
judgment  in  the  case  of  Kemp  v.  Wiciesy  and  are 
to  be  found  in  the  report  of  that  judgment,  and 
every  one  of  them  is  strictly  applicable  to  the 
present    proceeding;    and,    therefore,    the   Court 
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wQuld  refer  to,  and  invoke  them  as  a  part  of  its  1841. 
judgment  in  this  case.  The  passages  there  cited  May  8th. 
are  derived  from  St.  Austin  and  St.  Isidore.  Mlsnn 
Though  the  catalogue  might  be  increased  almost  e^I^ 
ad  infinitum^  I  will  only  at  present  refer  to  one  or 
two  additional  passages  from  the  particular  law 
of  our  own  church,  which  show  that  the  doctrine 
of  the  ancient  church  was  adopted  in  this  country 
to  its  fullest  extent,  and  that  a  great  part  of  our 
baptismal  service  has  been  formed  with  reference 
to  these  particular  canons  and  constitutions.  These 
passages  are  to  be  found  in  the  provincial  consti- 
tutions made  by  the  several  archbishops  of  Canter- 
bury and  the  provincial  synods,  from  the  time  of 
Stephen  Langton  in  the  reign  of  Henry  III.»  down 
to  the  time  of  Henry  Chicheley  in  the  reign  of 
Henry  Y.,  and  thenceforward  to  the  time  of  the 
Reformation.  Such  of  these  constitutions  as  were 
in  existence  in  1463,  were  in  that  year  adopted 
by  the  province  of  York ;  and  the  whole  body  of 
these  constitutions  were  declared  by  the  statute  of 
24th  of  Henry  VUL  to  be  part  of  the  law  of  Eng- 
land, so  far  as  they  were  not  inconsistent  with,  and 
opposed  to,  the  common  law,  the  statute  law,  or 
the  prerogative  of  the  crown;  and  they  conse- 
quently remain  at  the  present  day  the  law  of  the 
Church  of  England,  provided  they  do  not  fall 
•under  either  of  those  exceptions. 

Lyndwood  has  collected  those  several  constitu- 
tions, and  has  also  in  a  most  learned  gloss  upon 
them  set  forth  what  the  law  was  at  the  time  at 
which  he  wrote.  Though  Lyndwood  may  be 
styled  a  Roman  Catholic  canonist,  and  on  that 
account  not*to  be  relied  upon  on  a  question  which 
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^841.       relates  to  the  law  of  the  church  at  the  present  time, 

May  8th.     yet  he  \s  a  iDost  learned  and  sound  expositor  of  the 

fiiu^      law  as  it  stood  at  the  time  when  he  wrote  his  gloss, 

^Som.      &Qd  the  standard  authority  on  all  points  of  the 

canon  law  which  may  arise  in  the  administration 

of  justice  in  these  Courts.     Still  i  do  not  refer  to 

Lyndwood  as  an  authority  for  the  law  of  the  Church 

at  the  present  day,  except  so  far  as  that  law  remains 

unaltered  from  his  time. 

Under  the  title  ^*  De  Sacramentis  iteraifuHs  vd 
non**  book  i,  title  7,  page  40,  is  a  constitution  of 
Archbishop  Peccham  in  the  year  1281.  *'  Bap- 
^imm%  etiam  a  laicis  riti  admimstratu»  rum  est  a 
Mocerdote  iterandus.^^  It  has  been  argued  in  this 
case  that  lay  baptism  was  tolerated  only  by  the 
Romish  Church,  and  by  the  Church  of  England, 
in  cases  of  absolute  necessity.  Lyndwood  however 
has  a  gloss  upon  the  word  **  necesiUatem^**  which 
occurs  in  the  constitution  just  mentioned,  and  I 
refer  to  that  gloss  for  the  purpose  of  showing  that 
in  cases  of  absolute  necessity  lay  baptism  was  not 
only  tolerated  but  enjoined ;  and  that  diough  no 
absolnte  necessity  might  exist,  yet  baptism  once 
administered  tnodo  et  formdj  which  Lyndwood  ex- 
plains to  be  with  water  in  the  name  of  the  Father, 
and  of  the  Son,  and  of  the  Holy  Ghost,  was  a  suffi- 
cient baptism  and  was  not  permitted  in  any  way 
to  be  repeated.  In  commenting  then  upon  that 
word  ^^  necessitatem^**  he  says,  **  Qma  forsan  time- 
tur  de  ejus  morte  mminente  qno  cam  cuiKbet  licet 
baptizare  etiam  patri :  unde  et  kasreticus  tempore 
necesaiUatiB  potest  bapHzare,  dum  tamen  cum  ddnta 
intentione  baptizandi  ncut  forman  eeclesuB^*  He 
then  mentions  other  cases  in  which  such  baptism 
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might  be  administered,  and   he   concludes    with      1841- 
these  words,  ^  ^  Scias  tatnen  quod  kdeus  sine  nece$-      May  sth. 
sitate  baptizan$  peccat^   nam  baptizare  sacerdaiis      mIstTn 
proprium  est  officmtny    et    hoc    verum   solemniter.       ^^. 
Quod  licet  presbyter  baptizare  possit  pnesente  epis^ 
copo  quia  de  offido  suo  est :  tamen  prasente  pres-' 
bytero    clericus    baptizare    nan  debety    nee  Uncus 
prasenie  clenco^  nee   mulier  prcssente  viro"      So 
that  here  he  says,  that  though  the  priest,  whose 
proper  office  it  is  to  administer  the  Sacrament,  may 
administer  it  in  the  presence  of  the  bishop,  yet  the 
''  clericus,''  that  is,  a  person  in  office  below  that  of 
the  priesthood,  oould  not  and  ought  not  properly 
to  administer  the  Sacrament  in  the  presence  of  the 
priest — that  yet  in  his  absence  he  might  administer 
it ;  and  though  a  layman  might  not  administer  it 
in  the  presence  of  the  **  clericus,"  nor  a  woman  in 
the  presence  of  a  man,  yet  they  were  all  of  them 
at  liberty  to  administer  the  Sacrament,  provided 
the  necessity  was  absolute  at  the  time. 

Then  under  the  title  '  [  De  Baptismo  et  ejus 
effectu^  (a)  there  is  a  gloss  pretty  much  to  the  same 
effect,  with  respect  to  the  offence  which  is  com- 
mitted by  a  layman  baptizing  a  child  wikbovt  any 
necessity.  The  effect  for  which  1  at  present  cite 
that,  is  to  show,  that  the  baptism  administered  by 
a  layman  where  there  existed  no  necesrity,  for 
that  administration  arising  from  the  dangerous 
illness  of  the  child  or  from  "other  circumstances 
was  itself  good.  He  says,  "  Pro  vero  tamen  teneas 
quod  extra  casum  necessitatis  solus  sacerdos  est 
debitus  minister  ad  Sacramentum  baptismL    Pec- 

(8)  Bw^  in.,  tit  98,  p.  941. 
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'  1841.       caret  mortaliter    aliquu    non    sacerdos    haptizans- 

May  8th.     pvcBtcr  quom  articulo  mortiB.     Si  tamen  de  Jacto 
MAfTiN       aliquu  non  sacerdos  baptizaret  extra  articuium  ne- 
'  i^^l      cessitatiSf  cum  tamen  debitd  intentione  et  in  forma 

\  £cclesiaBj   tenet   Baptismus   ad  effectum^  quod  sic 

i  haptizatus  non  debet  rebaptizari.     Et  idem  dico  de 

*  non  baptizato  baptizante^  quia  bonitas  ^ive  sanctitas 

ministri  non  est  de  necessitate  baptismi^  sed  de  con^ 

gruentid.''     Therefore  it  is  quite  clear  from  this 

I  passage,  that  at  this  time,  at  least  in  the  Church 

of  Englaady  baptism  though  admiuistered  by  a 
person  who  was  not  duly  qualified  for  that  pur- 
pose, if  administered  in  the  proper  form  and  with 
the  proper  words,  was  a  good  and  valid  baptism, 
at  least  to  the  extent  that  the  baptism  was  not  to 
be  reiterated.  And  there  are  passages  in  the  law 
which  show  that  the  repetition  of  baptism  once 
administered  modo  et  formd^  that  is,  with  water 
and  in  the  name  of  the  Trinity,  was  to  be  punished, 
in  the  case  of  a  person  in  holy  orders,  by  deposition 
or  by  other  severe  punishment,  and  in  the  case  of 
a  layman  by  excommunication. 

I  have  referred  to  these  passages  for  the  purpose 
of  showing  that  by  the  law  of  the  Church  of  Eng- 
land at  this  period,  the  validity  of  lay  baptism,  to 
the  effect  at  least  that  it  was  not  to  be  repeated, 
was  admitted ;  and  consequently,  as  all  this  remained 
unrepealed  and  without  any  alteration  up  to  the  time 
of  the  Reformation,  that  it  is  to  be  taken  to  have 
been  the  actual  law  to  be  observed  by  all  persons 
in  the  Church  of  England  at  that  time, — that 
baptism  so  administered  was  to  be  considered  as 
good  and  sufficiently  administered.  So  important, 
moreover,  did  the  Church  consider  the  adminis- 
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tration  of  this  rite,  that  it  enjoined  the  ministers       1841. 
to  instruct  their  parishioners  in  the  proper  form      May  eiiu 
of  baptism,  that  in  case  of  necessity  arising,  in  case      ulmv 
of   circumstances     occuring,    which    imperatively       Scoit. 
called  for  the  administration  of  it  without  delay, 
there  might  be  no  difficulty  in  administering  that 
right    which,   whether,   wrongly    or    rightly,   was 
considered  necessary  to  salvation. 

Such  was  the  law  of  England  up  to  the  time  of 
the  Reformation.  I  have  already  stated  that  the 
canon  law,  so  far  as  it  had  been  received  in  this 
country,  and  these  provincial  constitutions  were 
confirmed  by  an  act  of  Parliament  of  the  24th  of 
Henry  VIII.,  so  far  as  they  were  not  repugnant 
to  the  common  law,  to  the  statute  law,  or  to  the 
prerogative  of  the  crown ;  and,  therefore,  so  far  as 
they  have  not  been  altered  by  later  statutes,  thus 
continue  to  be  the  law  at  the  present  day. 

At  the  time  of  the  Reformation  various  altera- 
•tions  took  place.  The  first  of  those  alterations  to 
which  I  shall  refer  is  that  which  took  place  in  the 
reign  of  Edward  VI.,  for  although  the  Reformation 
had  made  considerable  progress  during  the  reign 
of  Henry  VIII.,  it  does  not  appear,  I  think,  that 
any  material  alterations  were  made  in  the  Liturgy 
of  the  Church  until  the  reign  of  Edward  VI. 

In  the  time  of  Edward  VI.,  the  Liturgy  of  the 
Church  of  England  was  reduced  into  order  and 
revised.  There  were  during  his  reign  two  Liturgies 
in  Prayer  Books  published,  one  in  the  year  1549, 
and  the  other  in  the  year  1 552 ;  and  in  those 
books  the  title  of  the  form  of  private  baptism  was 
as  follows  :  — '  ^  Of  them  which  be  baptized  in 
private  houses  in  time  of  necessity."     Then  fol* 

.     VOL.  II.  c  c  c 
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1841.  lowed  this  rubric,  **The  pastors  and  curates  shall 
May  6th.  waro  their  parishioners  that  they  defer  not  the 
mI^k  baptism  of  infants  longer  than  the  Sunday,  or  other 
^n.  holyday,  next  after  the  child  shall  be  bom,  unless 
upon  a  great  and  pressing  necessity,  to  be  allowed 
by  the  curate ;  and  abo  they  shall  warn  them, 
that  without  great  cause  or  necessity  they  baptiie 
not  children  in  their  houses  :  and  when  great  need 
shall  compel  them  to  do  so,  that  they  administer 
it  in  this  fashion :  First,  let  them  that  be  present 
call  upon  God  for  his  grace,  and  say  the  Lord's 
Prayer,  if  the  time  will  suffice ;  and  then  one  of 
them  shall  name  the  child,  and  dip  him  in  the 
water,  or  pour  water  upon  him,  saying  these  words, 
'  I  baptize  thee  in  the  name  of  the  Father,  and  of 
the  Son,  and  of  the  Holy  Ghost/  *'  This  having 
been  so  done,  those  persons  having  thus  called 
upon  Grod,  and  one  of  them  having  thus  dipped 
the  child  into  water,  and  said  the  proper  form  of 
words  over  it,  this  declaration  as  to  the  validity  of| 
the  baptism  so  administered  follows,  *'  And  let 
them  not  doubt  but  that  the  child  so  baptized  is 
lawfully  and  sufficiently  baptized,  and  ought  not  to 
be  baptized  again." 

Nothing  can  be  more  plain  and  express  upon  the 
face  of  this  direction  in  the  rubric,  than  that  the 
child  is  to  be  in  cases  of  necessity  baptized  by  one 
of  the  persons  present,  and  that  being  so  baptized 
it  is  beyond  all  doubt  sufficiently  baptized ;  for  it 
is  said,  ^'  Let  them  not  doubt  but  that  the  child  so 
baptized  is  lawfully  and  sufficiently  baptized,  and 
ought  not  to  be  baptized  again." 

So  far  as  this  Prayer  Book  of  Edward  VL  go6s, 
(and  the  second  Prayer  Book  is  pretty  much,  to  the 
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same  effect,  and  without  any  material  alteration,)       1841. 
it  is  in  confirmation  of  that  which  I  have  already      MajSUu 
shown,  by  various  authorities,  to  have  been  the      uHmv 
ancient  law  of  the  Church.     It  proves  that  after      jj^ 
the  Reformation,  at  least  to  the  time  of  Edward  VI., 
lay  baptism  in  cases  of  necessity  in  private  houses 
was  considered   to   be   a  good  and  sufficient  ad- 
ministration of  the  Sacrament,  so  that  the  child 
ought  not  to   be  brought  to  the  Church  for  the 
purpose  of  being  again  baptized. 

But  the  rubric  goes  on  to  direct,  that  if  the  child 
lives  it  is  expedient  that  he  be  brought  to  the  church 
to  the  intent  that  the  priest  may  examine  whether 
the  child  be  lawfully  baptized  or  not.  Now,  con- 
sidering what  the  law  of  the  church  was  at  this 
time,  it  is  hardly  capable  of  being  made  a  question 
whether  this  was  not  a  direct  and  positive  authority 
for  the  administration  of  baptism  by  laymen.  Be* 
fore  this  time,  as  we  have  seen,  it  was  the  universal 
practice  of  the  church  to  acknowledge  such  baptism 
as  valid,  and  if  an  alteration  in  that  respect  was  in- 
tended, care  would  have  been  taken  to  guard  against 
the  continuance  of  the  ancient  practice.  In  the 
rubric  there  is  not  a  single  allusion  to  the  '^  priest^' 
in  the  administration  of  the  rite.  But  when  the 
child  is  directed  to  be  brought  to  the  church,  then 
for  the  first  time  the  priest  is  mentioned.  From 
this,  it  would  seem,  that  in  cases  of  necessity,  the 
absence  of  the  priest  at  the  time  of  baptism  and  its 
administration  by  a  layman  and  not  by  a  priest, 
were  almost  necessarily  presumed.  The  mention 
of  the  priest  is  first  introduced  when  the  child  is 
directed  to  be  brought  to  the  church  in  order  to  as- 
certain that  all  things  were  done  as  they  ought  to 

c  c  c  2 
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1841.  have  been  done,  then  he  was  to  satisfy  himself  by 
MwBih,  inquiry  of  those  who  brought  the  child  to  the 
jj^^  church  in  what  manner  and  form  the  child  had 
21^  been  baptized,  and,  being  satisfied  upon  that  head, 
he  was  to  certify  that  in  that  case  they  had  done 
well  and  according  unto  due  order  in  baptizing  the 
child.  Neither  is  the  reception  of  the  child  into  the 
church  of  Christ  of  the  essence  of  the  Sacrament. 
The  baptism  is  complete  when  the  child  is  named, 
and  when  it  is  sprinkled  with  water,  in  the  name  of 
the  Holy  Trinity,  fof  it  is  then  that  the  su£5iciency 
of  it  is  declared.  If  the  child  had  died  at  that 
moment  there  could  be  no  doubt  as  the  law  then 
existed  that  the  baptism  itself  would  have  been 
good,  valid,  and  sufficient.  But  as  matter  of  ex- 
pediency, in  order  that  the  congregation  might  be 
informed  whether  the  child  had  been  duly  and  suf- 
ficiently baptized  or  not,  it  was  thought  expedient 
that  the  child  should  be  brought  to  the  church,  in 
order  that  the  priest  might  satisfy  himself  that  all 
things  were  done  as  they  ought  to  be  by  those  who 
were  present  at  the  time  of  the  baptism,  and  might 
certify  to  the  congregation  that  all  was  well  done 
and  in  due  order.  Here,  then,  lay  baptism  is  de- 
clared to  be  valid ;  and  this  rubric  was  confirmed 
by  act  of  Parliament. 

The  first  Prayer  Book  of  Edward  VI.  in  1549, 
was  revised  in  the  year  1552,  but  no  material 
alteration  in  this  service  appears  to  have  been  made. 
Upon  the  death  of  Edward  VI.,  when  Queen  Mary 
succeeded  to  the  throne,  everything  was  restored  to 
the  state  in  which  it  stood  previous  to  the  Reforma- 
tion ;  the  Romish  ritual  was  again  brought  into  use, 
and  the  acts  of  Parliament  which  had  been  passed 
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in  the  former  reign  with  respect  to  religious  matters       1^41. 
were  repealed.    But  upon  Queen  Elizabeth's  acces-     MaySth. 
sion  to  the  crown  those  acts  of  Mary  were  in  their      Mlmir 
turn    rescinded ;    and   then  the  Prayer   Books  of      Som. 
Edward  VI.  were  again  published,  and  again  be- 
came the  rules  by  which  the  offices  of  the  church 
were  to  be  governed. 

Those  Prayer  Books,  with  the  rubric  which  I 
have  already  stated,  with  respect  to  private  baptism 
in  houses,  and  with  respect  t%  the  sufficiency  of 
private  baptism  by  a  person  other  than  a  priest, 
continued  to  be  the  law  during  the  reign  of  Queen 
Elizabeth  with  certain  exceptions,  to  which  I  shall 
presently  allude.  No  other  Prayer  Book  was  pub- 
lished, I  think,  till  the  year  1595,  when  Queen 
Elizabeth's  Prayer  Book  was  published,  which  was 
to  ail  intents  and  purposes  the  same,  as  (at  least 
there  was  no  material  variation  from)  the  book  of 
Edward  VI.  During  the  interval,  however,  between 
1559  and  1595,  various  conferences  had  taken  place 
upon  the  subject  of  alterations  proposed  to  be  intro- 
duced into  the  Book  of  Common  Prayer,  and, 
amongst  other  things,  it  was  required  by  the  Puri- 
tans that  the  Liturgy  should  be  so  altered  as  to  ex- 
clude women  from  administering  the  Sacrament  of 
Baptism.  In  year  1565,  a  long  correspondence 
upon  the  subject  took  place  between  Bishops  Grin- 
dal  and  Horn  with  BuUinger  and  Gualter  of  Zurick. 
In  their  letter,  Bullinger  and  Gualter  complained 
yery  much  of  the  continuance  of  abuses  in  the 
church — those  abuses  are  specified  at  very  great 
length  in  a  letter  which  is  to  be  found  in  the  third 
volume  of  Burnet's  History  of  the  Meformation^ 
and  amongst  others  (which  alone  it  is  necessary  at 
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JWl^^  present  to  advert  to)  they  complained  that  the  bap- 
May  8th.     tism  of  women  in  cases  of  necessity  was  still  retained 
Mlmii      as  part  of  the  order  of  the  English  church  ;  they 
^Skott,      complain    ^*  Mulieres  in  casu   necessitatis  prvoatim 
posse  et  debere  baptizare  infantuhs/*     This  shows 
that  in  1565,  at  the  date  of  this  correspondence, 
the  practice  was  still  continued  in  cases  of  necessity, 
not  only  of  women  baptizing  infants,  but  d  fortiori 
that  baptism  was  administered  by  laymen. 

In  reply  to  this,  Bishops  Grindal  and  Horn,  in  a 
joint  letter,  express  their  opinion  in  these  words, 
^*  Mulieres  et  posse  et  debere  baptizare  infantulos 
nullo  mcdoprorsus  assentimur.''  They  did  not  agree 
to  the  doctrine  of  the  church— ^-that  it  was  right  and 
proper  that  women  should  still  baptize  children. 
That,  however,  continued  to  be  the  law,  and  unless 
that  law  has  been  altered  it  must  continue  to  be  the 
law  of  the  church  :  nothing  appears  to  have  been  done 
till  the  convocation  of  1575.  At  that  convocation, 
which  was  a  general  convocation  of  the  province 
of  Canterbury,  (I  think  it  does  not  appear  that  the 
province  of  York  had  any  concern  or  connexion  with 
that  convocation,)  certain  canons,  fifteen  in  number, 
were  made  and  agreed  upon  ;  and,  amongst  others, 
there  was  one  which  went  directly  to  prohibit  the 
administration  of  private  baptism  by  any  but  a  law- 
ful minister,  or  by  a  deacon  called  to  be  present  for 
that  purpose.  Great  stress  has  been  laid  by  those 
who  deny  the  validity  of  lay  baptism  upon  that 
article,  as  the  object  of  it  purports  to  have  been  to 
remove  any  ambiguity  and  doubt  as  to  the  persoes 
by  whom  private  baptism  was  to  be  administered. 

The  history  of  this  canon  is  involved  in  great 
mystery  and  obscurity.    The  canons,  I  Have  stated, 
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were  origioally  fifteen  in  number;  the  fifteeoth,  I       1841. 
thioky  was  withdrawn,  in  consequence  of  the  Queen      May  stb. 
having  refused    her  assent ;    thirteen   only   were      M^imK 
printed.     This  canon,  in  particular,  which  related      ^^, 
to  the  subject  of  lay  baptism,  was  not  printed  with 
the  others,  though  it  is  asserted  that  it  was  publish- 
ed, and  possibly  may  have  been  circulated  in  ma- 
nuscript,    Gibson,  in  his  first  volume,  page  369, 
says,  that  ''This  article  was  not  published  in  the 
printed  copy,  but  whether  on  the  same  account  that 
the  fifteenth  article  was  left  out,  that  is,  because  it 
was  disapproved  by  the  crown,  I  cannot  certainly 
tell/'     Such  is  Gril^on's  observation  with  respect  to 
this  article. 

Collier,  in  his  Church  History^  (a)  has  given  a 
copy  of  this  canon.  It  is  the  12th  canon  of  1575, 
and  he  states,  ''  This  article,  being  particularly  re- 
markable, I  have  given  it  in  the  words  of  the 
record.'*  And  therefore  he  must,  I  presume,  have 
had  access  either  to  one  of  the  original  copies  of  the 
caoon  or  to  the  canon  itself. 

The  canon  is  in  these  words,  "  And  whereas, 
some  ambiguity  and  doubt  has  arisen  among  divers, 
by  what  persons  private  baptism  is  to  be  adminis* 
tered,  forasmuch  as  by  the  Book  of  Common  Prayer 
allowed  by  statute,  the  bishop  of  the  diocese  is  to 
expound  and  resolve  all  such  doubts  as  shall  arise 
concerning  the  manner,  how  to  understand,  do  and 
execute  the  things  contained  in  the  same  book,  it  is 
now  by  the  said  archbishop  and  bishops  expounded 
and  resolved,  and  every  of  them  doth  expound  and 
resolve,  that  the  said  private  baptism,  in  case  of 

(a)  Vol.  2,  p.  552. 
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1841.       necessity,  is  only  to  be  administered  by  a  lawful 
MaySih.      minister  or  deacon  called  to  be  present  for  that 
Mastik       purpose,  and  none  other/*     So  that  here  there  are 
e2^^*       words  affirmative  and  negative.     It  is  ''  to  be  ad- 
ministered by  a  lawful  minister  or  deacon  called  to 
*    be  present  for  that  purpose  and  none  other/'  and  that 
*'  every  bishop  in  his  diocese  shall  take  order  that 
the  exposition  of  the  said  doubt  shall  be  published 
in  writing  before  the  1st  day  of  May  next  coming, 
in  every  parish  church  of  his  diocese  in  this  pro- 
vince,  and  thereby  all  other  persons  shall  be  in- 
hibited to  intermeddle  with  the  ministering  of  bap- 
tism privately,  it  being  no  part  of  their  vocation." 
As  I  have  already  stated,  this  is  given  in  the  words 
of  the  original  canon  according  to  Collier. 

This  undoubtedly  is  a  very  strong  expression  of 
the  opinion  of  the  convocation,  that  private  baptism, 
in  cases  of  necessity,  was  only  to  be  administered 
by  a  lawful  minister,  or  by  a  deacon  called  to  be 
present  for  that  purpose,  and  none  other ;  and  shows 
that  though  up  to  this  time  lay  baptism  was  con- 
sidered sufficient  for  certain  purposes  at  least,  and 
ought  not  to  be  repeated,  yet  now  there  was  a  great 
alteration  in  the  opinions  of  the  heads  of  the  church 
and  of  the  crown,  if  assented  to  by  the  Queen,  and 
that  that  which  had  been  the  law  under  the  rubric 
of  Edward  VI.  was  no  longer  to  be  tolerated. 

If  the  mandate  for  its  publication  (for  it  is  the 
mandate  of  the  archbishop)  was  obeyed,  the  copies 
of  it  must  have  been  very  numerous,  yet  no  copies 
of  it  have  been  found.  It  is  on  all  hands  agreed,  that 
it  was  not  printed  and  published  in  that  form  with 
the  rest  of  the  canons.  And  that  no  trace  of  it  should 
be  found  except  two  or  three  copies  preserved  in  the 
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public  repositories — ^that  there  should  not  be  found       1841. 
in  the  books  or  registries  of  any  of  the  dioceses  any      May  sth. 
allusion  to  its  publication  in  the  parish  churches  of       Mastiw 
those  dioceses,  is  most  extraordinary,   considering       Imott. 
the  very  great  importance  which  must  be  supposed 
to  have  been  attached  to  such  a  canon  at  the  time. 
No  allusion  whatever  is  made  to  it  that  I  have  been 
able  to  find  in  any  contemporary  writer.     It  does 
not  appear  to  have  been  mentioned  at  the  Hampton 
Court  conferences  in    1603.     It  is  not  mentioned 
by   Hooker  who  wrote   in    1585   or   1586.     This 
document  seems,  so  far  as  I  have  been  able  to  as- 
certain, either  to  have  been  suppressed  immediately 
after  it  was  passed,  or  if  it  was  published  at  all, 
was   never  considered   to   have   any   binding  au- 
thority. 

That  canon,  must,  however,  have  been  agreed 
upon  by  the  convocation,  because  the  archbishop's 
mandate  for  its  publication  is  added  to  it,  and  it  is 
not  impossible  that  it  might  have  received  the 
Queen's  assent,  but  for  some  reason  or  other  it 
never  appears  to  have  had  effect  or  operation  given 
to  it :  whether  it  was  that  it  went  too  far  as  an  act 
of  the  convocation,  in  purporting  to  repeal  the 
rubric  of  Edward  VL,  which  had  been  confirmed  by 
act  of  Parliament,  and,  therefore,  it  was  not  thought 
proper  to  publish  it  with  the  rest,  though  two  or 
three  copies  might  get  abroad  :  whether  it  was  sup- 
posed that  the  bishops  had  exceeded  the  authority 
given  to  them  by  the  preface  to  the  Book  of  Common 
Prayer,  which  is  also  confirmed  by  the  statute,  to 
expound  doubts  and  ambiguities  in  the  respective 
dioceses,  upon  application  made  to  them  by  the 
clergy  for  the  purpose,  and  that  they  had  not  only 
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1S4L       expounded,  but  in  point  of  fact  repealed  the  statute. 

May  8th.     -*-what,  in  short,  was  the  ground  upon  which  it  was 

}i^i,      not  published  the  Court  is  unable  to  conjecture.  But 

^^       certain  it  is  that  the  only  copies  to  be  found  of  it 

are  those  two  or  three  which  I  have  mentioned, 

from  one  of  which,  that  which  is  printed  in  Collier 

was  taken.     Surely  the  effect  of  this  canon  l^eing 

to  introduce  an  entirely  new  principle,  to  supersede 

a  practice  which  had  endured  from  the  third  or 

fourth  century  down  to  the  time  of  the  Reformation, 

and  which  had  been  continued  through  the  reigns 

of  Edward  VI.  and  Queen  Elizabeth,  down  to  the 

time  of  1575,  it  would  hare  been  most  important  to 

show  that  it  was  observed  and  acted  upon. 

And  the  non-appearance  of  this  very  important 
document  is  rendered  still  more  extraordinary  by 
the  circumstance,  that  in  the  year  1584  a  memorial 
or  address  was  presented  to  Archbishop  Whitgift 
by  the  Puritans,  nine  years  after  the  passing  of  this 
canon,  praying,  amougst  other  things,  ''  That  all 
baptizing  by  midwives  and  women  may  from 
henceforth  be  inhibited  and  declared  void."  That 
is  to  be  found  in  Strype*s  Life  of  Archbish^ 
Whitgift.  (a)  If  this  act  of  convocation  had  been 
acted  upon  and  had  been  put  into  operation,  the 
practice  of  baptism  by  midwives  and  women  must 
have  been  suppressed  from  that  time.  If  this  was 
the  law  which  was  to  be  carried  into  execution, 
it  would  have  had  its  effect,  and  that  effect  would 
have  been  to  abolish  the  practice  of  baptizing  by 
midwives  and  by  women.  But  so  far  is  it  from 
having  had  that  effect,  that  to  this  address,  presented 

(a)  Vol  3,  p.  135. 
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to  bim  on  the  part  of  the  Puritans,  the  arclibishop  1840. 
replied  **  That  the  baptism  ministered  by  women, '  uVy  sth. 
and,  therefore,  i  fortiori  by  laymen,  *•  is  lawful  and  3,~^ 
good,  howsoever  they  minister  it,  lawfully  or  un-  ^^** 
lawfully,  (so  that  the  institution  of  Christ,  touching 
the  words  and  elements,  are  duly  used),  no  learned 
man  ever  doubted  until  now  of  late,  some  one  or 
two,  who,  by  their  singularitie  in  some  poynts  of 
religion  have  don  more  harme  and  given  to  the 
adversarie  greater  advantage  than  any  thing  ells 
coulde  doe/'  This  was  in  1584,  nine  years  after 
the  passing  of  this  act  of  convocation.  ''  Neither," 
says  he,  ''any  of  the  fiithers  nor  that  councell,'' 
referred  to  in  the  address — the  council  of  Carthage, 
ever  condemned  the  baptizing  of  women  in  the  case 
of  necessitie  and  extraordinarilie.  But  that  they 
should  baptise  ordinarilie  and  without  necessitie 
the  Papists  themselves  doe  not  allow.  I  never 
herde  that  any  bishopt,  professing  the  gospell,  did 
give  any  such  authoritie  to  midwives,"  that  is,  to 
baptize  ordinarily,  except  in  cases  of  necessity. 
Therefore  Archbishop  Whitgift  maintains  the  suffi- 
ciency of  lay  baptism  by  women  up  to  the  year 
1584,  nine  years,  as  I  have  already  said,  after  the 
passing  of  this  act  of  convocation. 

We  do  not  find  that  the  practice  was  discontinued 
after  1584.  On  the  contrary,  in  the  year  1595  Queen 
Elizabeth's  Prayer  Book  is  published,  containing 
the  very  same  rubric  and  the  same  directions  for 
the  performance  of  private  baptisms,  as  were  con- 
tained in  Edward  the  Sixth's  Praver  Books  in  1548 
and  1552,  and  it  is  most  extraordinary  if  this  act  of 
convocation  was  supposed  to  have,  or  intended  to 
have,  the  effect  which  has  been  contended  for  in 
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^^^*       the  argument,  that  this  practice  should  have  con- 

Mayjith.      tioued,  and  that  do  notice  should  have  been  taken 

MAirriii.       of  it  in  that  Prayer  Book  which  was  published  by 

eIo^tt.       Queen  Blizabeth  in  1595,  but  that  the  rubric  therein 

contained   should  be  of  precisely  the  same  tenor 

as  that  which  had  been  contained    in    the  Prayer 

Books   of  Edward   VI.   in   1548  and    1552,   and 

should  have  directed  that  one  of  the  persons  present 

should  dip  the  child  in  water,  or  pour  water  upon 

him,  using  the  proper  form  of  words;  and  that 

having  so  done,  they  were  not  to  doubt  that  that 

child  was  well  and  sufficiently  baptized,  and  ought 

not  to  be  baptized  again. 

Nor  is  it  contended  that  the  practice  of  lay 
baptism  ceased  at  this  time.  It  is  admitted  on  the 
part  of  Mr.  Escott,  that  the  practice  of  lay  baptism, 
which  had  prevailed  for  nearly  1200  years  before, 
continued  to  be  tolerated,  though  not  aproved,  down 
to  the  period  of  the  Hampton  Court  conferences  in 
1603. 

Immediately  upon  the  accession  of  James  I.  the 
Millenary  Petition,  as  it  was  called,  from  the  great 
number  of  names  subscribed  to  it,  was  presented  to 
him,  in  which  the  Puritans  of  that  time  complained 
again  of  the  existence  of  the  practice  of  baptism  by 
women,  and  required  that  baptism  should  not  be 
administered  by  women,  and  that  it  should  be  so 
explained;  at  this  time,  therefore,  it  is  evident 
that  the  practice  still  continued.  It  is  remarkable 
that  in  this  address  of  the  Puritans  their  demand 
was  limited  to  the  abolition  of  the  practice  of  bap- 
tizing by  women  and  by  midwives.  Their  ob- 
jection was  not  to  the  practice  of  baptism  by  laymen 
according  to  the  practice  of  the  primitive  church. 
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The  consequence  of  this  petition  was,  that  a  con-      ^841. 
ference  was   held   at  Hampton  Court  between  a     May  8th. 
certain  number  of  persons  selected  on  the  part  of      mastiw 
the  Puritans,  and  certain  bishops,  eight  in  number,       ISmr. 
six  deans,  the '  dean  of  the  chapel  royal,  and  two 
doctors  of  divinity.     The  first  of  these  conferences 
was  held   on  the   14th  of  January,   1603,  in  the 
presence  of  the  King  and  the  lords  of  the  council. 

A  short  account  of  what  passed  at  that  conference 
was  communicated  to  some  friends  in  Scotland  by 
Dr.  James  Montague,  the  dean  of  the  chapel  royal,  in 
a  letter  dated  18th  of  January,  1603,  and  is  to  be 
found  in  the  History  of  the  Conferences  on  the  Book 
of  Common  Prayer ^  page  128,  published  by  Dr.  Card- 
well.  It  is  there  stated,  that  the  points  propounded 
by  the  King  for  discussion  were  six  ;  three  were  re- 
specting alterations  proposed  in  the  Common 
Prayer  Book,  two  with  respect  to  the  bishop's  ju- 
risdiction, and  one  with  respect  to  the  kingdom  of 
Ireland.  The  three  alterations  proposed  in  the 
Book  of  Common  Prayer  related  to  the  general 
absolution,  to  the  confirmation  of  children,  and  the 
private  baptism  by  women.  The  latter  is  that  to 
which  alone  it  is  necessary  that  the  attention  of  the 
Court  should  be  addressed  for  the  present  purpose. 

The  discussion  upon  private  baptism,  as  Dr. 
Montague  states,  occupied  three  hours  at  least, 
**  the  King  alone  disputing  with  the  bishops  so 
wisely,  wittily,  and  learnedly,  with  that  pretty 
patience  as  I  think  never  man  living  heard  the 
like  ;"  and  then  he  states  that  "  in  -the  end  he  won 
this  of  them,  that  baptism  should  only  be  adminis- 
tered by  ministers,  yet  in  private  houses  if  occasion 
required,  and  that  whosoever  else  should  baptize 
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1841.      should  be  under  punkhmenl."    Not  that  the  baptbm 

May  8th       should  be  annulled,  but  that  if  any  person  except  a 

t^I^n      lawful  minister  should  take  upon  himself  to  perforna 

^^^      the  ceremony  of  baptism,  that  person  should  be 

punished.     It  was  not  that  the  person  so  baptized 

should  be  rebaptized,  but  that  the  administrator, 

who   had  usurped   the   priest's  office   without  au* 

thority,  should  incur  the  censure  of  the  law. 

'*  To  this  narrative/*  says  Card  well,  *'  was  added 
the  following  note  of  such  things  as  shall  be  re- 
formed/* Then  follows  a  summary  of  the  result  of 
the  discussion,  under  fifteen  heads :  and  Dr.  Card- 
well  states  in  a  pote,  ''  This  is  copied  from  Strype, 
(Whitgift,  vol.  ii.  page  501,)  who  took  it  from  a 
paper  in  the  hand-writing,  as  he  believed,  of  Bishop 
Bancroft  (of  London),'*  one  of  the  bishops  who  were 
present  at  this  conference.  The  third  head  is, 
**  The  private  baptism  now  by  laymen  or  women 
shall  be  galled, '  the  private  baptisme  by  the  minis- 
ters only,  and  all  those  questions  in  that  baptisme 
that  insinuate   it   to   be    done    by   women  tak^i 

awaye. 

A  more  particular  account  of  what  passed,  and  of 
the  views  entertained  by  the  several  bishops  who 
attended  at  that  conference,  is  given  by  Dr.  Barlow, 
who  was  dean  of  Chester,  and  who  was  also  present 
upon  that  occasion,  {CardwelV$  Conferences^  i^.  169;) 
it  is  beaded,  "  The  Summe  and  Substance  of  the 
-  Conference  which  it  pleased  His  Excellent^ajestie 
to  have  with  the  Lords,  Bishops,  and  others  of  his 
Clergy,  (at  which  the  most  of  the  Lords  of  the 
Councill  were  present,)  in  his  Majestie's  Privy 
Chamber  at  Hampton  Court,  January  14,  1603. 
Contracted  by  Wm.  Barlow,  Doctor  of  Divinity, 
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and  Dean  of  Chester/*     He  gives  a  history  of  the       ^841. 
first  day's  conference,  and  the  names  of  the  bishops      ^y  o^- 
who  were  present,  and  then  states  the  points  for       Marin 
discussion  as  they  had  been  stated  by  Dr.  Montague.       ji^m. 
He  says,  ' '  The  third  was  private  baptism ;  if  pri- 
vate for  place,  his  Majesty  thought  it  agreed  with 
ihe  use  of  the  primitive  church ;  if  for  persons,  that 
any  but  a  lawful  minister  might  baptize  anywhere 
he  utterly  disliked  ;  and  in  this  point  his  Highnesse 
grew  somewhat  earnest  against  the  baptizing  by 
women  and  laikes."     He  goes  on  to  state,  (in  page 
174,)  after  some  discussion  upon  other  points,  '^  In 
the  third  place,  the  lord  archbishop  (that  is,  Whit- 
gift,)  proceeded  to  speak  of  private  baptism,  show- 
ing his  Majestie  that  the  administration  of  baptism 
by  women  and  lay  persons  was  not  allowed  in  the 
practice  of  the  church,  but  inquired  of  by  bishops 
in  their  visitation,  and  censured ;  neither  do  the 
words  in  the  book  infer  any  such  meaning." 

Now,  if  Archbishop  Wbitgift  meant  to  say  that 
the  words  of  the  rubric  of  Edward  VI.  did  not  con- 
tain any  permission  for  laymen  to  baptize,  it  is  cer- 
tainly extremely  difficult  to  know  what  words  could 
express  that  meaning  with  more  perspicuity  and 
more  expressly.  But  if  he  meant  that  it  was  not 
intended  to  encourage,  or  to  sanction,  the  adminis- 
tration of  that  rite  except  in  cases  of  necessity  by 
women  or  by  laics,  then  we  can  understand  bis 
meanii^  when  he  says  that  the  words  do  not  infer 
any  such  meaning,  that  is,  that  baptism  by  women 
and  laymen  was  not  allowed  by  the  church  except 
in  cases  of  necessity,  and  that  inquiry  was  made  by 
the  bishops,  in  their  visitation,  and  a  censure  passed 
upon  persons  who  so  administered  it  without  neces- 
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1841.       sity.     That  would  be  perfectlj'  intelligible.     *•  The 
May  sth.      Bishop  of  WoTcester  said  that  indeed  the  words 
i^JT^^      were  doubtful^  and  might  be  pressed  to  that  mean- 
^J^*       ing ;"  that  is,  giving  permission  to  women  and  lay 
persons  to  baptize  ;  "  but  yet  it  seemed  by  the  con- 
trary practice  of  our  church  (censuring  women  in 
this  case)  that  the  compilers  of  the  book  did  not  so 
intend  them,  and  yet  propounded  them  ambiguously, 
because  otherwise  perhaps  the  book  would  not  have 
then   passed   in   the   Parliament/'     Dean    Barlow 
adds,  *'  And  for  the  conjecture,  as  I  remember,  he 
cited   the   testimony  of  my   Lord   Archbishop   of 
York,'*  that  is,  Hutton,   who  was  Archbishop  of 
York  at  that  time  ;  and  there  is  a  letter  inserted  in 
this  Book  of  Conferences  to  the  effect  which  is  here 
stated,  that  he  was  informed  by  some  of  the  re- 
formers that  they  had  left  those  words  so  ambigu- 
ously, in  order  to  prevent  any  successful  opposition 
being  made  to  the  passing  of  the  act  of  Parliament 
Whereunto  the  Bishop  of  London,  "  Bancroft,"  re- 
plied, ^'  that  those  learned  and  reverend  men  who 
framed  the  Book  of  Common  Prayer  intended  not 
by   ambiguous   termes  to   deceive    any,    but  did 
indeed  by  those  words  intend  a  permission  of  pri- 
vate persons  to  baptize  in  case  of  necessity,  whereof 
their  letters  were  witnesses.  *'     So  that  he  puts  it 
upon  that  which  is  stated  in  the  title,  *^  Private 
Baptism  in  Houses  in  Cases  of  Necessity/'     Then 
be  refers  to  some  parts  of  those  letters  in  order  to 
show  *'  that  the  same  was  agreeable  to  the  practice 
of  the  ancient  church ;  urging  to  that  purpose  both 
Acts  ii.,  where  three  thousand  were  baptized  in  one 
day,  which  for  the  Apostles  alone  to  do  was  im- 
possible, at  least  improbable,  and  also  the  authority  | 
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of  TertuUian  and  St.  Ambrose,  and  the  fourth  to       1841. 
the  Ephesians/*  which  I  mentioned  before,  "  plain      May  eth. 
in  that  point,  laying  also  open  the  absurdities  and      Mactin 
impieties  of  their  opinion,  who  think  there  is  no      ^^, 
necessity  of  baptism  ;  which  word  '  necessity'  he  so 
pressed,  not  as  if  God  without  baptism  could  not 
save  the  child,  but  the  case  put,  that  the  state  of 
the  infant,  dying  unbaptized,  being  uncertain  and 
to  God  only  known ;  but  if  it  die  baptized,  there  is 
an  evident  assurance  that  it  is  saved  :"  and  then  he 
continues,  ^^  who  is  he  that  having  any  religion  in 
him  would  not  speedily,  by  any  means,  procure  his 
child  to  be  baptized ,  and  rather  ground  his  action 
upon  Christ's  promise,  than  his  omission  thereof 
upon  God's  secret  judgment." 

*^His  Majesty  replied  first  to  that  place  of  the 
Acts  of  the  Apostles,  that  it  was  an  act  extraordinary, 
neither  is  it  sound  reasoning  from  things  done  be- 
fore a  church  be  settled  and  ^grounded,  unto  those 
which  are  to  be  performed  in  a  church  stablished 
and  flourishing ;  that  he  also  maintained  the  ne- 
cessity of  baptism,  and  always  thought  that  the 
place  of  St.  John  to  which  he  referred,  *  nisi  quis 
renatus  fuerit  ex  aqua,*  &c.,  was  meant  of  the 
Sacrament  of  Baptism,  and  that  he  had  so  defended 
it  against  some  ministers  in  Scotland.  *  And  it 
may  seem  strange  to  you,  my  Lords,'  saith  his 
Majesty,  ^  that  I  who  now  think  you  in  England 
give  too  much  to  baptism,  did,  fourteen  months 
ago,  in  Scotland,  argue  with  my  Divines  there  for 
ascribing  too  little  to  that  Holy  Sacrament.'" 

Then  he  refers  to  that  which  it  is  not  necessary 
to  read;  a  conversation  between  himself  and  '^  a 
pert  minister,"  as  the  King  describes  him,  with 
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1841.      respect  to  the  extent  to  which  baptism  was  neces- 

Mty  8th.     sary.      Then  after  that  it  is  stated :    "  But  this 

taI^s      necessity  of  baptism  his  Majesty  so  expoauded, 

fI^Tt.      ^hat  it  was  necessary  to  be  bad  where  it  might  be 

lawfully  had,  id  est,  ministered  by  lawful  ministersy 

by  whom  alone,  and  by  no  private  person,  he  thought 

it  might  not  in  any  case  be  administered,  and  yet 

utterly  disliked  all  rebaptization,  although  either 

women  or  laikes  had  baptized." 

So  that  the  opinion  of  the  king  was,  that  though 
he  disliked  the  administration  of  baptism  by  any 
but  by  lawful  ministers,  and  thought  private  persons 
ought  not  in  any  case  to  be  permitted  to  administer 
it,  yet  notwithstanding  all  this,  if  there  had  been  a 
de  facto  baptism,  he  disliked  all  rebaptization,  al- 
though women  or  laics  had  baptized.  That  is  the 
expression  he  makes  use  of.  In  other  words,  as 
Lyndwood  expresses  it  in  his  Commentary,  which 
I  have  already  referred  to,  '*  quod  dc  b(q>tizatMS 
nan  debet  rebaptizari.'* 

The  King  having  expressed  this  opinion,  **  the 
Bishop  of  Winchester  spake  very  learnedly  and 
earnestly  in  that  point,  affirming  that  the  denying 
of  private  persons,  in  cases  of  necessity,  to  baptize, 
were  to  cross  all  antiquity,  seeing  that  it  had  been 
the  ancient  and  common  practice  of  the  church, 
when  ministers  at  such  times  could  not  be  got,  and 
that  it  was  also  a  rule  agreed  upon  among  divines, 
that  the  minister  is  not  of  the  essence  of  the  Sacra- 
ment," as  Lyndwood  expresses  it  in  one  of  the 
glosses  to  which  I  have  already  adverted.  ^^Banitas 
dut  sanctitas  ministri  non  tst  de  necessitate  baptismif 
sed  de  congruentid.**  "  The  King  answered :  *  Though 
the  minister  be  not  of  the  essence  of  the  Sacrament, 
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yet  is  he  of  the  essence  of  the  right  and  lawfal  ^   184L 
ministry  of  the  Sacrament/ ''    But  still  his  Majesty     May  sth. 
adhered  to  this  opinion,  that  though  he  disliked  the      mmn 
administration  of  it  by  any  but  a  lawful  minister,      g^ 
yet  he  utterly  disliked  all  rebaptization,  and  there- 
fore affirmed  that  the  baptism  was  good  and  effectual, 
at  least  to  a  certain  extent. 

The  result,  as  I  have  already  stated  from  Dr. 
Montague*s  letter,  was  the  insertion  of  the  words 
**  lawful  minister''  in  the  rubric ;  so  that  whereas 
in  the  former  rubric  it  had  been  ^*  one  of  them  that 
be  present,''  it  was  to  be  altered  that  a  lawful 
minister  was  to  call  upon  God  for  his  grace,  and  a 
lawful  minister  was  to  administer  the  Sacrament ; 
that  was  the  utmost  extent  to  which  the  King  could 
prevail  upon  the  bishops  to  agree.  They  would 
not  agree  to  abolish  altogether  the  administration 
of  the  Sacrament  by  laymen  or  by  women ;  but 
they  consented  to  insert,  which  must  therefore  ne- 
cessarily have  been  as  a  measure  of  order  and  of 
regularity  only,  the  words  *'  lawful  minister.*'  he 
being  the  proper  administrator  of  the  Sacrament, 
but  not  essential  to  its  validity.  The  result  of  this 
long  debate  being,  that  the  seeming  or  actual 
sanction  given  by  the  rubric  of  Edward  VI.  to 
private  baptism  by  laymeu,  should  for  the  future 
be  omitted. 

It  is  quite  clear,  I  think,  that  the  discussion  must 
have  been  upon  the  propriety  of  distinctly  and  ex- 
pressly prohibiting  lay  baptism,  if  not  of  declaring 
it  absolutely  null  and  void.  Otherwise,  what  was 
there  for  the  bishops  to  "  stick  at."  They  did  not 
*^  stick  so  much"  at  the  insertion  of  the  words 
'lawful    minister;"    therefore    they    must    have 
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1841.  *  *^  stuck  at''  something  else;  and,  from  the  very 
Mi^ath.  nature  of  the  discussion,  the  question  must  have 
lil^v  been  whether  or  not  lay  baptism  was  to  be  peremp- 
^^^  torily  prohibited,  or  perhaps  even  pronounced  and 
declared  null  and  invalid  to  all  intents  and  purposes. 
But,  the  utmost  extent  to  which  the  king  could 
prevail  upon  the  bishops  to  go,  was  to  insert  the 
words  "  lawful  minister**  where  the  words  **  one  of 
them  that  be  present''  had  been  previously  inserted. 
I  think  the  result  of  this  conference  at  Hampton 
Court  is  not  that  which  is  alleged  by  Mr.  Escott  in 
his  idlegation,  namely,  that  from  that  period  to  the 
present  day,  that  is,  from  1603,  the  Liturgy  of  the 
Church  of  England  has  not  allowed  the  rite  of  bap- 
tism, performed  by  nnordained  persons,  to  be  valid, 
but  has  held  the  direct  contrary.  It  appears  to  me, 
that  though  the  persons  engaged  in  that  conference 
did  all  that  they  could  to  discourage  the  adminis- 
tration of  baptism  by  laymen  and  by  women,  yet 
that  they  could  not  prevail  upon  themselves  abso- 
lutely and  expressly  to  prohibit,  still  less  to  declare 
such  baptism  altogether  null  and  void. 

The  Liturgy  and  rubric  were  afterwards  altered 
according  to  the  decision  of  the  King  and  of  the 
bishops  at  that  time,  and  the  King,  by  a  proclama- 
tion which  he  issued  very  shortly  afterwards,  which 
is  found  in  page  225  of  the  same  book,  recited 
generally  what  had  taken  place  at  Hampton  Court 
upon  the  occasion  of  those  conferences,  the  result 
of  which  he  states  in  the  proclamation  to  have  been, 
that  he  thought  no  alteration  necessary;  that  he 
thought  ^*  that  some  small  things  might  rather  be 
explained  than  changed ;  not  that  the  same  might 
not  have  been  very  well  borne  with  by  men  who 
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would  have  made  a  reasonable  construction  of  them."      ^84L 
This,  certainly,  is  not  the  language  which  would     Majath. 
have  been  used  if  so  great  an  alteration  as  that    .  f^i^^ 
which  is  contended  for,  had  been  contemplated  in      ^^ 
the  ritual  of  the  church,  as  to  the  mode  of  ad- 
ministering baptism  in  private  houses.     Could  he 
have  said,  *'that  some  small  things  might  rather 
be  explained  than  changed,"  if  the  whole  system 
or  practice  of  twelve  or  thirteen  hundred  years  was 
to  be  entirely  swept  away,  and,  contrary  to  that 
system  and  practice,  the  administration  of  baptism 
expressly  confined  to  the  lawful  minister;  and  if 
not  so  administered,  that  the  ceremony  was  to  be 
altogether  invalid. 

The  language  employed,  to  say  the  least  of  it, 
must  be  considered  as  extremely  ambiguous ;  and 
I  cannot  understand,  if  the  King  and  the  bishops 
had  been  at  that  time  of  opinion  that  lay  baptism 
was  invalid,  why  they  should  have  scrupled  to  ex- 
press their  opinion  upon  the  point  as  plainly  as  was 
done  in  the  Articles  of  1562,  with  respect  to  the 
doctrine  of  purgatory,  of  pardons,  of  the  worshipping 
and  adoration  of  images  and  relics,  and  the  invo- 
cation of  saints,  and  with  respect  to  the  number  of 
the  Sacraments,  and  many  other  corruptions  of  the 
Church  of  Rome,  from  which  the  Church  of  England 
was  at  that  time  purged.  This  point  was  of  equal 
importance  with  those ;  and  one  upon  which,  with 
reference  to  the  comfort  of  the  people,  it  was  abso- 
lutely necessary  to  have  spoken  plainly,  in  order 
that  all  doubts  might  be  removed  from  the  minds 
of  the  king's  subjects,  as  to  the  sufficiency  or  in- 
sufficiency of  baptism  administered  by  any  other 
than  a  lawful  minister.     It  never  could  have  been 
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1841.      intended  by  those  who  attended  this  conference  for 

Mtyath.     the  purpose  of  determining  this  very  important 

lEiii^iN  «  pointy  to  have  left  the  matter  still  in  d^ubt  and 

^1^]      ambiguity,  if  they  had  been  clearly  and  decidedly 

of  opinion  that  a  baptism  administered  by  laymen 

was  altogether  null  and  invalid. 

Under  these  circumstances  the  Court  is,  I  think, 
warranted  in  saying,  that  up  to  this  time  the  church 
had  not  pronounced,  and  at  this  time  did  not  pro- 
nounce, by  any  express  act  or  declaration,  lay  bap- 
tisnt  to  be  invalid,  and  that  if  the  law  at  the  present 
be,  that  lay  baptism  is  invalid,  it  must  have  grown 
out  of  some  subsequent  alteration.  Undoubtedly 
at  this  time  the  inclination  of  the  church  was  to 
discourage  lay  baptism  to  the  utmost  extent ;  but 
I  cannot  think  it  is  to  be  inferred,  that  the  King  or 
the  bishops  were  of  opinion  that  it  was  invalid. 
Indeed,  the  more  important  they  thought  it  to 
discourage  it,  the  more  it  would  be  incumbent  upon 
the  church  to  declare,  in  express  and  positive  terms, 
its  opinion  that  it  was  intwlid,  if  they  had  arrived 
at  any  such  opinion. 

The  practice  does  not  appear,  after  this  period,  to 
have  ceased,  because  we  find  an  objection  to  the 
practice  formed  part  of  the  representations  made  b}' 
the  Presbyterians  to  the  crown  at  the  time  of  the 
Restoration.  Indeed,  it  is  quite  clear,  that  at  the 
time  of  the  Restoration,  and  for  the  last  ten  or 
twelve  years  at  least  before  that  period,  there  could 
have  been  no  public  administration  of  the  Sacra- 
ment of  Baptism  by  lawful  ministers. 

That  which  took  place  at  the  time  of  the  Resto- 
ratiun  was  undoubtedly  of  very  considerable  im- 
portance, because  those  alterations  which  had,  pre- 
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vious  to  that  time,  stood  on  the  sole  authority  of  1841. 
the  King,  not  as  an  act  of  convocation  (for  it  was  May  sth. 
only  the  King  and  a  certain  namber  of  the  bishops  mI^n 
who  had  been  assembled  for  the  purpose  of  discuss-  ^^, 
ing  these  points),  became  then  the  law  of  the  land, 
inasmuch  as  the  Liturgy  and  rubric  of  1661  was  not 
only  adopted  and  subscribed  by  the  clergy  of  both 
houses  of  convocation  and  of  both  provinces,  but 
was  confirmed  by  an  act  of  Parliament  passed  in  the 
13th  and  14th  years  of  the  reign  of  Charles  II. 
The  alteration  determined  upon  by  James  I.  and 
the  bishops  could  not  repeal  the  Act  of  Uniformity 
by  which  the  rubrics  and  Prayer  Books  of  Edward 
VI.  had  been  confirmed;  and  therefore,  up  to  this 
time,  those  Prayer  Books  were  in  point  of  fact  the 
only  legal  form  to  be  observed  as  to  the  several  ser- 
vices which  were  contained  in  those  books.  The 
alteration  made  by  James  I.  had  not  the  authority  of 
law,  though  it  might  be  submitted  to  for  convenience, 
and  because  it  was  thought  that  the  alterations 
which  were  made  in  those  instances  which  I  have 
mentioned,  were  right  and  proper  to  be  made 

But  at  the  time  of  the  Restoration  in  1661,  cer- 
tain other  alterations  were  made  in  the  Book  of 
Common  Praver.  We  all  know  that  various  con- 
ferences  were  held  at  the  Savoy,  for  the  purpose  of 
endeavouring  to  reconcile  the  objections  of  certain 
divines  to  the  Book  of  Common  Prayer.  Certain 
of  the  bishops  and  certain  of  the  leaders  of  the 
Presbyterians  met  for  the  purpose  of  seeing  whether 
they  could  not  agree  upon  such  alterations  as  would 
be  satisfactory  to  both  parties ;  but  in  consequence 
of  the  extent  of  the  demands  made  by  the  Presby- 
terians, which,  if  agreed  to,  would  have  required 


n 


760  CASBS   DETERMINED   IK   TBS 

1841.  not  an  alteration  only,  but  an  entirely  new  model- 
May  8th.  ling  of  the  Litui^,  those  conferences  became  inef- 
jilumi  fectual  for  their  purpose,  and  were  accordingly 
^'^^  broken  off.  The  two  houses  of  convocation,  how- 
ever, proceeded  to  the  revision  of  the  Prayer  Book, 
and  the  book  so  revised  was  approved  by  the  King, 
and  afterwards  by  the  two  houses  of  Parliament,  and 
as  I  have  already  stated,  was  confirmed  by  the 
statute  of  the  13th  and  14th  of  Charles  II.  From 
this  time,  from  the  year  1661,  little  or  no  alteration 
has  been  made  in  it  In  substance  it  remains  as  at 
that  time.  The  rubrics  form  a  part  of  the  statute 
law,  to  which  every  person,  both  clerical  and  laic, 
is  bound  to  conform,  except  so  far  as  in  any  par- 
ticular case  special  exemptions  have  been  intro- 
duced by  subsequent  statutes. 

Now  the  important  part  of  the  rubric  to  be  con- 
sidered at  this  time  is  that  which  is  prefixed  to  the 
Service  for  the  Burial  of  the  Dead,  because  by  that 
rubric,  for  the  first  time,  it  is  declared  that  persons 
who  die  unbaptized  are  not  to  have  that  service 
read  over  them.  It  may  be  here  observed,  how- 
ever, that  though  the  word  ^^  unbaptized"  was  then 
inserted  for  the  first  time  in  the  rubrics  of  the 
church,  yet  the  old  law  equally  prohibited  the  in- 
terment with  the  prayers  of  the  church,  of  those 
who  had  died  unbaptized  by  their  own  fault.  Some 
difference  was  made,  as  we  know  by  reference  to 
writers  upon  the  subject,  and  as  a  matter  of  history, 
between  those  who  died  wilfully  unbaptized,  and 
those  who  died  so  by  unavoidable  misfortune  or 
accident.  But  it  is  stated  in  this  rubric,  that  the 
Burial  Service  is  not  to  be  used  over  persons  who 
die  ''  unbaptized  ;"  and  the  question  to  be  con- 
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sidered  is.  whether  this  word  **  unbaptized/'  with  ^Q^^* 
reference  to  this  rubric,  bears  any  interpretation  May^th. 
different  from  that  which  it  bore  in  the  ancient  Ma*tin 
canon  law,  or  which  was  given  to  the  term  "  not  Escort, 
baptized"  in  the  former  rubrics. 

In  its  usual  and  general  sense,  the  word  ^^  unbap- 
tized'^  would  only  apply  to  persons  to  whom  the 
Sacrament  had  not  been  administered  at  all,  with- 
out respect  to  the  person  by  whom  it  was  adminis- 
tered. But  it  has  been  contended,  that  at  this  time 
the  church  and  the  legislature  must  have  used  the 
word  in  a  more  restricted  and  narrow  sense,  namely, 
that  they  must  have  intended  to  apply  it  to  persons 
who  had  not  been  baptized  by  a  person  who,  ac- 
cording to  the  rubric  for  baptism,  was  alone  autho- 
rized and  commissioned  to  administer  baptism, 
namely,  a  lawful  minister ;  and  that  is  contended 
to  have  meant  in  16&J,  and  at  the  present  time  to 
mean,  a  minister  episcopally  ordained,  so  that  the 
expression  '^  lawful  minister,"  as  used  in  the  rubric 
of  1661,  would  bear  a  different  interpretation  from 
that  which  must  have  applied  to  it  in  the  reign  of 
James  I.,  because  in  the  year  1661,  the  preface  to 
the  Ordination  Service,  which  is  also  confirmed  by 
act  of  Parliament,  directed  that  no  person  should 
be  taken  or  accounted  to  be  a  lawful  bishop,  priest, 
or  deacon  in  the  Church  of  England,  or  suffered  to 
execute  any  of  the  said  functions,  who  was  not  in 
holy  orders,  or  had  not  been  previously  called, 
tried,  examined,  and  admitted  thereunto  according 
to  the  form  hereafter  following,  or  hath  had  for- 
merly episcopal  ordination.  Whereas  down  to  that 
time,  a  person  who  had  been  admitted  bishop, 
priest,  or  deacon  by  competent  authority,  (not  ne- 
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1841.  cessarily  implying  by  these  words  episcopal  au- 
Maysth.  tboiity,)  WES  permitted  to  continue  to  exercise  his 
Mastin  functions,  and  consequently  his  administration  of 
eI^.  the  Sacrament  was  good  and  valid,  and  persons 
baptized  by  him  were  considered  as  members  of  the 
Christian  Church.  The  alteration,  however,  made 
by  the  preface  to  the  Ordination  Service  in  1661, 
dfsentitles  any  person  to  the  appellation  of  ^*  lawful 
minister,"  within  the  meaning  of  the  rubric,  who 
had  not  obtained  episcopal  ordination,  not  neces- 
sarily by  a  bishop  of  this  realm ;  for  the  practice 
has  been  and  still  is  to  admit  and  receive  into  the 
Church  of  England,  and  to  permit  to  exercise 
spiritual  functions  in  the  Church  of  England,  those 
who  have  received  ordination  at  the  hands  of  foreign 
bishops,  particularly  Roman  Catholic  bishops — and 
this  without  conferring  fresh  orders,  but  only  upon 
a  renunciation  of  the  errors  of  the  church  to  which 
they  had  previously  belonged. 

The  act  of  Parliament  of  1661,  therefore,  makes 
it  necessary  that  a  person  shall  be  episcopally  or- 
dained in  order  to  be  a  bishop,  priest,  or  deacon  of 
the  Church  of  England,  or  to  hold  any  preferment 
in  the  Church  of  England.  But  supposing  that  a 
Presbyterian  should  present  himsdf  for  ordination 
to  the  bishop,  and  if  upon  examination  he  was 
found  duly  qualified  for  office  in  the  church,  I  ap- 
prehend that  there  would  be  no  difficulty  whatever 
in  admitting  that  person  to  holy  orders,  and  or- 
daining him,  without  his  being  rebaptized.  Sup- 
posing that  a  Presbyterian,  having  been  baptized  in 
his  own  country  by  a  Presbyterian  minister,  had 
come  to  this  country,  and  had  presented  himself  for 
ordination,  it  would  not  be  requisite  either  before 
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he  was  admitted  into  communion  with  the  church,       ^^^' 
or  before  he  was  ordained  a  minister,  that  he  should     Mtystb. 
be  rebaptized.     And  therefore,  although  in  using      Makw 
the  words  ^'  lawful  minister"  in  the  baptismal  ser*      kS^'^. 
vice,  the  law  intended  a  person  who  was  a  lawful 
minister  according  to  the  law  of  England,  that  is, 
since   1061,   an  episcopally  ordained   minister,   it 
does  not  follow  that  acts  performed  by  persons  who 
were  not  so  ordained  are  invalid.    I  apprehend  that 
no  question  would  arise  as  to  the  validity  of  a  bap- 
tism performed  by  a  Presbyterian  minister,  for  the 
purpose  of  enabling  a  person  so  baptized  to  receive 
orders. 

Bishop  Fleetwood  argues  very  strongly  upon  this 
point  in  his  work  **  Judgment  of  the  Church  of 
MngUmd  on  Lay  and  Dissenting  Baptism.''  In 
(page  554,)  speaking  of  lay  baptism,  he  says,  ^*  For 
the  first  fifty  years  after  the  Reformation  the  Church 
of  England  allowed  of  baptism  performed  by  neither 
bishop,  priest,  or  deacon,  and  declared  that  a  child 
so  baptized  was  fully  and  sufficiently  baptized,  and 
ought  not  to  be  baptized  again."  That  is,  with 
reference  to  the  rubric  of  Edward  the  Sixth.  And 
then  he  says,  secondly,  ^*  The  Church  of  England 
in  the  next  fifty  years,  that  is,  from  James  the 
First  to  Charles  the  Second,  did  call  for  a  lawful 
minister  to  baptize  children,  but  she  did  not  say  all 
that  while  that  all  they  who  were  not  episcopally 
ordained  were  not  lawful  ministers,  for  she  admitted 
and  instituted  into  her  parish  cures  such  as  had  not 
been  episcopally  ordained,  and  consequently  ad- 
mitted their  baptism  to  be  good  and  valid.  Thirdly, 
it  is  not  a  due  nor  just,  much  less  a  necessary  con- 
sequence, that  because  the  Church  of  England  calls 
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184L      for  a  lawful  minister  to  baptize,  and  calls  none  but 
Mtysth.      such  as  have  been  episcopally  ordained  a  lawful 
Mimv      minister,  she  should  therefore  appoint  no  baptism 
Emott.       valid  but  such  as  is  administered  by  an  episcopal 
hand/'    And  then  he  proceeds  to  show  that  **  if 
such  were  the  interpretation  put  upon  the  rubric,  it 
would  exclude  all  administration  of  the  rite  of  bap- 
tism by  Presbyters  of  France,  Germany,  Scotland, 
and  Holland,  whose  acts,  hof^ever,  they  say,  would 
not  be  sanctioned  or  allowed  here,  that  is,  by  the 
law  of  the  church." 

He  goes  on  to  say  :  ''  The  Church  of  England 
will  have  none  but  episcopally  ordained  ministers 
to  baptize  in  England."  But  does  ^^  she  thereby 
disannul  (in  her  judgment  and  opinion)  the  baptisms 
of  all  those  countries  that  are  administered  by 
Presbyters  ?  Was  it  ever  understood  that  if  a 
French,  Helvetic,  German,  Scottish,  or  Dutch 
Presbyter  should  desire  to  communicate  with  the 
Church  of  England,  he  was  to  be  first  baptized  ?  If 
he  desire  to  be  a  clergyman,  and  hold  a  benefice  or 
obtain  a  dignity  in  the  Church  of  England,  he 
must  indeed  be  ordained  according  to  the  English 
form,  or  by  some  episcopal  hand  elsewhere^  for  that 
has  been  the  law  since  1661  ;  and  no  one  can  since 
that  time  be  accounted  a  lawful  minister  but  such  a 
one.  But  does  it  follow  from  thence  that  all  the 
children  they  had  formerly  baptized  were  not 
Christians?  Forthatis  in  iactthe  question.  Will  it  be 
contended  that  those  who  are  not  baptized  by  a  law- 
fully ordained  minister  are  not  Christians  ?  This  is 
indeed  a  consequence  made  by  those  rebaptists,  but 
this  consequence  is  not  made  by  the  law  of  England." 
He  then   proceeds  to  show  that  many  foreign 
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Protestants,   and   several   Dissenting   ministers  at       1841. 
home,    had   been  ordained  without   having  been      May  8th. 
baptized  anew ;   and  he  argues  from  thence  that       mI^ 
they  must  have  been  considered  Christians  though       eSJ^. 
baptized  by  Presbyterian  hands,otherwise  they  would 
not  have  been  ordained.   **  For  when  was  it  heard," 
he  says,  "  either  of  old  or  late,  that  a  man  could  be 
ordained  a  priest  who  had  not  been  baptized  ?" 

Therefore  he  shows  most  clearly  and  conclusively 
that  baptisms  by  Presbyterians,  by  persons  who 
were  not  of  episcopalian  ordination,  nevertheless 
were  good  and  valid  baptisms,  though  a  Presbyterian 
could  not  be  considered  as  a  lawful  minister  under 
the  rubric  of  1661.  The  whole  of  the  work  of  this 
very  learned  prelate  is  extremely  worth  perusal  and 
study.  It  embraces  the  whole  of  the  arguments 
both  for  and  against  lay  baptism,  as  sanctioned  by 
the  Church  of  England  ;  not,  indeed,  as  to  its  ab- 
stract validity  or  invalidity,  but  entirely  confining 
himSelf,  as  he  expressly  states,  to  an  inquiry  into 
the  judgment  of  the  Church  of  England  upon  it. 

But  as  I  have  stated,  this  rubric  as  to  private 
baptism  was  at  that  time  altered,  and  if  the  ad- 
ministration of  baptism  was  thenceforth  to  be  strictly 
confined  to  a  lawful  minister,  that  is,  an  episco- 
pally  ordained  minister,  then  no  baptism  could  be 
valid  without  the  intervention  of  an  episcopally  or- 
dained minister ;  and  none  of  the  privileges  con- 
sequent upon  valid  baptism  would  be  imparted  to 
those  who  had  been  baptized  by  any  other  than  a 
lawful  minister. 

But  if  this  were  so,  it  is  extraordinary  that  the 
only  instance  which  can  be  found  of  a  proceeding 
with  respect  to  the  refusal  to  inter  a  child  or  person 
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^^^*       iMiptized  by  a  Dissenting  minister,  or  by  any  per- 
May8th.      SOU  Other  than  a  lawful  minister,  is  the  case  of 
Ma«tin       Kemp  y.  WickeSj  in  1809.     I   pass  by  that  case 
^!^^.    ■  which  was  mentioned  as  arising  at  Daventry,  which 
in  fact  has  not  any  bearing  upon  this  part  of  the 
case,  because  when  that  case  came  to  be  examinedt 
it  appeared  that  a  criminal  information  had  been 
moved  for  against  the  clergyman  of  Daventry  for 
refusing  to  admit  to  interment   the  body  of  an 
Anabaptist.     In  the  first  instance,  upon  affidavit 
stating   that  interment   had  been  refused   in  the 
churchyard,  a  rule  nisi  for  a  criminal  information 
was  granted  by  the  Court,  but  when  it  came  to  be 
explained  that  what  he  had  refused  to  do  was  not 
to  permit  the  body  to  come  into  the  church,  or  to 
be  interred   in  the  churchyard,  but  to  read  the 
service  over  the  body,  because  he  was  not  satisfied 
that  the  person  had  been  baptized,  that  rule  was 
dismissed.     It  was  dismissed  without  costs ;  because, 
as  I  apprehend,  it  appeared  that  through  inad- 
vertence the  gate  of  the  churchyard  through  which 
the  body  was  to  be  carried  had  been  locked,  and, 
therefore,  there  was  not  access  had  to  the  church- 
yard for  the  purpose  of  that  common  law  right 
which  could  be  enforced  by  application  to  a  Court 
of  Common  Law.      I  apprehend  that  is  the  whole 
of  that  case.     A  rule  for  a  criminal  information  was 
in  the  first  instance  granted,  and  afterwards  dis- 
missed upon  the  ground  that  it  was  only  the  per- 
formance of  the  burial  service  over  the  body  that 
was  refused,  and  not  the  interment  in  the  church- 
yard ;  and  the  doctrine  laid  down  in  that  case,  was, 
that  the  common  law  right  of  interment  in  the 
churchyard    belonged  to  every  parishioner,  and 
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Law,  but  that  the  manner  in  which  the  service  was  May  sth. 
to  be  performed  was  to  be  left  to  the  Spiritual  UAmn 
Court,  aud  there  to  be  enforced.  &^n. 

I  have  said  that  it  seems  to  me  extraordinary 
that  the  case  of  Kemp  v.  Wickes  is  the  first  case 
that  appears  upon  the  records  of  this  Court  that  I 
am  aware  of,  and  the  only  case  that  has  occurred 
with  the  exception  of  that  Which  took  place  at 
Gloucester,  at  about  the  same  period,  or  rather 
antecedently  to  the  decision  of  the  case  of  Kemp 
V.  Wickes;  and  which,  upon  the  explanation  which ^ 
was  given  of  it  on  the  second  day's  argument  by 
Dr.  NickoLU  turned  out  to  be  no  precedent  at  all, 
or  rather  something  worse  than  a  precedent,  look- 
ing at  the  nature  of  the  proceedings  in  that  case. 
The  case,  therefore,  of  Kemp  v.  Wickes  is  the  only 
case  which  has  occurred  in  which  the  question  has 
been  raised  as  to  the  right  of  interment  of  persons 
baptized  by  any  other  than  an  episcopally  ordained 
minister.  This  I  say  is  somewhat  extraordinary, 
considering  that  the  construction  contended  for  is, 
that  since  the  year  1661  no  person  could  be  validly 
baptized  by  any  but  an  episcopally  ordained  minister. 
Yet  such  is  the  fact.  We  do  not  find  from  his- 
torical writers,  that  any  of  the  bishops,  at  their 
visitations  held  after  the  Restoration,  either  refused 
to  confirm  persons  who  had  been  baptized,  (as 
many  must  have  been  from  the  year  1648  to  1660,) 
by  persons  who  were  not  episcopally  ordained,  or 
that  they  impressed  upon  the  clergy  the  necessity 
of  rebaptizing  them.  This  is  in  substance  the  ar- 
gument used  by  Bishop  Fleetwood  in  his  work. 
For  it  must  be  apparent  to  every  body  who  has 
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^^^'  heard  this  case  discussed,  that  we  are  all  drawing 
May  8ih.  our  information  from  the  same  sources — ^the  writings 
MAffriN  of  those  who  have  discussed  this  subject  at  great 
^^,  length,  and  with  great  acuteness  and  ingenuity. 
We  do  not  find  that  the  bishops  in  their  visitation 
charges  impressed  upon  their  clergy  the  necessity  of . 
rebaptizing  those  who  had  received  baptism  from 
unauthorized  hands.  Nothing  of  the  kind  appears, 
nor  does  it  appear  that  those  persons  who  had  been 
so  baptized  were  excluded  from  the  Sacrament  of 
the  Lord's  Supper,  or  that  the  clergy  were  advised 
that  they  should  not  admit  such  persons  to  Christian 
burial,  as  a  lawful  minister  was  the  only  person  who 
could  validly  baptize,  and  as  the  rubric  had  ex- 
pressly declared  that  the  service  was  not  to  be  read 
over  those  persons  who  had  died  unbaptized. 

The  absence  of  all  allusion  to  these  circumstances 
shows  that  in  the  opinion  of  those  by  whom  the  law 
was  framed,  it  was  not  intended  to  include  within  the 
term  '^  unbaptized"  those  who  had  been  baptized 
with  water,  in  the  name  of  the  Father,  and  of  the 
Son,  and  of  the  Holy  Ghost,  though  not  by  a  lawful 
minister,  which  from  1661  meant  a  minister  who 
had  received  ordination  from  episcopal  hands.  In 
fact,  the  practice  continued :  it  was  irregular,  un- 
doubtedly, but  not  null  and  void. 

Nothing  can  show  this  more  clearly  than  that 
which  took  place  at  the  beginning  of  the  last  cen- 
tury, in  the  year  1712,  which  led  to  certain  con- 
ferences at  Lambeth  upon  the  subject — the  last 
epoch  before  the  case  of  Kemp  v.  Wickes  upon  which 
any  very  great  discussion  arose  with  respect  to  the 
validity  or  invalidity  of  lay  baptism  ;  and  it  was 
about  that  time  that  all  those  writers  who  had 
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espoused  one  side  or  other  of  the  subject,  ushered       1841. 
their  productions  into  the  world.  May  8th. 

Bishop  Burnet,  in  his  History  of  his  Own  Times^  mI^k 
says,  "  Another  conceit  was  taken  up  of  the  in-  g^* 
validity  of  lay  baptism,"  (he  is  now  writing  of  the 
period  of  1712),  "  on  which  several  books  have  been 
written :  nor  was  the  dispute  a  trifling  one,  since  by 
this  notion  the  teachers  amongst  the  Dissenters 
passing  for  lay  men,  said  this  went  torebaptizing  them 
and  their  congregation."  He  says,  Dodwell  gave  rise 
to  this  conceit.  He  was  a  very  learned  man  and  led 
a  strict  life — ^he  seemed  to  hunt  after  paradoxes  in 
all  his  writings,  and  broached  not  a  few.  He 
thought  none  could  be  saved  but  those  who  by  the 
Sacraments  had  a  federal  right  to  it,  and  that  those 
were  the  seals  of  the  covenant — so  that  he  left  all 
who  died  without  the  Sacraments  to  the  unco- 
venanted  mercies  of  God,  and  to  this  added,  that 
none  had  a  right  to  give  the  Sacraments  but  those 
who  were  commissioned  to  it,  and  these  were  the 
apostles,  and  after  them  the  bishops  and  priests  or- 
dained by  them.  It  followed  upon  this,  that  Sa- 
craments administered  by  others  were  of  no  value." 

He  then  goes  on  to  state,  ^*  This  strange  and 
precarious  system  was  in  great  credit  among  us, 
and  the  necessity  of  the  Sacrament,  and  the  in- 
validity of  ecclesiastical  functions  when  performed 
by  persons  who  were  not  episcopally  ordained,  were 
entertained  by  many  with  great  applause."  He 
says,  ^^  This  made  the  Dissenters  pass  for  no  Chris- 
tians, and  put  all  thoughts  of  reconciling  them  to 
us  far  out  of  view ;  and  several  bitter  books  were 
spread  about  the  nation  to  prove  the  necessity  of 
rebaptizing  them,  and  that  they  were  in  a  state 
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1841.  of  damnation  till  that  was  done.  But  few  were 
May  8th.  by  theflc  arguments  prevailed  upon  to  berebaptized. 
M^N  ^^^^  struck  even  at  the  baptism  by  midwives  in  Ae 
apaimt  Church  of  Rome,  which  was  practised  and  connived 
at  here  in  England  till  it  was  objected  to  at  the 
conference  held  at  Hampton  Court  soon  after 
James  the  First's  accession  to  the  crown,  and  bq)- 
tism  was  not  till  then  limited  to  persons  in  orders." 
He  says,  '^  Nothing  of  this  kind  was  so  much  as 
mentioned  in  the  year  IGCO,  when  a  great  part  of 
the  nation  had  been  baptized  by  Dissenters.''  That 
is,  that  lay  baptism  was  invalid,  and  that  parties 
so  baptized  were  not  entitled  to  be  considered  as 
Christians.  "But  it  was  now,"  he  says,  "pro- 
moted with  much  heat.  The  bishops  thought  it 
necessary  to  put  a  stop  to  this  new  and  extravagant 
doctrine;  so  a  declaration  was  agreed  to,  first 
against  the  irregularity  of  all  baptisms  by  persons 
who  were  not  in  holy  orders,  but  that  yet  accord- 
ing to  the  practice  of  the  primitive  Church,  and 
the  constant  usage  of  the  Church  of  England,  no 
baptism  (in  or  with  water  in  the  name  of  the 
Father,  Son,  and  Holy  Ghost)  ought  to  be  reite- 
rated." 

Then  Buruet  goes  on  to  state  that  which  perhaps 
is  not  quite  strictly  correct,  but  his  statement  is 
rectified  in  the  life  of  the  prelate  to  whom  I  am 
about  to  refer,  which  was  written  by  his  son,  and  i 
corrected,  as  he  states,  from  papers  in  the  hand- 
writing of  his  father.  Bitrnet  says,  "  The  Arch- 
bishop of  York  at  first  agreed  to  this ;  so  it  was 
resolved  to  publish  it  in  the  name  of  all  the  bishops 
of  England  :  but  he  was  prevailed  on  to  change 
his  mind,  and  refused  to  sign  it,  pretending  that 
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it  would  encoun^e  irregular  baptism  ;  so  the  Arch-       184>1. 
bishop  of  Canterbury »  with  most  of  the  bishops  of     May  8th. 
his  province,  signed  it,  and  resolved  to  offer  it  to       MUmv 
the  convocation.    It  was  agreed  to  in  the  Upper      e^HH 
House — the  Bishop  of  Rochester  only  dissenting. 
But  when  it  was  sent  to  the  Lower  House,  they 
would  not  so  much  as  take  it  into  consideration, 
but  laid  it  aside,  thinking  it  would  encoun^e  those 
who  struck  at  the  dignity  of  the  priesthood."     He 
says,  ''  This  is  all  that  passed  in  convocation." 

In  the  ''  Life  of  Archbishop  Sharpy*'  published 
by  his  son,  a  somewhat  diffisrent  version  of  the  story 
is  given.  But  the  facts  are  substantially  the  same. 
The  ground  of  rejection  of  the  declaration  appears 
to  be  the  same  according  to  both  accounts, — 
namely,  that  there  was  a  danger  of  encouraging 
dissenting  baptisms,  by  publishing  a  declaration 
of  the  bishops  of  the  Church.  So  that  instead  of 
being  issued  as  a  declaration  of  all  the  bishops  of 
both  provinces,  it  was  confined  to  the  province  of 
Canterbury,  signed  by  the  archbishop  and  most  of 
the  bishops  of  his  province,  and  was  agreed  to  in 
the  Upper  House  of  convocation,  the  Bishop  of 
Rochester  only  dissenting ;  and  it  declared,  that 
though  baptism  by  persons  not  episcopally  ordained 
was  irregular,  yet  according  to  the  practice  of  the 
primitive  Church  it  was  valid. 

In  the  account  given  in  '^Archbishop  Sharp's 
Zt/6,"  from  papers  in  his  son's  possession,  and 
which,  therefore,  in  addition  to  being  published 
by  his  son,  may  be  supposed  to  be  correct,  he  says, 
— "  Tuesday,  April  22nd,  at  eleven  o'clock,  I  went 
to  Lambeth.  We  were  in  all  thirteen  bishops. 
We  had  a  long  discourse  about  lay  baptism,  which 
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1841.  of  late  hath  made  such  a  noise  about  the  town." 
May  8th.  So  that  it  is  clear  that  at  this  time  lay  baptism 
Mastin  was  practised,  though  not  considered  regular. 
^wt  u  -^g  ^Yi  agreed  that  baptism  by  any  other  person 
except  lawful  ministers,  ought,  as  much  as  may 
be,  to  be  discourage<l/'  This  is  in  1712.  The 
rubric  had  been  confirmed  by  act  of  Parliament 
in  1661,  to  the  effect  that  lawful  ministers  were 
the  persons  by  whom  baptisms  ought  to  be  ad- 
ministered. **  We  all  agreed  that  baptism  by  any 
other  person  except  lawful  ministers  ought,  as 
much  as  may  be,  to  be  discouraged,  nevertheless, 
whoever  was  baptized  by  any  other  person,  and  in 
that  baptism  the  essentials  of  baptism  were  pre- 
served, that  is,  being  dipped  or  sprinkled  in  the 
name  of  the  Father,  &c.,  such  baptism  was  valid 
and  ought  not  to  be  repeated."  That  is  the  de- 
claration of  the  Archbishop  of  York ,  of  what  was 
the  opinion  of  all  the  bishops  at  that  time  in  town  : 
that  lay  baptism  in  the  name  of  the  Father,  and 
of  the  Son,  and  of  the  Holy  Ghost,  was  valid,  and 
ought  not  to  be  repeated. 

His  son,  Archdeacon  Sharp,  goes  on  to  say, 
^'  This  indeed  is  the  sense  of  the  Church  of  Eng- 
land, as  will  appear  to  any  person  who  considers 
the  rubrics  in  the  office  for  private  baptism,  and 
compares  them  with  one  another,  and  with  the 
previous  questions  in  the  office  itself.  From  all 
which  laid  together,  it  may  be  plainly  collected 
that  where  the  essentials,  matter  and  form,  have 
been  preserved,  though  administered  by  another 
hand  than  that  of  a  lawful  minister,  the  baptism 
shall  not  be  so  •  much  as  hypothetically  repeated ; 
yet  nevertheless  it  is  so  far  condemned  and  dis- 
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approved^  as  irregular  and  uncanonical,  that  the       184>1. 
child  or  person  so  baptized  shall  not  be  received     May  8th. 
into  the  congregation.     But  the  officiating  minister      mI^v 
must  have  recourse  to  the  directions  of  his  or-      ^^ 
dinary,   as   in    other    irregular,    and   uncommon, 
and  difficult  cases.     But  as  our  Church  hath  no 
where  openly  and  expressly  declared  for  the  validity 
of  lay  baptism,  or  allowed  it  to  be  administered  by 
laymen,   in   any   case,   how  extraordinary  soever, 
some  handle  is  left  for  disputing  or  speaking  doubt- 
fully about  her  sense  of  the  matter.     Therefore, 
his  grace  of  Canterbury,  finding  so  many  bishops 
unanimous  in  their  opinion,  that  it  would  he  of 
public  service  if  they  all  joined  in  publishing  a 
declaration  of  their  sentiments,  which  would  ap- 
pear  as  a  kind  of  decision  of  the  point,  and  might 
help  to  make  the  minds  of  some  men  more  easy, 
at  least  to  shorten  the  disputes  then  raised  upon 
this  question.*' 

He  then  inserts  a  letter  of  the  Archbishop  of 
Canterbury  to  the  Archbishop  of  York,  to  this 
effect :  ^'  In  pursuance  of  the  agreement  made  here 
by  your  grace  and  the  rest  of  my  brethren  the 
bishops,  when  I  had  the  favour  of  your  good  com- 
panies on  Easter  Tuesday,  I  met  yesterday  with 
some  of  them,  and  we  drew  up  a  paper  suitable 
(as  we  judge)  to  the  proposal  then  made.  It  is 
short  and  plain,  and  I  hope  inoffensive,  and  for 
a  beginning,  as  I  humbly  conceive,  full  enough. 
I  here  enclose  a  copy  of  it  for  the  perusal  of  your 
grace,  and  of  as  many  others  as  your  grace  shall 
think  fit  to  show  it  to."  He  says,  **  I  send  this 
declaration  unsigned,  because  we  who  were  pre- 
sent, desired  first  to  have    the  opinions   of  your 
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1841.      grace  and  others  who  were  absent,  and  should  be 


Maydtb.  glad  to  know  whether  you  would  have  anything 
mI^w  added  to  it,  or  altered  in  it,  for  we  affect  not  the 
^^.      vanity  of  dogmatizing/' 

Now  the  declaration  is  to  this  effect,  **  Foras- 
much as  sundry  persons  have  of  late,  by  their 
preaching,  writing,  and  discourses,  possessed  the 
minds  of  many  people  with  doubts  and  scruples 
about  the  validity  of  their  baptism,  to  their  great 
trouble  and  disquiet,  we  the  archbishops  and 
bishops,  whose  names  are  underwritten,  have 
thought  it  expedient  on  us  to  declare  our  several 
opinions,  in  conformity  with  the  judgments  and 
practice  of  the  Catholic  Church,  and  of  the  Church 
of  England  in  particular,  that  such  persons  as  have 
been  already  baptized  in  or  with  water,  in  the 
name  of  the  Father,  Son,  and  Holy  Ghost,  ought 
not  to  be  baptized  again.  And  to  prevent  any 
such  practice  in  our  respective  dioceses^  we  do 
require  our  several  clergy,  that  they  presume  not 
to  baptize  any  adult  person  whatsoever,  without 
giving  us  timely  notice  of  the  same,  as  the  rubric 
requires." 

This  declaration,  drawn  up  and  issuing  from  the 
bishops,  directly  shows  that  in  the  opinion  of  ail 
those  persons,  the  law  of  England  and  of  the 
English  Church  remained  as  it  was  before  the 
Reformation. — as  it  was  during  the  time  of  Edward 
VI., — as  it  was  from  the  time  of  James  I.  to  the 
Restoration^ — namely,  that  baptism  administered 
with  water  in  the  name  of  the  Trinity,  though  by 
a  lay  person,  was  nevertheless  good  and  valid,  and 
ought  not  to  be  repeated.  It  affords,  I  say,  a  strong 
indication  of  the  opinion  of  persons  who  lived  at 
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this  period  of  time^  and  who  were  acquainted  with       ^841. 
the  law  and  the  practice  of  the  church  at  that  time.      Ma.  8th. 

Now  the  Archbishop  of  York  in  reply  writes  in  mastin 
these  terms :  *^  I  had  the  honour  of  your  grace's  ^om. 
letter  (with  the  declaration  inclosed)  the  last  night. 
I  am  entirely  of  the  same  sentiments  that  we  all 
declared  we  were,  when  we  had  the  honour  to  dine 
with  your  grace  the  last  week.  But  yet,  for  all  that, 
I  can  by  no  means  come  into  the  proposal  your 
grace  has  now  made  in  your  letter ;  in  that  we 
should  all  declare  (which  is  printed  in  italics)  under 
our  hands  the  validity  of  lay  baptism."  He  bad 
agreed  with  the  others  as  to  the  validity  of  lay 
baptism,  and  there  is  no  alteration  in  the  arch- 
bishop's opinion  as  to  the  validity  of  lay  baptism ; 
but  he  doubted  the  expediency  of  declaring  such 
an  opinion.  He  says,  ^'  I  can  by  no  means  come 
into  the  proposal  your  grace  has  now  made  in  your 
letter,  in  that  we  should  declare  under  our  hands  * 
the  validity  of  lay  baptism" — for  this  reason,  "  for 
I  am  afraid  this  would  be  too  great  an  encourage- 
ment to  the  Dissenters  to  go  on  in  their  way  of 
irr^ular  uncanonical  baptisms.  I  have,  as  your 
grace  desired  me,  communicated  this  matter  to 
three  of  our  brethren,  the  Bishops  of  Chester, 
Exeter,  and  St.  David's,  and  we  have  had  a  full 
discourse  about  it,  and  we  are  all  of  the  same 
opinion  that  I  now  represent." 

And  then  the  son  of  the  archbishop  states  the 
reason  why  he  had  thus  given  this  at  length.  He 
says,  ^*  The  account  of  this  matter  is  the  more  fully 
set  down  here,  because  Bishop  Burnet  has  not 
represented  it  in  a  favourable  light  with  respect  to 
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.1841.       Archbishop  Sharp."  And  then  he  gives  the  accoant 

May  8th.      I  have  already  read  from  Bnmet. 

mI^n  This,  therefore,  is  beyond  all  doubt,  that  up  to 

^'^  1712  the  opinion  of  the  Church  of  England  was, 
that  lay  baptism  was  valid — that  it  was  not  to  be 
repeated — and  that  a  person  who  had  been  baptized 
by  a  layman  was  not  a  person  un  baptized ;  and  np 
to  this  time  there  had  been  no  notion  that  a  person 
so  baptized  was  not  entitled  to  the  rites  of  Christian 
burial.  Indeed,  the  very  first  time,  as  was  pointed 
out  in  the  argument  by  one  of  the  learned  counsel, 
at  which  any  notion  of  this  kind  seems  to  have 
been  entertained,  or  even  to  have  been  hinted  at, 
is  by  Bishop  Fleetwood,  who,  in  summing  up  his 
argument,  amongst  other  things  says,  that  he  never 
would  believe  that  the  Church  of  England  did  not 
hold  the  validity  of  lay  baptism,  though  irregular, 
until  the  bishops  should  order  their  clergy,  both  by 
preaching,  writing,  and  discoursing,  to  tell  their 
congregation  that  unless  they  have  been  baptized 
by  episcopal  hands  they  are  not  Christians ;  they 
must  not  come  to  the  blessed  Sacrament;  they 
ought  not  to  be  married  by  the  appointed  form 
which  supposes  both  parties  to  be  Christians ;  nor 
can  they,  nor  ought  they,  to  have  Christian  burial ; 
the  rubric  (confirmed  by  act  of  Parliament  and 
convocation)  expressly  excluding  unbaptized  per- 
sons. Here  is  the  first  time  'at  which  any  suggestion 
seems  to  have  been  made  by  any  of  the  writers 
whom  I  have  been  able  to  consult  upon  this  occa- 
sion, that  one  of  the  consequences  of  the  denial  of 
the  validity  of  lay  baptism  would  be  the  exclusion 
of  persons  so  baptized  from  Christian  burial. 
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Now,  I  say,  that  at  this  time  it  is  quite  clear  that  1841. 
the  opinion  of  the  church  was,  that  lay  baptism  was  &^i&y  i^- 
valid.  I  do  not  say,  nor  am  I  called  upon  to  say,  Mabtin 
whether  in  my.  opinion  that  which  was  maintained  ySc^. 
by  all  the  bishops  present  at  Lambeth  in  1712  is 
well  founded  or  not.  Whether  baptism  administered 
by  laymen  is  abstractedly  good  and  valid  according 
to  the  intention  of  the  Divine  founder  of  the  Sacra- 
ment, or  not,  is  not  the  question  for  me.  The 
question  for  me  to  determine  is,  what  has  the 
Church  of  England  said  upon  the  subject  ?  Nothing 
can  be  more  clear,  from  the  whole  history  of  the 
church,  from  its  very  early  ages,  or  at  least  from 
the  time  when  St.  Augustine  flourished  in  the 
fourth  and  fifth  centuries,  down  to  the  time  of  the 
Reformation,  and  from  that  time  down  to  the  year 
1712,  than  that  the  baptism  of  persons  who  were 
baptized  according  to  the  proper  form  by  any 
person  other  than  a  lawful  minister  was  considered 
to  be  a  valid  and  sufficient  baptism  ;  and  if  it  was 
valid  and  sufficient  at  that  time,  it  is  equally  valid 
and  sufficient  now  ;  for  no  alteration  whatever  has 
taken  place  in  the  rubric  since  that  time.  Nothing 
can  be  more  clear  than  the  view  which  the  Church 
of  England  has  taken  upon  the  subject.  It  is  very 
true  that  a  great  number  of  writers,  men  who  have 
argued  the  question  with  great  ability,  with  great 
ingenuity  and  great  learning,  have  espoused  different 
opinions  upon  this  subject ;  and  the  references  to 
authors  of  that  description  would  be  endless  if  the 
Court  were  inclined  to  enter  into  the  question 
at  all. 

Bishop  Van   Mildert,  in  his  life  of  Walerland, 
expresses  himself  in  these  terms: — **  The  truth" 
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1841.  (as  to  the  validity  or  invalidity  of  lay  baptism)  '^  to 
Maydtb.  be  established  inust  primarily  depend  upon  its 
MAtnn  agreement  with  the  word  of  God,  and  the  con- 
g^  current  practice  of  the  primitive  church.  On  a 
point  not  absolutely  of  fundamental  importance,  to 
espouse  on  the  one  side  the  opinions  of  such  men 
as  Lawrence/'  (who  was  the  author  of  the  Invalidity 
of  Lay  Baptism,) — ''  the  opinions  of  such  men  as 
Lawrence,  Brett,  Leslie,  and  Waterland ;  or  on  the 
other,  those  of  such  opponents  as  Bingham,  Burnet, 
Kennet,  and  Kelsall,''  (and  to  these  may  be  added 
most  unquestionably  Bishop  Fleetwood,)  can  hardly 
be  deemed  discreditable  to  either  party.  We  know 
that  great  and  good  men  have  differed,  and  still 
differ,  from  each  other  on  this  point,  without  any 
diminution  of  mutual  respect,  or  any  intentional 
deviation  from  the  doctrine  or  discipline  of  the 
church." 

Many  authorities  have  been  cited  in  the  argument, 
and  the  Court  has  thought  it  its  bounden  duty  to 
look  into  and  examine  the  authorities  so  cited,  and 
other  parts  of  the  writings  of  those  authorities,  for 
the  purpose  of  seeing  whether  they  do  or  do  not 
differ  in  other  parts  of  their  works  from  that  which 
is  stated  to  be  their  opinion  in  the  passages  cited, 
and  I  find  them  strongly  adhering  to  the  opinions 
they  had  originally  formed  upon  the  subject. 

Waterland  however,  is  an  exception  to  this,  for 
he  having  originally  espoused  the  doctrine  of  the 
validity  of  lay  baptism,  was  afterwards  converted 
to  the  opposite  doctrine,  and  strongly  and  most 
ably  and  learnedly  contended  that  lay  baptism  was 
invalid.  He  states,  in  the  tenth  volume  of  the 
edition  of  his  works  by  the  Bishop  of  Durham,  in 
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a  letter  written  in  the  year   1713,  (for  all  these       1841. 
books  were  written  about  this  period  of  time  when      May  sth. 
this  conceit  of  Dodwell  is  stated  to  have  been  put      M^m 
forth),  « I  am  not  at  all  surprised  at  Mr.  Kelsall,"       g^! 
(who  was  in  favour  of  the  validity  of  lay  baptism) — 
**  I  am  not  at  all  surprised  at  Mr.  KelsalFs  judgment 
on  the  case.     It  is  not  very  long  since  I  was  myself 
of  the  same  opinion,  being  led  to  it,  as  I  suppose 
he  may,  partly  by  the  good  nature  of  it,  and  partly 
by  the  authority  of  great  names,  as  the  Bishops  of 
Sarum  and  Oxford,  &c. ;  besides  some  passages  of 
antiquity  not  well  understood,  and  I  was  pleased, 
I  confess,  to  see  all  as  I  thought  confirmed  by  Mr. 
Bingham's  Scholastical  History  of  Lay  Baptism. 
But  second  thoughts  and  further  views  have  given 
a  turn  to  my  judgment,  and  robbed  me  of  a  pleasing 
error,  as  I  must  now  call  it,  which  I  was  much  in- 
clined to  embrace  for  a  truth ,  and  could  yet  wish 
that  it  were  so." 

So  that  Waterland  was  in  the  first  instance  in 
favour  of  the  validity  of  lay  baptism,  but  was  after- 
wards converted,  as  it  appears  from  other  parts  of 
his  works,  by  the  writings  of  Mr.  Lawrence.  Mr. 
Lawrence,  it  appears,  was  a  layman  in  the  city  of 
London  who  had  been  baptized  by  a  Dissenting 
minister  ;  he  was  dissatisfied  in  his  own  mind  as  to 
the  validity  of  lay  baptism,  and  he  procured  him- 
self to  be  rebaptized  by  a  curate  of  one  of  the 
parishes  in  London,  and  upon  that  occasion  he 
wrote  a  very  learned  book,  on  the  subject  of  the 
validity  or  invalidity  of  lay  baptism,  and  discussed 
it  with  great  ingenuity,  with  great  learning,  and 
with  great  ability.  But  his  book,  though  extremely 
strong  in  argument  against  the  validity  of  lay  bap- 
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1841.  tism,  does  not  go  directly  to  ascertain  the  view 
May  8th.  which  had  been  taken  of  it  by  the  Church  of 
m^w  England.  The  argument  of  Lawrence,  and  the 
^m.  argument  of  Waterland  after  he  came  round  to  the 
opinion  espoused  by  Lawrence,  is  against  the  ab- 
stract validity  of  it,  that  is,  that  it  was  invalid,  as 
inconsistent  with  the  intention  of  the  Founder. 
They  do  not  attempt  either  the  one  or  the  other, 
except  in  a  very  few  passages,  to  deny  that  the 
Church  of  England  had  practised  it,  and  that  it 
was  the  practice  of  the  church.  On  the  contrary, 
Waterland  expressly  states,  though  be  is  of  opinion 
that  lay  baptism  is  invalid,  that  the  practice  of  the 
Church  of  England  and  the  stream  of  her  divines 
are  directly  against  him.  Though  upon  second 
thoughts  (sincere  as  he  was  in  his  latter  opinions,  as 
from  every  part  of  his  works  it  is  clear),  he  re- 
garded the  practice  as  invalid,  yet  nevertheless  he 
admits  that  the  Church  of  England  had  adopted  a 
different  opinion  with  respect  to  it. 

The  opinion  of  Bingham,  as  I  have  already 
stated,  was  strong  that  lay  baptism  was  valid  in  the 
view  of  the  Church  of  England,  so  was  Mr.  Kelsall, 
to  whose  letter  Waterland  is  replying  in  part  of 
the  work  to  which  I  have  been  adverting.  He 
'  states  that  the  Church  of  Rome,  ever  since  St. 
Austin,  hath  allowed  not  only  laymen  but  even 
women,  in  cases  of  necessity,  to  baptize.  And  he 
states  that  he  ^^  can  produce  canons  of  that  church 
requiring  the  curates  to  instruct  their  people  in  the 
form  of  baptizing,  that  where  necessity  should  re- 
quire, they  might  know  how  to  do  it  aright,"  to 
which  canons  I  have  before  adverted ;  **  which 
practice  was  so  exceeding  frequent  among  them. 
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that  it  was  morally  impossible  but  that  many  of       ^^^' 
their  clergy  must  be  such  as  had  in  their  infancy      May  sth. 
been  so  baptized."     He  also  states,  ^'  that  in  some       Mamin 
cases  baptism  by  lay  hands  hath  been  permitted  by      £^^. 
the  church,  and  in  no  case  (if  administered  with 
water,  in  the  name  of  the  blessed  Trinity)  altogether 
disannulled,  so  as  that  the  receiver  should  be  bap- 
tized anew.     Most  writers  on  both  sides  of   the 
question  allow  this  to  have  been  the  case  ever  since 
St.  Austin,  at  least  in  the  Western  Church.     And 
if  we  derive  our  Sacraments,  as  we  do  the  succession 
of  our  priesthood,  through  the  corrupted  channels 
of  the  Church  of  Rome,  then  I  am  very  much  afraid 
that  an  invalidity  proved  in  the  first,  will  infer  an 
invaliditv  in  the  latter  too/' 

Bishop  Fleetwood  also,  as  I  have  already  stated,' 
expressed  himself  strongly  in  favour  of  the  validity 
of  lay  baptism,  according  to  the  doctrine  of  the 
Church  of  England.  It  is  unnecessary  to  refer 
more  fully  to  him  than  I  have  already  done,  for  the 
purpose  of  showing  that  his  opinion  was,  that  al- 
though the  Church  of  England  considered  lay 
baptism  to  be  irregular — though  the  bishops  were 
to  inquire  after  it  in  their  visitations,  and  to  cen- 
sure the  persons  who  had  usurped  the  office  of 
priest  without  authority,  and  subject  them  to  pun- 
ishment, yet  nevertheless  the  baptism  was  good, 
and  ought  not  on  any  account  to  be  repeated. 

I  will  not  therefore  travel  further  into  the  autho- 
rities which  have  been  cited  upon  this  subject,  with 
the  exception  of  one  upon  whom  great  stress  was 
laid  in  the  course  of  the  argument,  and  that  is 
Wheatley  upon  the  Common  Prayer.  He  does 
certainly  very  strongly  express  his  opinion  as  to  the 
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1841.  inviilidity  of  that  rite,  when  admiaistered  by  lay- 
ii«y8th.  men,  in  the  chapter  **  Of  the  Order  for  the  Banal 
mI^in  of  the  Dead/'  the  first  section.  *^0f  the  Fiist 
^^,  Rubric/'  '*  Whether  this  office  is  to  be  used  over 
such  as  have  been  baptized  by  the  Dissenters  or 
Sectaries,  who  have  no  regular  commission  for  the 
administering  of  the  Sacraments,  has  been  a  subject 
of  dispute,  people  generally  determining  on  one 
side  or  the  other  according  to  their  different  senti- 
ments, of  the  validity  or  invalidity  of  such  disputed 
baptisms.  But  I  think  that  for  determining  the 
question  before  us,  there  is  no  occasion  to  enter 
into  the  merits  of  that  cause,  for  whether  the  bap- 
tisms among  the  Dissenters  be  valid  or  not,  I  do  not 
apprehend  that  it  lies  upon  us  to  take  notice  of  any 
^baptisms,  except  they  are  to  be  proved  by  the 
registers  of  the  church/' 

This  will  carry  the  doctrine  a  great  deal  too  br, 
because  it  would  apply  to  a  great  number  of  per- 
sons who,  from  misfortune  in  regard  to  thmr  bap- 
tisms, had  not  been  registered.  And  such  an 
argument,  therefore,  detracts  to  a  certain  extent 
from  his  authority. 

But  Wfaeatley  differs  from  other  writers — ^from 
Nicholls,  from  Shepherd,  and  from  Cosin,  the 
Bishop  of  Durham. 

The  question,  therefore,  comes  to  this,  as  &r  as 
I  have  hitherto  gone,  namely,  whether,  as  far  as  we 
can  rely  on  the  authority  of  persons  not  entitled  to 
lay  down  or  to  enact  the  law,  but  deserving  of 
great  attention  as  persons  of  great  learning,  piety, 
and  ability,  there  is  not  sufficient  to  show, — not- 
withstanding all  the  writers  on  the  other  side  of 
the  question,— that  the  Church  of  England  at  l«i8t 
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has  looked  upon  lay  baptism  as  valid,  for  the  pur-       1^^' 
pose  for  which  it  is  at  present  necessary  to  consider      ***y  ®*- 
the  question.  Mactin 

There  is,  however,  one  writer  upon  the  subject  ^ooit. 
whose  opinions  it  is  not  improper  that  the  Court 
should  refer  to,  because  he  is  universally  looked  up 
to  as  one  of  the  most  judicious  writers  in  the 
church,  and  that  is  Hooker.  Now  Hooker  was 
decidedly  of  opinion  that  lay  baptism  was  valid. 
He  says,  in  his  Fifth  Book,  which  was  first  pub- 
lished in  1597,  (c.  62.)  "  Hence  the  Church  of  God 
hath  always  hitherto  constantly  maintained,  that  to 
rebaptize  them  which  are  known  to  have  received 
true  baptism  is  unlawful.  If,  therefore,  at  any 
time  it  come  to  pass  that  in  teaching  publicly  or 
privately,  in  delivering  this  blessed  Sacrament  of 
regeneration,  some  unsanctified  hand,  contrary  to 
Christ's  supposed  ordinance,  do  intrude  itself,  to 
execute  that  whereunto  the  laws  of  God  and  his 
Church  hath  deputed  others;  which  of  these  two 
opinions  seemeth  more  agreeable  with  equity,  ours 
(of  the  Church  of  England)  that  disallow  what  is 
done  amiss,  yet  make  not  the  force  of  the  word  and 
Sacraments,  much  less  their  nature  and  very  sub- 
stance, to  depend  on  the  minister's  authority  and 
calling,  or  else  theirs  (alluding  to  the  Puritans) 
which  defeat,  disannul,  and  annihilate  both,  in 
respect  of  that  one  only  personal  defect,  there  not 
being  any  law  of  God  which  saith,  that  if  the 
minister  be  incompetent,  his  word  shall  be  no  word, 
his  baptism  no  baptism  ?"  Again,  "  The  grace  of 
baptism  cometh  by  donation  from  God  alone. 
That  God  hath  committed  the  ministry  of  baptism 
unto  special  men,    it   is   for  order's  sake   in  his 
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1841.  Church,  and  not  to  the  end  that  their  authority 
May  8th.  might  give  being,  or  add  force,  to  the  Sacrament 
mI^n.  itself."  He  says,  lastly,  "  Whereas  general  and 
Ef^*.  full  consent  of  the  godly  learned  of  all  ages  doth 
make  for  validity  of  baptism,  yea  albeit  adminis- 
tered in  private,  and  even  by  women ;  which  kind 
of  baptism,  in  case  of  necessity,  divers  reformed 
churches  do  both  allow  and  defend;  some  others 
which  do  not  defend,  tolerate ;  few,  in  comparison, 
and  they  without  any  just  cause,  do  utterly  dis- 
annul and  annihilate;  surely,  howsoever,  through 
defects  on  either  side,  the  Sacrament  may  be  with- 
out fruit,  as  well  in  some  cases  to  him  which 
receiveth,  as  to  him  which  givethit;  yet  no  dis- 
ability on  either  part  can  so  far  make  it  frustrate 
and  without  effect,  as  to  deprive  it  of  the  very 
nature  of  true  baptism,  having  all  things  else  which 
the  ordinance  of  Christ  requireth." 

Nothing  can  more  strongly  show  that  this  most 
learned  and  pious  person,  and  most  zealous  sup- 
porter of  the  Church  of  England  in  his  time,  that 
is,  at  the  time  of  Queen  Elizabeth,  notwithstanding 
that  canon  of  1575,  (for  this  is  twenty  years  after- 
wards,) held,  that  lay  baptism  was  valid, — though 
it  was  irregular,  though  it  was  an  intrusion  upon 
the  priest's  office  and  subjected  the  party  to  punish- 
ment for  such  intrusion. 

I  will  not  proceed  any  further  with  the  examina- 
tion of  the  writers  upon  this  subject,  whose  names 
I  have  already  mentioned.  The  different  authorities, 
from  the  time  of  TertuUian  down  to  the  time  of  the 
Reformation,  and  the  acts  of  the  church  afterwards, 
to  which  most  of  these  writers  refer,  necessarily 
lead  to  the  conclusion,  that  though  lay  baptism 
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itself  is  irregular,  the  Church  of  England  has  al-       1841. 
ways  held  it  to  be  good  and  valid  baptism,  and  by     Maysth. 
no  means  to  be  repeated.  MAanw 

The  different  parts  of  the  baptismal  service  seem  Bicorr. 
to  confirm  that  conclusion.  The  rubrics  of  Ed- 
ward VL,  of  James  I.,  and  of  Charles  II.,  have 
been  already  quoted.  The  rubrics  of  Edward'  VI. 
werlB  to  the  eflTect  that  in  the  administration  of 
baptism  in  private  houses,  a  layman,  **  one  of  them 
that  were  present,*'  was  to  perform  the  ceremony, 
and  the  baptism  so  administered  was  declared  to  be 
sufficient.  The  rubric  of  James  I.  mentions  a 
lawful  minister  as  the  person  by  whom  the  rite 
was  to  be  performed.  The  rubric  of  Charles  II., 
which  was  confirmed  by  act  of  Parliament,  directs 
that  the  minister  of  the  parish  (or  in  his  absence 
any  other  lawful  minister  that  can  be  procured), 
with  them  that  are  present,  shall  '^  call  upon  God 
and  say  the  Lord's  Prayer,  and  so  many  of  the 
Collects  appointed  to  be  said  before  in  the  form  of 
public  baptism  as  the  time  and  present  exigence 
will  suffer;  and  then  the  child  being  named  by 
some  one  that  is  present,  the  minister  shall  pour 
water  upon  it,  saying  these  words,  *  I  baptize 
thee/ "  and  so  on ;  and  in  the  rubrics  both  of 
James  and  Charles,  instruction  is  given  to  the 
friends  of  the  child,  that  they  shall  not  doubt  that 
the  child  is  lawfully  and  sufficiently  baptized,  and 
ought  not  to  be  baptized  again.  The  same  ex- 
pression is  made  use  of  in  the  rubrics  of  Edward  VI., 
where  a  baptism  of  a  child  in  a  private  house  has 
been  administered  by  a  layman ;  and  all  the  four 
rubrics  contain  a  direction  that  the  child  shall  be 
brought  into  the  church,  to  the  intent  that  the  con- 
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^8^^'       gregatioQ  may  be  satisfied  that  the  child  has  been 

Mty  8th.     sufficiently  and  lawfully  baptized. 

^n^ts  Now  the  questions  which  are  to  be  addressed  to 

Scm.  ^^^  persons  who  bring  the  child  to  the  church 
differ  in  some  respects.  In  the  Liturgies  of  Ed* 
ward  VI.  the  questions  addressed  are  six,  they  are 
as  follows : — By  whom  was  this  child  baptized  ? 
Who  was  present  when  this  child  was  baptized? 
Whether  they  called  upon  God  for  his  grace  and 
succour  in  that  necessity  ?  With  what  thing  and 
matter  did  they  baptize  the  child?  With  what 
words  was  the  child  baptized  ?  And  whether  they 
think  the  child  was  lawfully  and  perfectly  baptized  ? 
These  were  the  questions,  according  to  the 
rubrics  of  Edward  the  Sixth,  which  were  addressed 
to  the  persons  who  brought  the  child  to  be  received 
into  the  church,  after  it  had  received  private  bap- 
tism from  the  hands  of  a  layman,  and  they  followed 
each  other  in  immediate  succession  without  break 
or  interruption.  The  rubric  then  proceeded, — "  If 
the  minister  shall  find  by  the  answers  of  such  as 
brought  the  child,  that  all  things  were  done  as 
they  ought  to  be,  then  shall  he  not  christen  the 
child  again,"  but  he  shall  certify  that  all  has  been 
well  done  and  according  to  due  order,  concerning 
the  baptizing  of  this  child,  and  then  he  is  to  pro* 
ceed  in  the  form  that  is  there  pointed  out. 

Now,  at  the  conclusion  of  the  rubric  of  Edward 
the  Sixth,  we  read, — •*  But  if  they  which  bring 
the  infant  to  the  church  do  make  an  uncertain 
answer  to  the  priest's  questions,  and  say  that  they 
cannot  tell  what  they  thought,  did,  or  said,  in  that 
great  fear  and  trouble  of  mind  ;  (as  oftentimes  it 
chanceth  ;)  then  let  the  priest  baptize  him  in  form 
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above  written  concerning  Public  Baptism,  saving       1841. 
that  at  the  dipping  of  the  child  in  the  font,  he  shall      Mty  8th. 
use  this  form  of  words :  *  If  thou  be  not  baptized       mastim 
already,  I  baptize  thee  in  the  name  of  the  Father,       eSow?.. 
and  of  the  Son,  and  of  the  Holy  Ghost.'  "     That 
was  the  form  to  be  observed,  when  it  appeared  that 
the  persons,    from   trouble  of  mind  at  the  time, 
could  not  answer  certainly  as  to  what  had  been 
done.      That   confirms  the  presumption  that  this 
private  baptism  was  not  expected  to  be  administered 
by  a  person  in  holy  orders,  who  could  hardly  be 
supposed  to  be  in  such  trouble  of  mind  as  to  be 
unable  to  state  what  passed  at  the  time. 

So  the  matter  stood  till  the  rubric  of  James  the 
First.  Then  the  questions  were  in  some  degree 
altered.  The  third  question  was  omitted,  and  a 
most  important  variation  took  place  with  respect 
to  the  manner  in  which  the  questions  were  to  be 
addressed  to  the  parties.  The  two  first  questions 
in  all  the  three  rubrics  were :  *•  By  whom  was  this 
child  baptized  V^ — and,  **  Who  was  present  when 
this  child  was  baptized?"  In  the  rubric  of  James 
the  First,  instead  of  the  question,—- "  Whether  they 
called  upon  God  for  his  grace  ?" — This  observation 
or  caution,  which  appears  to  me  most;  important  in 
the  consideration  of  this  subject,  is  introduced 
before  what  were  the  fourth  and  fifth,  and  now  are 
the  third  and  fourth  questions.  ^'  And  because 
some  things  essential  to  this  Sacrament  may 
happen  to  be  omitted,  through  fear  or  haste  in 
such  times  of  extremity,  I  therefore  demand  further 
of  you, — *With  what  matter  was  this  child  bap- 
tized ?  With  what  words  was  this  child  baptized  V  *' 
The  question  which  was  the  sixth  in  £dward  the 
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1841.       Sixth's  rubric  became  the  fifth  here,  in  the  rubric 
Mty  8th.      of  James,  and  is  omitted  in  the  present  rubric, — 
^^^^       **  Whether  they  thought  the  child  to  be  sufficiently 
«««»"'       baptized  ?" 

The  introduction  of  the  observation  that  the 
matter  and  words  are  essential  to  the  Sacrament, 
appears  to  me  to  exclude  the  notion  that  the 
minister  was  an  essential  part  of  the  administration 
of  the  Sacrament.  For  if  he  was  an  essential  part 
of  the  administration  of  the  Sacrament,  the  obser- 
vation would  have  been  introduced  at  the  com- 
mencement, before  the  first  question  was  asked : 
•*  By  whom  was  the  child  baptized?*'  And  it 
would  then  have  run  thus  :  *^  Because  some  things 
essential  to  this  Sacrament  may  happen  to  be 
omitted,  therefore,  I  ask  you,  by  whom  was  this 
child  baptized  ?"  But  that  observation  as  it  now 
stands  in  the  rubric,  has  no  reference  to  the  two 
questions  that  have  gone  before, — ^it  is  directly 
applied  to  those  which  follow  :  *^  With  what  matter 
was  this  child  baptized  ?"  and,  '^  With  what  words 
was  this  child  baptized  ?''  Clearly,  as  it  appears 
to  me,  showing  that  the  matter  and  the  words  were 
the  important  parts  of  the  Sacrament,  and  that  the 
minister,  though,  for  order  and  regularity's  sake, 
he  ought  to  be  present  at  the  time,  and  to  ad- 
minister the  Sacrament,  yet  was  not  an  essential 
part  of  it.  The  same* observation  occurs  in  the 
same  place,  and  precedes  and  introduces  the  same 
two  questions  in  the  rubric  of  Charles  II.  An 
analogous  alteration  is  made  in  the  concluding 
rubric  of  the  Liturgies  of  James  I.  and  Charles  II., 
and  limits  the  conditional  baptization  to  cases 
where  *^  it  cannot  appear  that  the  child  unbaptized 
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with  water,  and  in  the  name  of  the  Father,  and  of      1841. 
the  Son,  and   of  the   Holy  Ghost,"    (which  are      Mty  8th. 
essential  parts  of  baptism,)  for  so  the  present  rubric       mI^m 
is  worded.  g^^ 

All  the  other  parts  of  the  services  which  apply  to 
it  seem  to  confirm  this  view  of  the  law.     In  the 
Church  Catechism,  for  instance,  it  is  asked  how 
many  Sacraments  there  are,  and  the  answer  is, 
"Two:"   again,  **  How  many  part^  are  there  in 
a  Sacrament  V*   the  answer  is  again,  "  Two,  the 
outward    and  visible   sign,    and   the  inward  and 
spiritual  grace."     Then  comes  the  question,  "  What 
is  the  outward  and  visible  sign  or  form  in  baptism  ?" 
to  which  the  answer  is,    "  Water,  wherein  the  per- 
son is  baptized,  in  the  name  of  the  Father,  and  of 
the  Son,   and   of  the  Holy  Ghost:"  no  mention 
being  made  of  the  minister  as  an  essential  part> 
and  nothing  even  suggested  as  to   his  being  an 
essential  part  of  the  Sacrament,  which  is  complete 
when  the  child  has  been  baptized  according  to  the 
rubric  of  Edward  VL,  with  water,  in  the  name  of 
the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost. 
I  am  clearly,  then,  of  opinion,  that  the  church  has 
not  considered  the  minister  as  an  essential  part  of 
the  Sacrament  of  Baptism.     It  is  very  desirable 
that  he  should  be  present  to  administer  it,   and 
highly  improper,    excepting  in  cases  of  absolute 
necessity,  that  it  should  be  administered  by  any 
other  person,  who,  in  so  doing,  usurps  an  office 
which  does  not  belong  to  him  ;  is  meddling  with 
things    which  are   not   within  his   vocation,  and» 
therefore^  is  liable  to  censure  and  to  punishment. 
But,  nevertheless,  the  services  of  the  Church  of 
England,  as  well  as  all  the  acts  and  declarations 
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1841.       of  the  church,  when  considered  and  compared  to 

May  8th.     gethcr,  appear  to  me  perfectly  consistent  with  each 

mII^in      other  in  treating  baptism  administered  in  the  name 

2I^7t.      of  the  Father,  and  of  the  Son,  and  of  the  Holy 

Ghost,  with  water,  as  a  sufficient  administration 

of  that  Sacrament ;  and  show  that  the  Church  of 

England  is  as   strongly  against  the  repetition  of 

baptism  as  was  the  church  in  the  early  s^es. 

Something  was  said,  in  the  course  of  the  argu- 
ment, with  respect  to  the  Articles  of  the  Church  ; 
and  Mr.  Escott's  Allegation  in  proof  that  the 
validity  of  baptism  by  laymen  is  inconsistent  with 
them,  refers  to  the  twenty-third  Article,  which 
declares  that — '*  It  is  not  lawful  for  any  man  to 
take  upon  him  the  office  of  public  preaching,  or 
ministering  the  Sacraments  in  the  congregation, 
before  he  be  lawfully  called,  and  sent,  to  execute 
the  same/' — And  this  is  undoubtedly  true;  so  that 
when  a  person  does  take  upon  himself  the  office 
of  public  preaching,  (supposing  that  this  Article 
against  public  preaching,  or  ministering  the  Sa- 
craments in  the  congregation,  can'  by  possibility 
be  intended  to  apply  to  the  private  administration 
of  baptism  in  cases  of  necessity,)  he  is  taking  upon 
him  the  office  of  a  minister,  and,  therefore,  he  is 
doing  that  which  is  not  lawful,  and  is  liable  to 
punishment.  But  the  Article  does  not  go  on  to 
say,  that  if  a  person  does  so  intrude  himself,  the 
act  which  he  does  shall  be  invalid.  What  is  there 
in  the  services  of  the  Church  of  England,  in  the 
rubrics,  or  in  the  spirit  of  the  law,  to  show  that 
an  act  done,  though  irregularly  and  improperly 
done,  and  though  the  person  who  does  it  is  liable 
to  punishment,  is  invalid,  null  and  void? 
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Again,  lay  baptism  is  not  more  inconsistent  with       1841. 
this  Article  at  the  present  time  than  it  was  in  the     May  stb. 
year   I55'2,  when  these   Articles    were  originally      mastiv 
framed,  and  yet  it  is  admitted  by  the  defendant      Sam. 
that  baptism  by  a  layman  was  at  that  time  valid. 

Again,  reference  was  made  to  the  sixty-ninth 
canon,  which  is  intituled,  "  Ministers  not  to  defer 
christening,  if  the  child  be  in  danger,"  and  which 
declares,  **  That  if  any  minister,  being  duly,  with- 
out any  manner  of  collusion,  informed  of  the 
weakness  and  danger  of  death  of  any  infant  un- 
baptized  in  his  parish,  and  thereupon  desired  to 
go  or  come  to  the  place  where  the  said  infant 
remaineth,  to  baptize  the  same,  shall  either  wilfully 
refuse  so  to  do,  or  of  purpose,  or  of  gross  negli* 
gence,  shall  so  defer  the  time  as  when  he  might 
conveniently  have  resorted  to  the  place,  and  have 
baptized  the  said  infant,  it  dieth,  through  such  his 
default,  unbaptized,  the  said  minister  shall  be  sus- 
pended for  three  months,  and,  before  his  restitution, 
shall  acknowledge  his  fault,  and  promise  before 
his  ordinary,  t}iat  he  will  not  wittingly  incur  the 
like  again." 

The  argument  founded  upon  this  canon  was,  that 
the  church  necessarily  presumed  that  if  the  minister 
did  not  go,  the  child  would  die  unbaptized,  whereas 
if  the  church  had  held  that  baptism  by  a  lay  person 
was  valid,  it  could  not  have  so  presumed,  inasmuch 
as  it  would  presume  that  in  case  of  imminent 
danger  of  the  life  of  the  child,  the  father  or  mother 
or  other  person  would  baptize  the  child. 

This  does  not  strike  me  as  an  argument  of  any 
great  force.  The  church  supposes  that  every  per- 
son will  pay  obedience  to  its  laws — that  no  person 
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^84K  will,  by  baptizing  a  child,  intrude  into  that  which 
Mty  8th.  the  rubric  of  such  church  seems  to  imply  is  the 
ul^n  proper  office  of  a  lawful  minister — of  a  person  in 
j^q!^,  holy  orders,  and  the  church  possibly  supposes  that 
the  more  conscientious  and  the  more  scrupulous 
persons  are  in  conforming  to  the  law  of  the  church, 
the  greater  danger  there  will  be  of  the  child  dying 
unbaptized,  through  the  neglect  of  the  minister  in 
not  attending  when  sent  for.  There  is  nothing, 
however,  in  this  canon  inconsistent  with  the  validity 
of  lay  baptism.  It  merely  proceeds  upon  the  sup- 
position that  a  person  wishing  to  obey  the  law  of 
the  church,  might  decline  taking  upon  himself  the 
office  of  baptism,  and  that  therefore  the  child  might 
die  unbaptized,  in  consequence  of  the  minister  not 
attending  for  the  purpose  of  baptizing  the  child. 

It  has  been  also  stated,  that  much  is  to  be 
gathered  from  the  opinions  of  other  reformed 
churches  upon  the  subject  of  lay  baptism  :  that  the 
churches  in  France  had  declared  that  persons  who 
had  been  baptized  by  laymen,  should  be  rebaptized, 
and  I  think  a  solemn  declaration  of  the  Scotch 
church  was  cited,  to  show  that  they  hold  lay  bap- 
tism to  be  invalid.  Now  if  there  was  such  a  decla- 
ration in  France,  and  not  in  other  reformed  churches, 
it  would  seem  to  me  to  argue  rather  the  other  way. 
They  may  have  been  satisfied  that  lay  baptism  was 
invalid,  and  therefore  they  declared  it  to  be  so. 
The  Church  of  England  not  being  satisfied  that  lay 
baptism  was  invalid,  on  the  contrary,  holding  it  to 
be  valid  to  a  certain  extent  at  least,  did  not  issue 
any  such  declaration.  When  the  Church  of  Eng- 
land holds  out  such  an  inducement  as  it  does  by 
the  rubric  at  the  eud  of  the  baptismal  service,  say- 
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iDg,  that  if  the  child  dies,  having  been  baptized  1841. 
without  actual  sin,  it  shall  be  saved  ;  and  when  the  May  8th. 
parents  are  called  upon  to  take  the  earliest  possible 
opportunity  to  put  the  child  in  that  state  in  which 
it  may  be  considered  entitled  to  salvation,  I  think 
it  is  beyond  all  possibility  of  doubt,  that  if  it  had 
been  the  doctrine  of  the  Church  of  England  that 
lay  baptism  was  invalid,  that  church  would  have 
expressly  declared  that  a  child  baptized  by  lay 
hands  was  not  lawfully  baptized,  and  therefore  must 
be  rebaptized.  The  rubric  says,  that  **  children 
which  are  baptized  dying  before  they  commit  actual 
sin,  are  undoubtedly  saved."  The  parents  therefore 
are  naturally  anxious  to  put  the  child  in  a  state  in 
which  it  shall  be  entitled  to  salvation,  and  might 
take  upon  themselves  the  office  of  baptizing  the 
child.  The  Church  of  England  has  made  no  de- 
claration of  the  invalidity  of  baptism  by  lay  hands, 
and  I  think  it  would  have  done  so  if  its  judgment 
were  that  lay  baptism  was  invalid,  contrary  to  the 
practice  of  the  church  for  twelve  hundred  years. 

Then  it  seems  to  me  upon  the  whole  of  this  case, 
that  the  law  of  the  church  is  beyond  all  doubt  that 
a  child  baptized  by  a  layman  is  validly  baptized. 
It  has  not  been  shewn  to  my  satisfaction  that  a\ 
Wesley  an  minister  is  a  schismatic  or  a  heretic,  and 
therefore  it  is  unnecessary  to  inquire  whether  here- 
tical or  schismatical  baptisms  are  or  are  not-  valid. 
There  were  many  disputes  in  the  early  ages  of  the 
church  as  to  schismatical  and  heretical  baptisms, 
and  there  are  passages  to  be  found  in  the  canon 
law  entering  into  discussions  as  to  whether  baptisms 
administered  by  schismatics  or  heretics  ought  to  be 
repeated  or  not.  The  general  opinion,  I  think,  is, 
that  they  ought  not  to  be  repeated,  provided  the 
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1841.       proper  ibrm  was  observed,  for  that  was  coDsidered 

May  etb.      the  essential  point  in  these  cases. 

Mastin  Therefore,  in  the  view  which  I  have  taken,  to  my 

^1^1  mind  at  least  it  is  clear,  that  the  law  calls  upon  me 
to  pronounce  that  the  Articles  admitted  in  this  case 
have  been  proved ;  that  the  party  promoting  the  office 
of  the  judge  has  established,  that  Mr.  Escott,  the 
minister  and  incumbent  of  the  parish  of  Gedney, 
being  duly  informed,  and  having  due  notice  of  the 
death  of  the  child,  and  due  notice  of  the  funeral, 
and  being  also  duly  informed  that  the  child  had 
been  baptized  by  a  Dissenting  minister,  refused  to 
perform  the  office  for  the  interment  of  the  dead 
over  the  body  of  that  child ;  and  that  Mr.  Escott 
has  failed  in  establishing,  to  my  satisfaction  at  least, 
that  the  church  does  consider  a  child  baptized  by 
an  unordained  minister,  by  a  minister  of  the  Wes- 
leyan  body  who  has  no  authority  to  baptize  either 
from  the  church,  or  from  the  body  to  which  he  be- 
longs, (though  they  could  confer  upon  him  no 
authority  which  the  church  would  acknowledge^ 
beyond  that  of  a  layman),  is  not  validly  baptized  ; 
and  consequently  has  failed  to  establish,  to  my 
satisfaction  at  least,  that  the  child  in  this  case  was 
unbaptized  according  to  the  doctrine  of  the  Church 
of  England,  and  according  to  the  meaning  of  the 
rubric  prefixed  to  the  order  for  the  burial  of  the 
dead.  The  sentence  therefore  which  the  Court 
must  pronounce  must  be,  that  Mr.  Mastin  has  suf- 
ficiently proved  the  Articles  by  him  exhibited,  and 
that  Mr.  Escott  has  failed  in  proving  the  Allegation 
by  him  given  in. 

The  only  remaining  consideration  is,  what  is  to 
be  the  punishment  to  which  the  Court  must  neces- 
sarily subject  Mr.  Escott,  under  the  circumstances 
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of  the  case  ?     It  has  been  very  properly  stated  upon ^841. 

the  part  of  the  promoter,  that  he  had  no  wish  what-  ^'^y  8Ui. 
ever  to  follow  up  these  proceedings  in  anything  MAn-iK 
like  a  vindictive  manner — that  he  should  be  per-  e^^[ 
fectly  satisfied  if  the  Court  would  admonish  Mr. 
Escott  to  abstain  from  like  conduct  in  future,  and 
to  condemn  him  in  the  costs  of  these  proceedings. 
In  Kemp  v.  Wickes^  my  learned  predecessor  con- 
tented  himself  with  admonishing  the  party,  and  I 
should  be  glad  to  follow  that  example,  if  I  could  do 
so  with  propriety  or  safety.  In  that  case  there  was 
no  intention  of  appealing  to  a  higher  tribunal.  But 
this  case,  I  pi-esume,  will  not  stop  here — it  was 
stated  in  the  course  of  the  argument,  to  have  been 
brought  here  for  the  purpose  of  taking  the  opinion 
of  the  Ultimate  Court  of  Appeal  upon  the  question 
— and  if  I  were  to  give  any  sentence  other  than 
that  directed  by  the  canon,  I  might  possibly  defeat 
the  intentions  of  both  parties,  of  getting  the  de- 
cision of  the  Court  of  Appeal  upon  the  point,  whe- 
ther a  person  so  baptized  is  validly  baptized  within 
the  meaning  of  the  rubric,  so  as  to  entitle  him  to 
Christian  burial.  I  am  afraid  I  am  bound  by  the 
canon,  which  requires  a  sentence  of  three  months' 
suspension  upon  a  person  who  refuses  to  christen  or 
to  bury  a  child  after  notice  given  him  for  that  pur- 
pose. I  cannot  see  my  way  to  modify  the  sentence, 
this  being  a  proceeding  under  the  sixty«>eighth 
canon,  and  that  canon  expressly  fixing  the  punish- 
ment of  suspension  for  three  months. 

The  Court  pronounced  Mr.  Escott  subject  to  a 
suspension  for  three  months,  and  condemned  him 
in  the  costs  of  the  proceeding. 


Affirmed  on  appeal,  by  the  Judicial  Committee.^  >7tr<U-^^  '^'  l^n 
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1841. 

April  26th. 

Probate  mnU 
•dofa  will  and 
two  codici]% 
the  first  codicil 
not  attested, 
but  the  latter 
being  duly  exe- 
cuted and  re- 
ferring to  the 
former,  and 
thereby  ope- 
rating as  a 
due  execution 
thereof. 


In  the  goods  of  I.  F.  Skith,  deceased. 


The  testator  in  this  case  executed  a  will  in  June, 
1835,  by  this  will  he  gave  the  whole  of  his  property 
to  his  widow  for  life  ;  and,  after  her  death,  left  the 
principal  to  his  children  as  settled  in  a  deed  of 
assignment,  executed  by  him  in  1833,  on  their 
behalf. 

In  May,  1838,  the  deceased  wrote  a  codicil  which 
he  signed,  but  there  were  no  witnesses  to  it.  In 
August,  1840,  he  made  a  further  codicil,  which  was 
signed  by  him  at  the  foot  and  duly  attested. 

This  was  written  on  the  second  side  of  the  paper 
on  which  the  former  codicil  was  written,  and  the 
deceased  described  it  as  '^  a  second  codicil  to  my 
last  will  and  testament.'' 


Haggard  prayed  probate  of  the  will  and  two  co- 
dicils, but  without  the  deed  as  part  of  the  will,  he 

submitted  that  it  was  not  testamentary,  and  that  if 
necessary,  the  trusts  might  be  enforced  in  a  Court 

of  Equity. 


Sir  Herbert  Jenner. 
The  latter  codicil  being  duly  executed,  referring 
to  the  former,  is  an  execution  of  the  former  codicil 
also.     Let  probate  pass  of  the  will  and  codicils; 
the  deed  should  also  form  part  of  the  probate. 
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GoLDiE  against  Murray.  ^^^^' 

May  12lh. 

This  was  a  cause  of  proving,  in  solemn  form  of  a  party  pro* 
law,  the  will  of  John  Kilpatrick,  deceased,  who  died  E^Tbg^Swome 
on  the  4th  of  August,  1840.  rectod'to  giT« 

The  will  dated  on  the  1st  of  August,  1840,  was  ^f^^' 
propounded  by  James  Goldie,  one  of  the  executors 
named  therein,  and  was  opposed  by  Adam  Murray, 
an  executor  in  a  former  will  dated  July,  1839. 

The  will  had  been  propounded  in  a  coTididitj  and 
an  Allegation  on  behalf  of  Mr.  Murray,  in  opposi- 
tion to  the  will,  had  been  admitted,  and  publication 
of  the  evidence  upon  that  Allegation  prayed  ;  a  re* 
sponsive  Allegation  was  now  asserted  by  Goldie, 
who  had  lately  become  a  bankrupt. 

The  QueerCs  Advocate  and  R.  Phillimore  prayed 
the  Court  to  direct  Mr.  Goldie  to  give  security  for 
costs.  The  party  being  an  uncertificated  bankrupt, 
could  possess  no  property,  and  the  Allegation  now 
asserted  would,  if  brought  in,  occasion  considerable 
expense,  and  which  if  Mr.  Goldie  be  condemned  in 
costs,  Murray  would  have  no  means  of  obtaining 
from  him.  They  cited  Webb  v.  Ward^  (a)  JBea- 
ford  V.  Knight^  (b)  and  Mason  v.  Folhill^  (c)  to 
shew  that  at  law  an  uncertificated  bankrupt  was 
required  to  give  security  for  costs. 

Addams  opposed  the  application.  By  the  rules 
in  the  Courts  of  Common  Law,  the  party  benefited 

(a)  7  T.  R.  296.        {b)  2  B.  &  Cr.  679.         (c)  1  C.  &  M.  620. 
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1841.       by  the   suit  should  give  security  for  costs;  here 
May  i2th.     the  exccutor  represents  the  legatees  under  a  will 
GoZTtB      and  protects   their  interests,  and  the  bulk  of  the 
mlKAY.     deceased's  property  in  this  case  is  given  to  charities 
in  Scotland.     Whatever  interest  Mr.  Goldie  him- 
self had  now  belongs  to  his  creditors. 

Sir  Herbert  Jenner. 

In  this  case  the  will  has  been  propounded  by 
Mr.  Goldie  in  a  condidit^  on  which  the  two  sub- 
scribed witnesses  have  been  examined.  An  Allega- 
tion was  then  admitted  on  behalf  of  Mr.  Murray, 
the  answers  of  Mr.  Goldie  were  taken  to  that  Allega- 
tion,  and  witnesses  have  been  examined  in  support 
of  it,  and  publication  of  the  evidence  was  prayed 
by  Mr.  Murray,  but  that  was  stopped  by  the  as- 
sertion of  an  Allegation  by  Mr.  Goldie,  that  Allega- 
tion stands  for  admission  on  the  next  Court  day, 
and  certain  costs  must  be  occasioned  by  it. 

Mr.  Goldie,  the  party  in  the  cause,  has  become 
a  bankrupt,  and  it  has  been  stated  that  a  meeting 
of  his  assignees  and  creditors  has  taken  place  for 
the  purpose  of  their  determining  whether  the  suit 
should  be  carried  on  in  the  name  of  the  bankrupt  in 
order  to  establish  the  will.  Mr.  Murray,  on  the 
other  hand,  prays,  that  an  order  may  be  made  that 
Mr.  Goldie  should  give  security  for  costs.  It 
appears  to  me  that  this  is  peculiarly  a  case  in  which 
the  Court  should  direct  security  for  costs  to  be  given. 
Mr.  Goldie  is  now  possessed  of  no  property,  what- 
ever interest  he  takes  under  the  will,  belongs  to 
his  assignees  to  be  distributed  amongst  his  creditors. 
What  cau  the  Court  do  in  such  a  case  ?  It  cannot 
direct  the  assignees  to  give  security,  for  they  are 
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not  before  the  Court.  I  can  only  direct  Mr.  Goldie       184L 
to  give  security,  and  if  the  assignees  think  that  the  \   May  12th. 
suit  should  be  carried  on,  they  must  find' security  |    gTuTib 
for  him.     The  suit  must  be  carried  on  in  his  name^     m^rjH'y. 
and  in  case  the  Court  should  pronounce  against  the 
will,  and  condemn  him  in  the  costs,  the  other  party, 
without  security,  would  have  no  means  of  recover- 
ing his  costs. 

The  Court  directed  security  to  be  given  in  the 
sum  of  250/. 


In  this  case  the  will  was  eventually  pronounced 
against,  and  Mr.  Goldie  was  condemned  in  the 
costs,  provided  they  did  not  exceed  the  sum  of  250/. 


Thorne  against  Rooke  (heretofore  Worrall.) 


1841. 

On  the  admission  of  an  Allegation.  Jan.  aoih. 

___^  July  8U1. 

This  was  a  cause  of  proving  a  codicil  to  the  will  An  AiiegatJon 

Mtting  up  parol 

of  George  Rooke,  Esq.,  deceased,  who  died  on  the  eTidenc«  in 
15th  of  December,  1839.    Probate  of  the  will  and  that  two  codi- 
five  codicils  was  taken,  on  the  20th  of  February,  Sj^ndST' 
1840,  by  George  Worrall,  Esq.,  the  then  surviving  **52JJ!but 
executor,  who  died  on  the  6th  of  May,  1840.     On  JJ**^\*^ 
the  30th  of  May,   1840,  a  decree  issued,  at  the  former  n- 
instance  of  Frances  Thorne,  citing  the  executrix  of  Wngnoambi- 
Mr.  Worrall  (who  had  taken  the  name  of  Rooke)  ITc^oMhe* 
to  take  probate  of  a  further  codicil,  dated  the  24th  pJjp^/^*"" 
of  September,  1838,  which  she  refused  to  do.     The 
codicil  was  then  propounded  by  Frances  Thome, 
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184L  .    the  legatee  named  therein,  in  a  candidit,  upon  which 
Jan.  20th.      the  attesting  witnesses  were  examined  ;  the  codicil 

^J^  '      was  as  follows : — *'  By  this  codicil  to  my  will,  I 
^r>Jlf       g^^^  *^°d  bequeath  to  Mrs»  Frances  Sophia  Stafford, 

RooEi.  born  Thorne,  now  residing  at  No,  18,  Elm  Tree 
Road,  St.  John's  Wood,  London^  the  sum  of  two 
thousand  pounds,  to  be  paid  to  her  within  three 
months  after  the  date  of  my  death.  Dated  thiB 
24th  of  September,  1838.  George  Rooke.  The 
above  sum  of  2000/.,  to  be  paid  clear  of  legacy 
duty.   G.  R."     The  codicil  was  duly  attested. 

An  Allegation  was  now  offered  in  opposition  to 
the  codicil,  which  pleaded  in  substance. 

First. — That  George  Rooke,  Esq.,  (the  deceased) 
while  resident  in  the  Albany,  carried  on,  in  the 
year  1837,  and  for  some  time  previously,  an  illicit 
cohabitjaition  with  Frances  Thome,  one  of  the 
parties  in  this  cause,  and  thenceforward  continued 
so  to  cohabit  with  her  until  his  death,  and  that  he 
was  very  reserved  on  the  subject  of  such  cohabita- 
tion, &c. 

Second. — That  the  testator  in  consideration  of 
such  cohabitation,  on  the  24th  of  September,  1838, 
wrote,  with  his  own  hand,  the  codicil  now  propounded. 
That  the  same  being  executed,  was  sealed  up  in  an 
envelope  with  three  seals,  and  delivered  by  the  de- 
ceased to  Frances  Thorne  to  take  care  of,  that  the 
deceased  subsequently,  but  previous  to  the  26th  of 
April,  1839,  informed  her  of  the  amount  that  he 
had  given  her  by  the  said  codicil,  and  recommended, 
in  case  of  his  death,  that  she  should  sink  the  same 
in  an  annuity  for  her  life. 

Third.— Theit  in  the  early  part  of  1839,  tie 
deceased  was  taken  seriously  ill,  and  was  advised 
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to  remove  from  the  Albany.     That  thereupon  he       1841. 
took  up  his  residence  \9ith  the  said  Frances  Thome,     jan.2oth. 
in  a  house  rented  by  him  for  her ;  that  the  illness      J^]y^^- 
of  the  deceased,  which  was  eventually  the  cause  of      ^^*]^^* 
his  death,  was  a  spine  complaint,  confining  him  to       .Roon. 
his  bed ;  that  the  same  to  some  extent  affected  his 
memory  generally  and  especially  so  when  under 
accesses  of  pain  ;  that  soon  after  such  change  of 
residence  by  the  deceased,  Frances  Thome  made 
frequent  representations  as  well  to  the  deceased  as 
to  other  persons,  that  as  she  had  lived  and  co- 
habited with  the  deceased  for  so  long  a  period,  the 
amount  left  to  her  by  the  said   codicil  was  not 
sufficient,  and  moreover  expressed  a  desire   that 
such  codicil  should  be  more  formally  executed,  and 
she  did  not  consider  and  had  been  advised  that  it 
was  not  safe,  &c. 

Fourth. — That  previous  to  the  26th  of  Aprils 
1839,  the  deceased  gave  instructions  to  H.  W.  an 
acquaintance  of  his,  and  the  solicitor  of  the  said 
F.  T.  to  have  another  codicil  prepared  in  lieu  and 
substitution  of  that  of  the  24th  of  September,  1838 ; 
that  the  same  was  executed  on  the  26th  of  April, 
1839.  That  the  deceased  acting  under  the  reserve 
hereinbefore  pleaded,  abstained  from  employing  his 
own  confidential  solicitor. 

Fifth — ^That  the  deceased  on  several  occasions, 
both  before  and  after  the  execution  of  such  codicil, 
informed  the  said  H.  W.  or  gave  him  to  understand 
that  the  provision  made  therein  was  the  sole  or 
whole  benefit  which  he  intended  the  said  F.  T.  to 
take  on  his  death,  or  gave  the  said  H.  W.  to  under- 
stand that  such  codicil  was  in  substitution  for  and 
in  satisfaction  of  any  benefit  which   he  had  pre* 
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1841.  viously  given  to  the  said  F.  T.  by  any  testamentary 

Jan.  20th.  paper,  and  that  he  did  not  at  any  time  subsequent 

joiysth.  ^  ^jj^  execution  of  the  said  codicil,  intimate  or  give 

Tborkb  the  said  H.  W.  to  understand  that  he  considered 

agamt 

RooH.  the  said  codicil  (of  the  24th  of  September,  1838) 
as  a  valid  subsisting  instrument,  or  that  would  have 
any  effect  at  his  death  ;  that  the  deceased  believing 
and  intending  the  codicil  of  the  26th  of  April,  1839, 
to  be  a  revocation  of  all  previous  testamentary  be- 
nefits to  the  said  F.  T.,  did  not  take  any  further  or 
other  steps  towards  the  destruction,  cancellation,  or 
other  revocation  of  the  said  codicil  of  the  24th  of 
September,  1838. 

Sixth. — ^That  from  the  time  when  the  codicil 
(24th  of  September,  1838)  was  delivered  to  the 
said  F.  T.,  it  remained  in  her  possession,  and  never 
afterwards  came  into  the  hands  or  possession,  or 
under  the  notice  or  control  of  the  said  deceased. 

Seventh That  the  said  Hannah  Rooke,  then 

the  wife  of  George  Worrall,  Esq.,  having  been  in- 
formed of  the  illness  of  the  deceased,  went  to  stay 
with  him,  and  remained  with  him  for  several  months 
to  nurse  him.  That  hearing  his  death  was  expected, 
she  again  accompanied  by  her  husband,  again  pro- 
ceeded to  the  residence  of  the  deceased,. but  found 
that  he  had  died  before  her  arrival.  That  during 
the  time  she  remained  there  with  her  husband,  who 
was  the  surviving  executor  named  in  the  will  of 
the  said  deceased,  the  said  H.  W.  attended  as 
solicitor  and  legal  adviser  to  the  said  Frances 
Thome,  and  produced  and  delivered  to  the  said 
George  Worrall  the  codicil  dated  the  26th  of  Sep- 
tember, 1839,  and  the  two  codicils  of  subsequent 
date,  and  also  other  papers  belonging  to  the  said 
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deceased,  but  neither  he  nor  the  said  F.  T.  produced       1841. 
or  made  any  reference  to  the  codicil  of  the  24th  of    Jan.  20th. 
September,  1838,  and  that  as  well  the  said  H.  W.       "Z« 
as  the  said  F.  T.  then  and  about  such  time  fre-      I"'^!!? 
quently  declared  that  the  papers  so  delivered  up 
were  the  only  papers  which  she  the  said  F.  T. 
possessed  of  or  belonging  to  the  deceased. 

Eighth.— That  on  the  20th  of  February,  1840, 
probate  of  the  will,  with  five  codicils,  was  granted 
to  the  said  George  WorralL  That  the  fact  that 
probate  of  such  papers  was  about  to  be  applied  for, 
and  that  such  probate  had  been  granted,  were  at 
and  about  the  times  when  such  application  was 
made,  and  such  probate  granted  respectively  seve- 
rally well  known  to  the  said  Frances  Thorne,  and 
also  to  the  said  H.  W. 

Ninth. — ^That  a  bill  was  filed  in  the  Court  of 
Chancery  by  the  said  Frances  Thorne  for  payment 
of  legacies  under  the  codicil  of  the  26th  of  April, 
1 839,  that  she  did  not  therein  in  any  manner  refer 
to  the  codicil  of  the  24th  of  September,  1838. 

Tenth That  in  March,  1840,  the  existence  of 

the  said  codicil  was  for  the  first  time  made  known 
by  the  said  H.  W.,  a  copy  thereof  being  sent  with 
a  request  that  it  should  be  proved  by  the  said  George 
Worrall,  Esq. 

Eleventh That  previously  to  the  preparation 

and  execution  of  the  codicil  of  the  26th  of  April, 
1839,  the  said  Frances  Thome  frequently  conversed 
with  Mary  Street,  a  servant  of  the  deceased,  and 
who  was  one  of  the  subscribed  witnesses  to  the 
codicil  of  the  24th  of  September,  1838,  on  the 
subject  of  such  codicil,  and  the  sum  of  two  thousand 
pounds,  which  was  therein  left  to  her,  that  at  such 
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^^^'       times  she  frequently  stated  to  the  said  Mary  Street 
Jan.  20tii.     that  she  considered  such  sum  to  be  too  small,  con- 

July  8th.  ,         . 

—       sidering  the  time  she  had  lived  with  the  testator, 
<^vf(       and  also  that  she  did  not  consider  such  codicil  was 
safely  made,  and  that  she  had  been  so  advised. 

Twelfth.— Th^t  after  the  said  codicil  of  the  26th 
of  April,  1839,  had  been  executed,  and  at  times 
when  the  said  Frances  Thome  was  in  the  daily 
and  constant  habit  of  communication  with  the  de- 
ceased, she  also  frequently  informed  the  said  Mary 
Street  that  every  thing  was  now  settled  by  an 
annuity,  that  it  was  very  handsome,  and  that  the 
codicil  to  which  she  and  "  Walker"  had  been  wit- 
nesses was  of  no  use,  meaning  thereby  the  codicil 
of  the  24th  of  September,  1838,  and  the  said 
Frances  Thome  frequently  used  other  expressions 
of  that  or  the  very  like  eflfect. 

Thirteenth. — ^That  at  the  time  the  deceased  re- 
moved to  Elm  Tree  Road,  he  was  attended  by 
Elizabeth  Gutteridge  as  nurse;  that  the  said  Frances 
Thorne  was  in  the  habit  of  frequently  conversing 
with  the  said  Elizabeth  Gutteridge ;  that  in  one  or 
more  of  such  conversations  she  informed  her  of  the 
testamentary  disposition  made  by  the  deceased  in 
her  favor.  That  in  September,  1839,  Frances 
Thorne,  in  one  of  such  conversations,  stated  to  the 
said  Elizabeth  Gutteridge  the  contents  of  the  codicil 
of  the  26th  of  April,  1839,  and  all  its  provisions 
and  the  trustees  therein  named,  and  also  in  re- 
ference to  the  former  codicil,  described  the  same 
as  of  no  validity,  and  stated  that  it  was  remaining 
in  her  possession,  but  the  deceased  knew  she  would 
make  no  use  of  it,  or  she  the  said  Finances  Thorne 
intimated  her  knowledge  and  conviction  from  the 
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acts  and  expressions  of  the  said  deceased,  that  he       1841. 
the  said  deceased  did  Dot  intend  that  it  should  take     Jan.  20U1. 
effect  on  his  death,  and  did  not  consider  it  as  an        _.  * 
operative  and  subsisting  instrument.  ^ni 

Fourteenth. — That  about  the  time  of  the  death  of  ^^**"* 
the  deceased  Frances  Thome  again  referring  to  her 
possession  of  such  codicil,  said  to  the  said  Elizabeth 
Gutte ridge,  that  she  had  taken  advice  upon  it,  and 
that  she  had  mentioned  it  to  Mr.  Ward,  who  had  in- 
formed her  that  it  was  all  right  and  correct,  and  that 
she  ought  to  keep  it,  which  she  intended  to  do.  That 
in  very  many  conversations  held  between  the  said 
Frances  Thorne  and  the  said  Elizabeth  Gutteridge, 
the  said  Frances  Thome  invariably  expressed  or  im- 
plied the  fact  that  one  codicil  was  substituted  for  the 
other  by  the  said  deceased,  and  that  consequently 
the  former  codicil  was  of  no  validity  or  use,  and 
that  such  meaning  and  intention  of  the  said  de- 
ceased was  clearly  made  known  by  the  said  deceased 
to  all  parties  connected  in  any  way  with  the  taking 
instructions  for  and  the  preparation  of  such  codicil^ 
as  also  to  the  said  Frances  Thorne,  &c. 

The  admission  of  this  Allegation  was  opposed  by 
Addams  and  Waddilove. 

Under  the  present  law  no  such  case  as  this  can 
be  set  up.  The  question  must  be  governed  entirely 
by  the  statute  1  Vict.  c.  26.  The  codicil  is  dated 
long  after  that  act  came  into  operation.  The  20th 
sect,  of  that  statute  is  this,  and  be  it  further  enacted,. 
•*  that  no  will  or  codicil  or  any  part  thereof,  shall 
be  revoked  otherwise  than  as  aforesaid,  (that  is,  by 
marriage  under  the  1 8th  section)  or  by  another 
will  or  codicil  executed  in  niauner  hereinbefore  re- 
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1841.      quired,  or  by  some  writing  declaring  an  intention 
Jan.  20th.     to  revoke  the  same  and  executed  in  the  manner  in 
juiysth.     which  a  will  is  hereinbefore  required  to  be  executed, 
^"^'mi*      ^^  "^y  ^^^  burning,  tearing,  or  otherwise  destroying 
RooiF.      the  same  by  the  testator  or  by  some  person  in  his 
presence  and  by  his  direction  with  the  intention  of 
revoking  the  same."     Is  then  the  present  instru- 
ment revoked  ?     It  is  unburnt  and  untorn — then  is 
it  revoked  by  any  codicil  ?   if  so,  by  which  ? — If 
neither  of  the  codicils  revoke  this  instrument,  you 
cannot  set  up  a  revocation  otherwise. 

But  independently  of  the  statute  the  facts  of  this 
case  would  not  amount  to  a  revocation.  In  Green- 
ough  v.  Martin^  (a)  the  Court  said,  "  the  intentions 
of  the  deceased  as  to  what  instruments  shall  ope- 
rate as  and  compose  his  will  are  to  be  collected 
from  all  the  circumstances  of  the  case  taken  to- 
gether." The  present  Allegation  does  not  set  up 
all  the  circumstances,  it  is  an  uncandid  Allegation. 
In  Smith  and  Blake  v.  Cknningkamj  (b)  it  was  held 
that  testamentary  instruments  regularly  executed 
are  hardly  to  be  deemed  revoked  by  inference  and 
implication  under  any  circumstances — the  Allega- 
tion does  not  contain  facts  which  would  unequi- 
vocally lead  the  Court  to  the  conclusion  that  the 
deceased  intended  this  codicil  to  be  revoked. 

The  Queens  Advocate  and  NickolL 
It  is  contended  that  this  codicil  is  not  revoked  by 
reason  of  the  statute  1  Vict.  c.  26,  s.  20,  but  that  sta- 
tute leaves  the  law  as  it  was,  provided  the  will  or  co- 
dicil be  duly  executed.    It  is  not  necessary,  in  order 

(a;  2  Add.  239,  243.  (6)  1  Add.  448. 
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to  revoke  a  former  will  or  codicil,  that  a  later  instru-       1841  • 


roent  should  contain  express  words  of  revocation  ;     Jao-  soth. 

•  *  ,  July  8th. 

It  may  be  equally  done  by  implication.  In  all  the  — 
cases  of  that  kind  in  this  Court,  parol  evidence  has  a^^t 
been  admitted,  not  for  the  purpose  of  revoking  the  *^^"* 
former  paper,  but  to  shew  with  what  intention  the 
latter  instrument  was  made.  Methuen  v.  Methuen^^c) 
Oreenough  v.  Martin;  Smith  v.  Cunningham; 
the  Allegations  were  admitted  in  all  those  cases. 
This  was  clearly  the  law  before  the  recent  statute, 
and  had  it  been  the  intention  of  the  legislature  to 
alter  the  law  in  this  respect  there  would  have  been 
some  express  enactment  to  that  effect ;  but  it  is  as 
it  was  previously,  parol  evidence  is  therefore  admis- 
sible. As  to  the  coutents  of  the  Allegation,  it  is 
submitted  that  it  is  clear  that  the  deceased  in  exe- 
cuting the  latter  codicil  intended  it  as  a  substitution 
for  that  which  is  propounded  in  this  cause. 

The  Court  took^time  to  deliberate,  and  on  the 
8th  of  July  gave  its  opinion. 

Judgment. 
Sir  Herbert  Jenner. 
This  question  arises  on  the  admission  of  an  AUe-    J[uiy8th. 
gation  in  opposition  to  a  codicil  to  the  will  of  Mr. 
George  Rooke,  who  died  on  the  15th  of  December, 
1839.     The  admissibility   of  the  Allegation  was 
argued  a  considerable  time  ago,  and  the  Court  post- 
poned giving  its  opinion  until  a  decision  had  been 
given  by  the  Lords  of  the  Privy  Council  in  the 
case  of  Meeve  v.  Kentj  with  respect  to  the  admissi- 
bility of  an  Allegation  which  had  been  rejected  by 

(c)  2  Phill.  416.     See  Williams'  Executors,  vol.   1,  p.  118,  and 
vol.  2,  pp.  1020,  1023,  3rd  edition. 
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^^^^'       this  Court,  under  circumstances  not  precisely  simi- 
Juiysth.      lar  to  the  present,  but  under  the  new  statute  rela- 
Thoknk      tive  to  wills,  and  the  Court  thought  that  it  might 
ifuoRK,       possibly  throw  some  light  upon  the  construction 
which  is  proper  to  be  put  upon  that  statute.    The 
Court  has  been  favored   with  the  judgment  de- 
livered in  that  case,  but  it  does  not  appear  to  bear 
materially  upon  the  question  now  for  the  considera- 
tion of  the  Court. 

The  Court  will  now  proceed  to  deliver  its  opinion 
in  this  case.  The  deceased  was  a  bachelor,  he  died 
possessed  of  personal  property  to  the  amount  of 
about  25,0002.,  and  also  of  considerable  real  pro- 
perty, the  amount  of  which  does  not  appear ;  his 
nearest  relation  was  a  lady  of  the  name  of  Rooke, 
she  is  stated  to  have  been  his  nearest  relation  and 
that  he  was  brought  up  by  her.  The  testamentary 
papers  left  by  the  deceased  were  a  will,  dated  the 
i4th  of  May,  1827,  and  five  codicils  dated  the  first 
in  May,  182i) ;  the  second,  in  January,  1833  ;  the 
third,  the  26th  of  April,  1839;  the  fourth,  on  the 
23rd  of  May,  1839,  and  the  fifth,  on  the  14th  of 
September,  1839  ;  of  these  instruments  probate  was 
taken  in  February,  1840:  some  time,  however, 
after  that  probate  had  been  granted,  a  further 
codicil  was  produced,  of  which  the  executors  were 
called  upon  to  take  probate,  but  which  they  de- 
clined to  do  ;  and  it  is  with  regard  to  this  codicil, 
dated  the  24th  of  September,  1838,  that  the  ques- 
tion now  arises. 

This  codicil  has  been  propounded  in  a  concSdU^ 
by  the  party  who  is  interested  under  it,  and  the  at- 
testing witnesses  have  been  examined  in  support  of 
it.     This  codicil  purports  to  be  in  the  handwriting 
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of  the  testator,  it  is  signed  by  him  and  is  attested       1B41. 
by  witnesses ;  it  is  to  the  following  effect : — ^*  By      July  stb. 
this  codicil  to  my  will,  I  give  and  bequeath  to  Mrs.      tT^k 
Frances  Sophia  Stafford  born  Thome,  now  residing       ^^ 
at  No.   18,   Elm   Tree   Road,  St.- John's   Wood, 
London,  the  sum  of  two  thousand  pounds,  to  be 
paid  to  her  within  three  months  after  the  date  of 
my  death.     Dated  this  24th  of  September,  1838.' 

''  Gboroe  Rooke. 

And  under  the  name  George  Rooke,  is  **  the 
above  sum  of  2,000/.  to  be  paid  clear  of  legacy 
duty.'*  G.  R.  This  codicil  was  delivered  into  the 
hands  of  Mrs.  Frances  Sophia  Stafford,  and  sealed 
up  at  the  time,  and  it  remained  in  her  possession 
without  the  knowledge  of  the  executors,  till  the 
month  of  March,  when  it  was  first  communicated 
to  the  solicitor  to  the  executors. 

Now  this  paper  is  regularly  executed  by  the  de- 
ceased and  attested  by  witnesses  in  conformity  with 
the  act,  as  far  as  appears ;  it  is  uncancelled  and  per- 
fect, and  it  is  not  denied  that  it  is  in  the  hand- 
writing of  the  deceased  and  executed  by  him  when 
in  perfect  capacity,  and  it  is  not  alleged  that  any 
fraud  was  practised  upon  him  in  obtaining  the 
instrument ;  therefore  it  is  entitled  to  probate  un- 
less it  should  be  revoked  by  some  paper  of  a  subse- 
quent date. 

The  paper  which  is  alleged  to  have  that  effect,  is 
that  which  is  dated  the  26th  of  April,  1839,  which 
purports  to  give  Mrs.  Stafford  a  larger  proportion 
of  the  deceased's  property,  to  make  a  further  pro- 
vision for  her  than  was  made  by  the  codicil  of  the 
24th  of  September,  1838,  and  it  is  contended  that 
the  latter  codicil  revokes  the  former. 
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1841.  The  two  papers  being  uncancelled  at  the  death 

joiy  Bth.      of  the  deceased,  it  lies  with  the  party  who  contends 

T^oi^R      that  the  one  is  a  revocation  of  the  other, — ^that  the 

^»»'      one  is  substituted    for    the   other, — ^to  prove   the 

grounds  upon  which  the  Court  is  to  come  to  that 

conclusion ;  for  as  the  papers  remain  in  the  stale 

I  have  described,  they  are  primd  facie  entitled  to 

probate,  and  both  may    stand,   unless  it   can  be 

shewn  that  there  is  by  necessary  implication,  or  in 

some  way,  a  revocation  of  that  originally  executed 

by  the  deceased  to  make  provision  for  this  lady. 

The  purport  of  the  latter  paper  is  to  give  to 
certain  trustees  the  sum  of  13,433/.  Ss.  Sd.^  three 
per  cent,  consolidated  Bank  annuities,  and  it  directs 
that  they  shall  pay  the  interest  to  Frances  Thome, 
passing  by  the  name  of  Mrs.  Stafford,  during  so 
long  as  she  shall  live,  and  shall  not  sell,  mortgage, 
or  otherwise  charge  or  dispose  thereof  by  anticipa- 
tion, or  become  bankrupt  or  insolvent,  or  do  any 
act  whereby  the  same,  if  limited  to  her  for  life, 
would  become  payable  to  any  other  person;  and 
subject  to  the  trusts  hereinbefore  declared,  shall 
permit  the  said  trust  monies,  stock,  funds,  and 
securities  to  return  to,  and  become  part  of  the 
residue  of  my  personal  estate  disposed  of  by  my 
said  will.  And  I  declare  that  the  marriage  of  the 
said  Frances  Thome  shall  not  be  a  determination 
of  the  trust  hereinbefore  declared  for  her  benefit, 
provided  that  previous  to  such  marriage  she  shall 
settle  her  estate  and  interest  under  the  trusts  afore- 
said for  her  separate  use."  It  then  goes  on  to  g^ve 
a  legacy  of  1002.  to  Mrs.  Stafford,  by  the  name 
of  Thorne,  to  be  paid  within  one  month  after  his 
death,  free  of  legacy  duty.     It  also  gave  a  legacy  to 
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his  faithful  servant  Charles  White  of  fifty  guineas       1841. 
during  his  life.      It   gave  to  his  servants,  Mary      JniySth. 
Streets  and  Knowles,  and  his  groom  Edward,  the      tI^hb 
sum  of  50/.  a-piece,  clear  of  legacy  duty ;  and  it       Socwk! 
gave  his  grey  horse,    Escape,  to  his  friend  Mr. 
Ward.     It  is  signed  and  attested  by  two  witnesses* 

The  contents  of  the  will  and  other  codicils  are 
immaterial  to  be  stated,  except  the  last  codicil, 
which  has  reference  to  that  just  read,  namely,  the 
codicil  executed  on  the  14th  September,  in  which 
he  recites  that  he  has  given  a  legacy  to  Mary 
Streets.  It  revokes  that  legacy,  and  then  confirms 
the  codicil  in  all  other  respects.  These  then  are 
the  two  testamentary  papers  upon  which  the  opinion 
of  the  Court  is  called  for. 

Before  considering  the  contents  of  the  Allegation, 
it  will  be  necessary  to  consider  a  little  the  principle 
on  which  these  Courts  proceed,  with  respect  to 
papers  which  are  not  in  themselves  expressly  re- 
vocatory of  a  former  paper ;  to  consider  how  far 
it  is  in  the  power  of  the  Court  to  act  on  parol  evi- 
dence  against  the  contents  of  papers,  which  if  duly 
executed,  must  be  presumed  to  contain  the  final 
intentions  of  the  persons  who  executed  them. 

I  apprehend,  that  in  all  these  cases,  the  Court, 
in  the  first  instance,  must  look  to  the  papers  them- 
selves in  order  to  discover  whether  there  is  any- 
thing in  the  nature  of  ambiguity,  or  any  absurdity 
arising  out  of  insertion  or  omission  —  which  you 
please ;  and  if  it  should  find  that  the  papers 
themselves,  by  necessary  implication,  or  from 
an  ambiguity  raised  on  the  contents  of  the  in- 
struments, show  that  it  was  not  the  intention  of 
the  deceased  that  they  were  to  operate,  then  the 
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1841.  Court  may  admit  parol  evidence  to  remove  that 
July  8th.  difficulty.  It  appears  to  me,  upon  the  rules  acted 
thornr  upon  in  this  Court,  that  it  is  not,  without  there  is 
RookT  some  doubt,  some  ambiguity,  or  some  absurdity 
arising  from  an  insertion  or  omission,  that  this 
Court  interferes  to  pronounce  that  the  declaration 
of  the  one  is  revocatorv  of  the  other,  or  holds  that 
it  is  a  substitution  of  the  other.  I  apprehend  that 
this  rule  applies  equally  to  this  Court,  as  it  does 
to  the  Court  of  Construction.  In  addition  to  that, 
where  there  is  this  ambiguity,  the  Court  does  not 
interfere  unless  it  finds  that  the  evidence  offered 
to  be  produced  is  sufficient  and  satisfactory  to  ex- 
plain the  ambiguity  or  remove  the  difficult}'  that 
may  arise  on  the  construction  of  the  papers.  I 
find  this  laid  down  in  a  variety  of  cases  in  this 
Court,  of  which  two  or  three  were  mentioned  in 
the  course  of  the  argument.  The  cases  more  par- 
ticularly referred  to  were  Methuen  v.  Methuen^  {a) 
Greenough  v.  Martin^  (i)  and  Smith  v.  Cunning- 
ham, (c)  One  or  two  cases  were  referred  to  at 
common  law,  particularly  Campbell  v.  The  Earl 
of  Radnor ^  (d)  in  which  the  practice  of  the  Eccle- 
siastical Court  was  alluded  to  without  terms  of 
disapprobation  by  Lord  Loughborough,  sitting  as 
first  commissioner  of  the  Great  Seal,  in  1783.  But 
in  the  first  instance,  it  is  necessary  that  the  Court 
should  look  a  little  at  the  grounds  laid  down,  and 
the  decisions  which  have  taken  place  in  this  Court, 
which  are  the  sole  authority  in  the  first  instance 
in  all  cases  arising  in  the  jurisdiction  of  the  pro- 
vince of  Canterbury.     I  find  in  the  first  case,  for 

(a)  2  PhiU.  416.  (e)  2  Add.  448. 

\Jb)  2  Add.  239.  (ji)  1  Br.  C.  C.271. 
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it  is  not  by  a  reference  to  one  or  two  cases  only  1841, 
that  the  rule  and  practice  of  the  Court  can  be  July  8th. 
satisfactorily  ascertained,  because  they  may  turn  t^vk 
upon  particular  circumstances  occurring  in  those  r^Vr. 
cases ;  but  the  rule  and  practice  must  obtain,  from 
an  examination  of  cases  of  a  similar  description, 
where  the  same  principle  is  to  be  applied,  under 
different  circumstances ;  and  the  first  case  to  which 
I  will  refer  is  that  of  Fawcett  v.  Jones  (a),  which 
occurred  in  1810.  That  case  was  not  precisely 
similar  to  the  present,  for  there  the  Court  was 
prayed  to  insert  a  clause,  from  the  instructions, 
which  might  give  a  different  effiect  to  an  instru- 
ment of  which  probate  had  been  taken.  But  the 
principles  which  the  Court  laid  down,  as  those  by 
which  it  acted  with  respect  to  the  admissibility  of 
parol  evidence,  were  there  stated  in  a  very  explicit 
manner,  the  learned  Judge  says,  (p.  476,)  '*  I  ap- 
prehend it  is  a  general  leading  principle,  that, 
when  an  instrument  has  been  executed  by  a  com- 
petent person,  you  must  presume  that  the  person 
so  executing  it  knew  the  contents  and  the  effect  of 
the  instrument  ;**  that  is  the  first  point.  **  If  the: 
contents  be  doubtful,  you  may  receive  extrinsic, 
evidence  for  the  purpose  of  explaining  and  con- 
struing an  instrument.  But  if  a  will  speaks  clear 
of  all  doubt,  no  parol  evidence  can  be  admitted  to 
construe  it.  The  Courts  have  only  deviated  from 
those  presumptions  where  some  ambiguity  arises 
upon  the  executed  instrument.  There  exists  no 
very  material  distinction  in  principle  between  the 
Court  of  Probate  and  Courts  of  Construction,  so 

(a)  3  Phill.  434. 
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1841.  far  as  respects  the  present  point,"  which  was  the 
July  8th.  admissibility  of  parol  evidence  to  explain  the  cir- 
Thorns  cumstanccs  Under  which  the  clause  was  omitted 
^JJ^  and  overlooked ;  and  in  the  course  of  that  judg- 
menty  in  illustration  of  the  principle  in  which  the 
Court  acted,  it  referred  to  several  other  cases,  as 
those  in  which  there  was  an  ambiguity  as  to  the 
factum  of  the  instrument ;  not  in  its  construction. 
The  first  is  Matthews  v.  Warner  (a),  where  parol 
evidence  was  rejected  by  the  Prerogative  Court 
and  the  Court  of  Delegates,  because  they  held  that 
upon  the  face  of  the  instrument  there  was  no  am- 
biguity ;  that  was  the  principle  upon  which  parol 
evidence  was  rejected  in  those  Courts ;  it  is  true 
that  in  the  Commission  of  Review  in  that  case, 
parol  evidence  was  admitted,  but  it  was  on  the  ex- 
press ground  that,  upon  the  face  of  the  instrument, 
which  was  headed  *'Plan  of  a  will,"  and  was 
written  on  a  piece  of  office  paper,  ruled  over  with 
red  lines,  there  was  an  ambiguity  sufficient  to  let 
in  parol  evidence;  therefore,  the  principle  upon 
which  such  evidence  was  rejected  in  the  Preroga- 
tive Court,  namely,  that  there  was  no  ambiguity, 
was  not  impugned  by  what  took  place  in  the  Com- 
mission of  Review. 

Another  case  referred  to  was.  Lard  Cholmondeley 
V.  Lord  Walpolsy  (i)  in  which  there  was  a  codicil 
which  expressly  referred  to  a  will  by  date.  The 
deceased  had  executed  a  subsequent  will,  and  a 
doubt  was  suggested  to  which  of  the  two  wills  he 
meant  to  refer.  The  Court  of  King's  Bench  re- 
jected parol  evidence,  because  there  was  no  ambi- 
guity. 

(ii)  4  Ves.  186.  (b)  7  T.  R.  138. 
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In    Lord   St.  Helens  v.    The  Marchioness  of      1841. 


Exeter^  (a)  the  codicil  in  question  referred  to  a  will  Juiyeih. 
not  existing;  therefore  there  was  an  ambiguity,  fnoRNB 
and  parol  evidence  was  admitted  in  that  case,  in  bm^L 
order  to  ascertain  to  what  will  the  codicil  referred.^ 
Sir  John  NichoU  gaetg  on  to  say/*'  I  must  here  ob^ 
serve,  that  in  the  Court  of  Probate  there  must  be 
some  ambiguity,  not  upon  the  construction,  but 
upon  the  factum  of  the  instrument, — not  whether  a 
particular  clause  will  have  a  particular  effect,  but 
whether  the  deceased  meant  that  particular  clause 
to  be  part  of  the  instrument ;  whether  the  codicil 
was  meant  to  republish  a  former  or  a  subsequent 
will ;  whether  the  residuary  clause  was  fraudulently 
introduced,  without  the  knowledge  of  the  testator," 
— as  in  the  case  of  Barton  v.  Robinsj  (b)  (**  for 
fraud,"  he  says,  **  of  course  would  go  to  the  founda- 
tion of  the  will,")  "  whether  the  residuary  clause 
was  accidentally  Mmitted  as  in  the  case  of  Janssen 
V,  Darner;  (c)  —  whether  an  instrument  be  sub- 
scribed in  order  to  authenticate  it  as  memoranda  for 
a  future  will,  or  to  execute  it  as  a  final  will,  as  in 
Matthews  v.  Warner;  these  are  all  questions  of 
ambiguity  upon  the  factum  of  the  instrument." 
Then  he  referred  more  fully  to  the  case  of  Darner 
v.  Janssen^  which  he  considered  to  apply  to  the 
circumstances  then  under  consideration.  He  also 
referred  to  other  cases  which  contained  the  same 
principle,  —  Bridge  v.  Arnold  and  Oranke,  (d) 
where  an  attorney  had  inserted,  *'  for  his  own  use 
and  benefit,"  instead  of,  '*  as  a  trustee."    The  case 

(a)  3  Phill.  461.  n^/f-  (6)  3  Phill.  455,  n. 

(c)  Reported  as  Blackwood  v.  Darner,  3  PhiD.  458,  n. 

(d)  lb.  455. 
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1841.       of  Oerrard  v.   Gerrard(a)   is  alluded  to,  where 
July  8th.     there  was  the  omission  of  the  name  of  the  person 
Tnoii^E      to  be  appointed  executrix  and  residuary  legatee,  he 
^"^l      appointed  "  her'*  executrix  and  residuary  legatee, 
and   there   was   no  name   to  which  the  pronoun 
"  her"  referred  ;  but  by  admitting  the  instructions, 
and  receiving  parol  evidence,  it  was  clear  the  words 
"  my  dear  wife"  had  been  omitted,  in  writing  over 
the  will,  and  **  therefore  parol  evidence  was  ad- 
mitted to  explain  the  ambiguity  in  the  will  itself/' 
This  is  the  case  set  forth  in  Fawcett  v.  Jones. 

In  the  case  of  Draper  v.  Hitch,  (b)  in  order  to 
justify  the  introduction  of  parol  evidence,  it  was 
thought  that  there  was  an  ambiguity  with  respect 
to  a  clause  of  revocation.  In  that  case,  the  party, 
a  married  woman,  had  a  power  under  two  separate 
instruments,  to  make  a  disposition  of  her  property, 
one  her  own  marriage  settlement,  the  other  under 
a  codicil  to  the  will  of  her  mother.  There  the  will 
was  drawn  by  a  conveyancer,  and  she  consented  to 
revoke  the  disposition  under  the  power  which  she 
had  exercised  under  her  mother's  codicil,  and  with- 
out communication  with  the  conveyancer,  there  was 
added  a  clause  of  revocation  revoking  all  former 
wills,  whereas  it  was  only  intended  by  her  to  apply 
to  property  which  passed  under  her  mother's 
codicil.  The  Court  held  that  sufficient  was  shown 
to  justify  it  in  admitting  the  Allegation  to  proof, 
but  when  the  evidence  came  to  be  considered,  the 
learned  judge  was  of  opinion  that  there  was  no 
ambiguity  at  all  on  the  face  of  the  papers  them- 
selves ;   nor  was  there  sufficient  ambiguity  raised 

(a)  lb.  484.  (6)  1  Hagg.  £.  R.  674. 
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by  the  evidence  to  justify  him  in  limiting  the  clause       1841. 
of  revocation  to  that  part  of  the  testamentary  dis-     juiy  sth. 
position  which  had  reference  to  the  power  under      Tuoinf* 
the  second  codicil.     Accordingly,  he  directed  the       r^'"|[ 
general,  administration    which    had    beeu    before 
granted,  w^ith  will  annexed,  to  be  delivered  out. 
He  did  not  pronounce  against  the  validity  of  the 
first  will,  because  there  was  some  doubt  existing  as 
to  the  manner  in  which  the  revocatory  clause  had 
been  executed  by  the  testatrix.     That  was  deter- 
mined by  the  Court  of  Construction. 

In  Harrison  v.  Stone^  (a)  the  Court  laid  down 
the  same  principle,  that  there  must  be  ^'  some 
ambiguity  on  the  face  of  the  executed  instrument," 
and  the  means  of  obtaining  clear  and  indisputable 
proof  that  the  omission  of  the  clause  was  contrary 
to  the  intentions  of  the  testator;  and  these  circum^ 
stances  together  concurring,  the  Court  has  inserted 
a  clause  to  give  effect  to  that  which  there  could  be 
no  doubt  was  the  intention  of  the  testator.  These 
are  the  principal  cases  which  have  occurred. 

It  is  true  that  none  of  these  cases  refer  to  the  cir-> 
stances  of  two  codicils  making  a  provision  for  the 
same  person,  whether  the  latter  operates  as  a  sub- 
stitution of  the  other,  and  thereby  revokes  it.  But 
two  cases  were  stated  in  the  course  of  the  argument 
which  it  was  contended  were  direct  upon  this  pointy 
that  parol  evidence  would  be  admitted  against  the 
contents  of  the  codicil.  These  cases  were  Methum 
v.  Methuen^  (6)  and  Greenough  v.  Martin,  (c) 

Methuen  v.  Methuen  occurred  in  1817.  The 
marginal  note  to  that  case  is  as  follows :  '^  A  codicil 

(a)  2  Hagg.  E.  R.  537.        (6)  2  PhiU.  4lS.        (c)  a  Add.  239. 
VOL.  II.  H  H  H 
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^^^^'       virtually  revoked  by  another  codicil  of  a  subseqaent 
July  8th.     date,  there  being  no  express  words  of  revocation  in 
Tb^rvb      the  latter  instrument."     So  far  as  the  marginal 
^^l      note  goes,  it  is  an  authority  for  the  adsiission  of 
parol  evidence  to  show  that  a  codicil  may  be  virtu- 
ally revoked  by  another  of  a  subsequent  date.    In 
that  case,  parol  evidence  was  admitted  though  no 
express  words  of  revocation  were  contained  in  the 
latter  codicil.    In  that  case  Mr.  Paul  Cobb  Methuen 
made  a  will  and  three  codicils,  the  will  was  dated 
in  October,   1809,  the  first  codicil  in   1812,  the 
second  on  the  10th  of  May,  1813,  the  third  on  the 
1st  of  April,  1815;  and  the  question  arose  with 
respect  to  these  latter  codicils,  of  May  1 0th,  1813, 
and  of  the  1st  of  April,  1815. 

The  circumstances  of  that  case  were  very  pe- 
culiar; they  arose  partly  out  of  a  settlement  upon 
the  marriage  of  the  testator,  and  partly  out  of  a 
disposition,  made  by  his  will,  with  respect  to  his 
younger  children,  daughters  more  particularly,  and 
also  with  respect  to  a  settlement  made  upon  the 
marriage  of  his  second  daughter  after  the  date  of 
the  first  codicil,  and  just  immediately  after  the  date 
of  the  second  codicil.     One  of  the  daughters  had 
been  married  before.     Now  in  the  first  codicil,  the 
disposition  made  by  the  will  was  recited,  as  it  was 
in  the  latter  codicil  also.    The  latter  had  reference 
to  the  marriage  of  the  second  daughter.    He  had 
also,  by  the^r^^  codicil,  made  a  further  provision 
for  his  wife  by  giving  her  the  interest  of  12002.  for 
her  life,  which,  after  her  death  was  to  be  divided 
amongst  his  four  daughters.     By  the  seomd,  codicil, 
April'  1st,  1815,  he  also  recited  the  disposition  by 
the  will,  the  settlement  of  the  property  that  had 
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been  made,  and  also  the  contemplated  marriage  of  1841^ 
his  second  daughter,  and  the  appointment  made  by  jaiy  sth. 
the  will  was  expressly  revoked  and  annulled  as  far  TuomNt 
as  regarded  her ;  and  this  codicil  also  gave  to  his  ^^^ 
wife,  as  a  further  provision  for  her,  an  annuity  or 
yearly  sum  of  6002.,  that  is  an  annuity  equal  to  the 
interest  of  the  1200/.,  at  five  per  cent*  given  by  the 
former  codicil.  In  that  case  my  learned  predecessor 
said,  **The  first  instrument  remains  uncancelled, 
and  there  are  no  revocatory  words  in  the  second. 
It  is  contended  that  the  Court  has  no  power  to  in-« 
quire  any  further,  but  the  same  rules  do  not  apply 
in  a  case  relating  to  the  factum  of  a  will,  which 
would  apply  if  the  injury  was  concerning  the  con- 
struction of  it.*'  That  is  an  observation  made  in 
reference  to  the  peculiar  circumstances  of  the  case 
then  under  consideration.  Though  it  may  be  true 
that  we  do  not  hold  ourselves  so  strictly  bound  in  a 
Court  of  Probate  as  to  contents  of  instruments  as 
they  do  in  a  Court  of  Construction,  yet  it  is  not  in- 
tended by  these  words  to  say  that  we  adopt  false 
rules ;  that  the  principle  on  which  we  act  is  not 
definite,  although  we  may  be  not  quite  so  strict  in 
the  mode  of  applying  it.  He  went  on  to  say,  **  In 
the  Court  of  Probate,  the  whole  question  is  one  of 
intention."  So  I  apprehend  it  is  in  a  Court  of  Con* 
struction.  ^^The  animus  testandisnd  the  animuM 
revocandi  are  completely  open  to  investigation  in 
this  Court.  Suppose,''  he  says,  ^*  in  a  case  of 
fraud  or  in  a  case  of  error/'  referring  to  some  case 
to  which  he  has  not  expressly  alluded,  ^^  the  resi-^ 
duary  clause  is  omitted,  it  may  be  inserted  by  the 
Court.''  That  was  the  rule,  as  it  seems,  at  that 
time ;  but  whether  the  Court  has  such  jx>wer  at 

H  H  H  2 
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184L  present,  is  a  matter  for  further  consideration.  He 
JttiySth,  gays,  '*  It  is  admitted  that  if  there  is  any  doubt  on 
Troriii  the  face  of  the  instrument,  the  Court  may  admit 
^u.  parol  evidence.  On  the  face  of  the  papers,  it 
rather  appears  as  if  the  testator  intended  one  for 
the  other.''  They  were  not  both  in  his  possession^ 
one,  the  first  codicil  executed,  was  at  his  house  in 
Wiltshire,  and  this  was  in  London,  or  it  might  be 
vice  versd.  He  goes  on,  ^*  It  certainly  is  not  abso- 
lutely impossible  that  the  deceased  might  have  in- 
tended to  increase  the  portions  of  his  daughters  and 
the  annuity  of  his  wife,  but  circumstances  render  it 
highly  improbable  that  he  should  so  have  intended." 
And  these  circumstances  were,  that  if  the  codicil 
had  been  acted  upon,  the  property  of  the  deceased 
would  not  have  been  equal  to  the  payment  of  all 
the  legacies  that  had  been  given,  but  one  of  the 
daughters  must  have  abated  in  some  part  of  the 
share,  which  she  took  under  the  testamentary  dis- 
position. He  says,  ''  There  is  a  strong  probability 
that  he  intended  it  as  a  substitute,  and  not  as  an  in- 
dependent codicil.  Evidence,  however,  being  ad- 
missible, there  can  be  no  doubt  whatever."  He 
accordingly  pronounced  for  the  will  and  the  two 
other  codicils,  holding  this  to  be  revoked. 

The  other  case,  Greenhatyh  v.  Martin^  (a)  oc- 
curred in  1824.  In  that  case  the  testatrix  was  a 
very  old  woman  living  with  her  nephew.  She  bad 
in  her  service  two  persons  of  the  name  of  Martin, 
one  her  butler,  who  had  lived  with  her  many  years, 
the  other,  whose  name  was  originally  Fletcher,  bad 
been  her  personal  attendant  for  many  years,  and 
had  married  the  butler;   the  testatrix,  although 

(a)  S  Add.  Sfl9. 
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entirely  blind,  wrote  a  will  and  five  codicils;  and  1841. 
with  reference  to  the  particular  question  before  the  juiy  stb. 
Court  in  that  case,  it  is  only  necessary  to  state  that  Tiioiins 
by  the  will,  dated  in  March  1821,  she  gave  to  her  ^^ 
butler  the  sum  of  300Z. ;  to  her  servant,  Mrs. 
Martin,  300/.,  and  an  annuity  of  50/.  for  life,  and 
to  each  of  these,  she  gave  15/.  for  mourning.  In 
May,  1821,  by  a  codicil,  also  in  her  handwriting, 
she  gave  200/.  to  each  of  these  servants  in  addition 
to  what  she  had  given  them  in  her  will,  as  ex- 
pressly stated  in  the  codicil.  In  January,  1822, 
she  executed  a  second  codicil,  also  in  her  hand- 
writing, by  which  she  gave  400/.  to  each  of  these 
servants,  in  addition  to  what  she  had  given  them 
by  "  her  will'*  making  the  benefits  amount  to  700/. 
each.  By  a  third  codicil,  in  September,  1822,  she 
gave  to  Mrs.  Martin  her  round  silver  salt-spoons. 
By  a  fourth  codicil,  in  December,  1822,  she  gave 
to  Martin  and  his  wife  500/  each,  but  in  that  codicil 
she  does  not  mention  her  will.  She  afterwards,  on 
the  30th  of  December,  1823,  executed  another  co- 
dicil, by  which  she  revoked  several  legacies  to  her 
servants,  with  the  exception  of  those  to  Martin  and 
his  wife,  and  then  proceeds,  **  The  legacies  of  300/. 
and  300/.,  which  I  have,  by  my  will,  given  to  Henry 
Martin  and  Elizabeth  Martin,"  evidently  referring 
to  the  bequest  in  the  will,  as  that  only  meant  at 
that  time.  "  I  hereby  increase  to  the  sum  of  1000/. 
each.*'  Then  it  goes  on  to  state  that  the  legacy  to 
Elizabeth  Martin  is  to  be  in  addition  to  the  life 
annuity  ;  "  and  I  further  and  additionally  give  to  the 
said  Henry  Martin  and  Elizabeth  Martin  15/.  each 
for  monrning  ;  my  said  will  having  been  this  day 
read  over  to  me,  I  confirm  the  same." 
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1841,  These   papers  were   propounded  on    behalf  of 

juiystb.     Martin  and  his  wife,  and  were  opposed  by  the 
Tb^nx      executor ;  and  the  Court,  after  stating  the  circum- 
^oou!      stances  of  the  case,  said,  ^*  In  a  Court  of  Construc- 
tion, where  the  factum  of  the  instrument  has  been 
previously  established  in  the  Court  of  Probate,  the 
inquiry  is  pretty  closely  restricted  to  the  contents 
of  the  instrument  itself,  in  order  to  ascertain  the 
intention  of  the  testator.      But  in   the  Court  of 
Probate  the  inquiry  is  not  so  limited,  for  the  in- 
tentions of  the  deceased  as  to  what  instmments 
shall  operate  as  and  compose  his  or  her  will,  are  to 
be  there  collected  from  all  the  circumstances  of  the 
case  taken  together."    These  circumstances  were 
the  progressive  increase  and  her  intention  to  make 
a  new  will,  for  that  appeared  to  be  her  intention ; 
but,  on  the  suggestion  of  her  solicitor,  she  changed 
her  intention,  and  determined  to  carry  it  into  effect 
by  a  codicil.      The   Court  observed    that  these 
separate  codicils  so  executed  by  the  deceased  were 
deposited  by  her  at  her  bankers,  and  were  not 
therefore  immediately  brought  to  the  notice  of  her 
solicitor.     She  referred  to  the  provision  made  by 
her  will,  not  referring  to  the  codicils,  and  entirely 
passing  them  by ;  and  the  Court,  under  these  cir- 
cumstances,  was  led  to  the  conclusion — for  very 
little  parol  evidence  was  admitted,  and  therefore 
the  case  must  have  been  determined  on  its  own 
peculiar  circumstances — that  the  deceased  did  not 
intend  that  the  codicils  should  form  part  of  .the 
will,  and  pronounced  against  them.    From  what 
the  Court  has  said,  this  must  have  appeared  prin- 
cipally on  the  face  of  the  instruments:   for  the 
evidence  produced  was  very  trifling.    The  deceased 
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intendisg  to  make  a  new  will^  instead  of  thaC^^exe-       1841. 
cated  a  codicil  by  the  suggestion  of  the  solicitor,      juiy  8tb. 
without  noticing  the  intermediate  codicils^  and  the      t^b 
codicil  confirming  the  will  expressly,  was  in  itself      ^^g. 
quite  sufficient  to  raise  that  ambiguity  on  the  face 
of  the  instruments  which  justified  the  admission  of 
parol  evidence.     I  am  not  aware  that  there  are  any 
later  cases  which  go  into  this  point.     Now  these 
cases  do  not,  as  it  appears  to  me,  go  further  than 
this,  that  if  there  is  a  doubt  upon  the  face  of  the 
instruments  themselves — ^that  is,  upon  the  factum 
of  the  instrument — the  Court  has  a  right  to  satisfy 
itself,  by  all  means,  of  the  intention  of  the  testator,, 
whether  one  or  other,  or  both  of  them,  should  form 
a  part  of  his  testamentary  disposition. 

In  Courts  of  Equity  cases  have  arisen,  not  pre<^ 
cisely  of  a  similar  kind,  but  somewhat  analogous,^ 
to  these  cases.  Questions  have  arisen  whether 
legacies  were  to  be  considered  as  accumulative  or 
as  a  substitution,  the  one  for  the  other,  and  how  &r 
parol  evidence  was  to  be  admitted  to  explain  these 
written  instruments.  Several  cases  have  occurred ; 
amongst  others  that  of  Campbell  v.  The  Earl  of 
Radnor^  (a)  in  1783.  The  case  was  referred  to  in 
the  argument  for  the  purpose  of  shewing  that  the 
Ecclesiastical  Courts  admitted  parol  evidence  in 
order  to  shew  whether  legacies  were  accumulative, 
or  the  one  substituted  for  the  other.  In  that  case 
the  testatrix,  by  her  will  executed  in  1761,  gave  to 
Mary  Call  10/..  and  she  gave  a  legacy  to  Mary 
Wooldridge  and  Barbara  Smith.  She  made  a 
codicil  in  1768,  by  which  she  gave  Mary  Call  40/. 

(«)  I  Br.  C.C.  371. 
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^^^-  instead  of  10/.  by  the  will,  and  she  gave  to  Mary 
JuiySib.  Wooldridge,  for  herself  and  her  brother,  100/.,  and 
TiiorNB  to  Barbara  Smith  200/.  By  a  second  codicil  in 
iuou.  1777,  she  gave  to  Mary  Call  40/.  as  she  had  done 
before,  and  she  gave  to  Mary  Wooldridge,  for  her- 
self and  family,  100/.,  which  sum  she  had  given  to 
her  and  her  brother  in  the  preceding  codicil ;  and 
she  also  gave  to  Barbara  Smith  300/.,  which  was 
an  increase  of  100/.  to  the  sum  under  the  former 
codicil.  The  prayer  was  to  establish  the  will,  and 
have  it  declared  that  the  second  codicil  had  revoked 
the  first ;  in  the  course  of  the  proceeding,  the 
counsel  for  the  executors  offered  to  read  the  evi- 
dence of  Hugh  Jackson,  the  attorney  who  prepared 
the  second  codicil,  which  was  opposed  on  the  other 
side,  the  object  being  to  shew  that  the  testatrix  at 
the  time  of  the  execution  of  the  second  codicil, 
considered  that  the  first  was  to  be  immediately 
destroyed  ;  this  was  opposed,  and  Lord  Lough- 
borough is  reported  to  have  expressed  himself  to 
this  effect.  '*  If  the  reading  of  the  evidence  of 
Jackson  is  opposed  here,  I  think  you  had  better  go 
upon  it  to  the  Ecclesiastical  Court  for  a  repeal  of 
the  probate  of  the  codicil ;  that  evidence  would 
have  been  a  ground  to  exclude  the  codicil  from 
probate."  Undoubtedly  the  Ecclesiastical  Court 
would  not  have  decreed  probate,  if  it  had  been 
shewn  that  it  was  not  the  intention  of  the  testatrix 
that  both  these  codicils  should  operate.  But  Lord 
Loughborough  does  not  state  on  what  principle  the 
evidence  would  be  receivable  here,  I  can  under- 
stand that  the  evidence  would  have  been  received 
in  the  Ecclesiastical  Court,  for  the  same  sum  is 
given  to  Mary  Call  of  40/.  instead  of  10/.  in  the 
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will,  which  raised  an  ambiguity  which  would  let  in       1841. 
parol  evidence.    That  is  the  utmost  extent  to  which     Jnjy^ib. 
that  case  can  be  pushed.  The  result  was,  the  Lords      Tborki 
Commissioners  decreed  that  the  parties  were  only      ^'is. 
entitled  to  the  benefit  of  the  latter  codicil. 

Many  cases  have  occurred  since  1783,  and  the 
general  result  appears  to  be,  that  no  parol  evidence 
is  received  in  Courts  of  Equity  in  order  to  repel 
the  natural  construction  of  two  instruments  which 
subsist;  but  in  the  case  of  Cruy  v.  Sharp^  (a)  Lord 
Brougham,  although  he  rejected  the  declarations 
of  the  testator,  was  inclined  to  admit,  and  did  admit 
de  bene  esse^  the  evidence  as  to  the  circumstances  of 
the  deceased  and  his  family  as  proper  to  be  intro- 
duced, in  order  that  he  might,  as  he  says,  place 
himself  in  the  situation  of  the  testator  as  far  as  he 
could,  and  thereby  enable  him  the  better  to  under- 
stand his  meaning.  He  rejected  the  declarations, 
and  said,  evidence,  whether  verbal  or  written,  could 
not  be  received  to  control  the  construction  of  a 
written  instrument  that  spoke  for  itself,  but  facts 
and  circumstances  relating  to  the  deceased  and  his 
family  might  be  admitted  for  the  purpose  of  shewing 
what  was  the  real  nature  of  the  deceased's  inten- 
tions as  to  legacies  by  two  instruments. 

The  case  of  Hurst  v.  Beach  (6)  was  referred  to. 
The  question  in  that  case  was,  whether  a  party  was 
entitled  to  a  legacy  under  a  will  and  also  under  a 
codicil — whether  the  second  legacy  was  accumula- 
tive or  substitutional  ?  In  the  will,  the  deceased  said, 
**  I  also  give  and  bequeath  to  John  Beach,  now 
living  with  me,  the  sum  of  30U/.  all  which  said 

(a)  1  Myl.  &  K.  589.  (b)  5  Madd.  351. 
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1841,  legacies  I  direct  and  desire  may  be  paid  im- 
Juiy  8th.  mediately  after  my  decease."  By  tbe  codicil,  she 
T^B  gave  *'to  my  man  servant  John  Beach  a  like 
1§^o».  l^gAcy  ^  B^^  ^f  300'- ;"  the  testatrix  then  gave  a 
like  sum  of  5002.  to  her  maid  servant;  and  aU 
these  legacies  she  directed  to  be  paid  at  the  end 
of  six  months  after  her  decease,  without  saying 
anything  about  interest.  In  that  case  a  question 
arose  whether  parol  evidence  could  or  could  not 
be  admitted.  Sir  John  Leach's  opinion  was  against 
the  admissibility  of  such  evidence,  but  he  directed 
an  inquiry  to  be  made  as  to  the  rule  in  these 
Courts,  and  that  a  case  should  be  prepared  for  the 
opinion  of  two  civilians,  and  the  opinion  of  Dr. 
Swabey  and  Dr.  Lushington  was  taken,  as  to 
whether  there  had  been  any  decision  in  these 
Courts  as  to  the  admissibility  of  parol  evidence  in 
such  cases  ;  what  was  the  course  of  practice  here ; 
and  whether  in  such  a  case  we  should  be  governed 
by  the  rules  of  the  Civil  Law  ?  The  answer  to  that 
case  was  in  effect  that  there  was  no  rule  of  practice, 
no  decided  case  of  which  they  were  aware,  nor 
were  they  aware  that  the  point  had  been  brought 
under  discussion  ;  but  that  we  should  follow  tbe 
rules  laid  down  in  Courts  of  Equity,  but  that  in 
doubtful  points,  where  the  authorities  did  not 
apply,  then  the  rules  of  the  Civil  Law  would  most 
probably  be  adopted  here.  They  do  not  believe 
that  the  nice  distinctions  between  parol  and  written 
evidence,  or  the  admission  of  evidence  in  the  con- 
struction of  written  instruments,  were  adopted  in 
that  law,  but  they  thought  that  in  the  absence  of 
any  decided  rule  on  the  point  in  Courts  of  Equity, 
parol  declarations  of  a  testator  would  be  received. 
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Sir  John  Leach  held,  there  being  no  decided  case  18^t, 
and  no  rule  of  practice  in  this  respect  in  the  Eccle-  Juiy^th. 
siastical  Court,  and  as  the  Court  of  Chancery  had  Thornk 
no  original  jurisdiction  in  such  matters,  he  should  kooke; 
follow  the  principles  of  the  Civil  Law,  as  they  were 
acted  upon  in  the  Ecclesiastical  Courts,  to  whom  the 
decision  of  the  question  properly  belonged,  that 
parol  evidence  could  not  be  received,  and  he  re- 
jected it.  He  says,  **  In  some  cases,  Courts  of 
Equity  raise  a  presumption  against  the  apparent 
intention  of  a  testamentary  instrument,  and  they 
will  receive  evidence  to  repel  that  presumption  ;*' 
he  says,  **  there  are  obiter  dicta  for  the  admission 
of  evidence  against  intending  both  to  operate ;  but 
in  the  Duke  of  Leeds  v.  Osborne  (a),  the  point  was 
fully  argued,  and  Lord  Alvanley  appears  to  have 
inclined  against  receiving  it.  It  did  not,  however^ 
become  necessary  there  to  decide  the  question." 
He  said,  with  reference  to  other  cases  that  occurred, 
that  Lord  Thurlow  was  inclined  to  the  admission 
of  parol  testimony ;  but  he  said,  Lord  Thurlow  was 
frequently  made  to  contradict  himself ;  and  Sir 
John  Leach  held,  that  at  this  time  there  was  no 
case  in  which  parol  testimony  had  been  received, 
and  that  he  could  not  receive  such  evidence  with* 
out  breaking  in  upon  the  rule  that  parol  evidence 
is  not  admissible  against  the  express  effect  of  a 
written  instrument. 

Looking  then  at  these  cases  which  are  said  to  be 
analogous  to  the  present  case,  although  not  pre- 
cisely similar  to  it,  I  think  the  Court  is  bound  not 
to  admit  parol  evidence  until  it  is  first  satisfied  that 

(a)  5  Ves.  369. 
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1841.  there  is  that  doubt  and  ambiguity  on  the  face  of 
Joiy  8th.  the  papers  which  requires  the  aid  of  extrinsic  evi- 
T^B       dence  to  explain  it. 

^^l  Now,  the  codicil  propounded,  (datecf  the  24th 

of  September,  1838,)  gives  the  sum  of  2000/.  to 
Frances  Sophia  Stafford,  born  Thome,  to  be  paid 
to  her  within  three  months  after  the  testator's 
death ;  and  it  was  delivered  to  her,  and  remained 
in  her  possession  at  the  time  of  the  death  of  the 
deceased. 

The  object  of  the  next  codicil,  (of  the  26th  of 
April,  183y,)  was  to  make  a  provision  of  a  different 
kind  for  her,  namely,  to  give  her  an  annuity  in  the 
dividends  of  13,433/.  65.  8(/.,  three  per  cent,  consols 
for  life,  taking  particular  care  that  she  should  not 
dispose  of  the  property  by  way  of  anticipation  ;  it 
also  gave  her  100/.,  to  be  paid  to  her  within  a 
month  of  the  testator's  death. 

Looking  at  the  face  of  this  instrument,  there  is 
no  reference  made  to  the  former  codicil ;  there  are 
DO  words  from  which  the  Court  can  infer  that  it 
was  intended  as  a  substitute ;  it  is  deficient  in  those 
two  points  which  are  considered  important  in  a 
Court  of  Construction  to  raise  a  presumption 
against  the  intention,  namely,  the  same  sum  given 
for  the  same  cause  expressed.  There  are  not  the 
same  causes  expressed,  nor  the  same  sum  given  by 
both  codicils  ;  there  are  not  things  ejusdem  generis ; 
it  is  an  annuity  given  her,  secured  for  her  benefit 
and  provision  hereafter,  that  she  might  not  dispose 
of  the  annuity,  that  she  might  not  charge  it  by  way 
of  anticipation  ;  but  that  it  might  secure  this  pro- 
vision during  the  whole  of  her  life.  It  is  quite  im- 
possible to  say,  on  the  face  of  the  two  papers,  that 
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they  do  present  such  a  case  of  ambiguity  as  render  IS4:1. 
it  impossible  that  the  deceased  did  intend  to. make  Juiysitu 
this  provision  for  the  lady  in  addition  to  what  he  Tuofms 
had  given  her  before.  Surely  there  is  nothing  in-  hooeI! 
consistent  on  the  face  of  the  papers  with  each  other. 
What  is  to  prevent  these  papers  from  operating 
together?  What  is  there  from  which  the  Court 
can  presume  that  the  deceased  did  intend  to  substi* 
tute  one  for  the  other  ?  The  only  surmise  is,  that 
the  provision  seems  large  (2000Z.)  and  the  annuity 
from  the  consols.  But  they  are  not  ejusdem  generis. 
There  is  no  reason  to  suppose  it  was  the  deceased's 
intention,  as  far  as  the  papers  are  concerned,  to 
substitute  the  one  of  these  papers  for  the  other.  It 
is  possible  that  he  meant  to  do  so ;  but  it  is  very 
possible  that  he  might  intend  to  make  an  addition 
to  the  provision  formerly  made.  I  cannot  say, 
however,  that  upon  the  face  of  the  instruments  I 
can  perceive  anything  in  the  nature  of  doubt  and 
ambiguity  sufficient  to  justify  me  in  admitting 
parol  evidence  to  show  that  it  was  not  his  intention 
that  the  two  papers  should  operate  together. 

The  case,  therefore,  is  very  materially  distin- 
guished from  Methuen  v.  Methuen  and  Greenough 
V.  Martin^  they  bear  in  point  of  fact  very  remotely 
on  this  part  of  the  question.  They  are  not  a  de- 
parture from  the  principle  to  be  extracted  from 
Fawcett  v.  Jones.  I  do  not  think  it  is  necessary  to 
go  into  the  case  of  Smith  and  Blake  v.  Cannvngham^ 
that  turned  upon  the  circumstances  in  which  the 
codicils  were  themselves  found ;  though  there  is  a 
passage  in  the  judgment  which  is  not  unimportant, 
^^The  intention  to  revoke  must  be  clear  and  un- 
equivocal in  order  to  effect  their  actual  revocation. 
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^^^*      all  legal  presumption  beiDg  obviously  in  favor  of 
Jaiy8(h.     instruments  so  prepared  and  executed/' 
Tbornb  I  consider,  therefore,   upon   the  face  of  these 

^iB.  papers  there  is  not  such  an  ambiguity  raised  as 
would  lead  to  the  inference  that  it  was  not  the  in- 
tention of  the  deceased  to  give  operation  to  both  of 
them;  supposing,  however,  that  the  circumstances 
were  such  that  the  Court  could  receive  this  Allega- 
tion are  the  contents  of  the  Allegation  such  as 
would  satisfy  the  Court  that  the  two  papers  were 
not  intended  to  operate  together?  (The  learned 
Judge  having  then  conc(idered  each  of  the  Articles 
of  the  Allegation  separately,  continued.)  If  I  were 
at  liberty  to  admit  parol  evidence  in  this  case,  the 
facts  offered  in  this  Allegation  are  not  such  as  would 
satisfy  the  mind  of  the  Court  that  the  papers  were 
not  intended  to  have  the  effect  and  operation  which 
primd  facie  they  are  entitled  to,  being  executed  by 
the  deceased  and  attested  by  two  witnesses  and 
rendered  perfect  and  complete  at  the  time  of  the 
death  of  the  testator.  I  should  therefore  be  of 
opinion  under  the  old  law  that  this  Allegation  was 
not  admissible. 

The  alterations  effected  by  the  new  statute,  it  is 
not  necessary  to  consider ;  the  new  statute  is  not 
more  favorable  to  the  admission  of  parol  evidence. 
The  statute  tends  very  much  to  exclude  revocation, 
indeed  as  to  revocations  by  implication,  they  are 
with  one  exception,  that  of  marriage,  entirely  swept 
away,  and  a  subsequent  marriage  is  now  an  abso- 
lute revocation  of  a  previous  will. 
The  Court  rejected  the  Allegation. 
The  cause  subsequently  (December  3rd,  1841) 
came  on  for  hearing  upon  the  evidence  of  the  at- 
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testing  witnesses,  when  the  Court  being  of  opinion  18^1* 

that  the  execution  was  fully  proved,  pronounced  for  Jirfysth. 

the  validity  of  the  codicil  and  directed  the  costs  of  tbobub 

the  party  propounding  it  to  be  paid  out  of  the  1^ 
estate.                                   *                 .        ^ 


attdn$t 


¥  •         # 


> 


i 


<../..  /u-.-    /?^7r^.  /^/^   ,4cwi4L> 


Jn  /Atf  Goods  o/*  Jane  Sotheron,  Widow,  deceased.      i^\^ 


June  9t]i. 


The  testatrix  died  on  the  4th  of  April  last.     On  ^^^^^  ^^J 

*  proMiU)  of  a 

the  11th  of  February,  she  executed  her  will  in  the  paper atptrt 
presence  of  two  witnesses  who  duly  attested  it.     In  bebg  referred 
the  will  there  was  the  following  claufee  :— "  And  I  ind'.JSed  bi 
also  wish  that  my  executors  shall  observe  the  in-  ^^"^h"' 
structions  I  have  left  respecting  my  jewels,  trinkets,  P*p?'°?V^ 
&c."     Prior  to  the  execution  of  the  will  the  testa-  attested  by  the 
trix  produced  to  one  of  the  witnesses,  a  paper  in  her  prodoced  be- 
hand writing  and  subscribed  by  her,  dated  the  12th  ^'^^'"' 
of  December,  1839,  and  said  it  was  the  paper  re- 
ferred to  in  her  will ;  and  the  testatrix  at  the  sug- 
gestion of  the  witness,  in  order  to  identify  the  paper 
wrote  upon  it,  ^^  These  are  the  instructions  referred 
to  in  my  will  as  having  been  left  respecting  my 
jewels,  trinkets,  &c.,''  and  subscribed  her  name, 
••  J.  Sotheron,  February  Uth,  1841." 

Chirteis  prayed  probate  of  the  will  with  this  paper 
as  being  incorporated  therein,  it  being  referred  to 
in  the  will  and  identified  by  the  testatrix ;  there 
being  no  other  instructions^ 
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^841.  Sir  Herbert  Jenner. 

June  i9ih.         The  Statute  requires  that  a  will  or  codicil  shall 
In  the  Goods  of  be  sigued  at  the  foot  by  the  testator,  in  the  presence 
soTHuioii.     of  two  witnesses  present  at  the  same  time,  and  that 
they  shall  subscribe  their  names  to  it  in  the  tea- 
'         tator's  presence.     I  am  not  aware  of  any  case  in 
which  it  has  been  held  that  a  paper  should  f6rm 
part  of  a  will  by  merely  being  referred  to  in  the 
will.    A  subsequent  codicil  duly  executed  has  been 
considered  to  be  an  execution  of  a  prior  codicil,  it 
being  referred  to  in  that  subsequent  codicil;   al- 
though the  first  codicil  had  not  been  attested.    But 
this  paper  was  not  produced  to  the  witnesses,  and 
is  not  attested.     I  must  reject  the  motion. 


1841. 


June  19Ui. 

A  will  being 
torn  into  four 
pieces  by  the 
testator,  is 
priind  facie 
revoked.    The 
Court  will  not, 
on  motion, 
upon  an  affida- 
▼it  that  the 
deceased  tor» 
the  paper  in  a 
fit  of  anger, 
and  did  not 
Intend  to  re- 
voke it,  decree 
probate  of  guch 
a  paper,  in  the 
absence  of  the 
neit  of  lun. 


In  the  Goods  of  F.  B.  Colberg,  deceased. 


The  deceased  left  a  will  dated  September  2nd, 
1840,  with  a  codicil  written  on  the  same  paper* 
The  testator,  in  a  moment  of  irritation,  tore  the 
will  into  four  pieces,  but  afterwards  repenting  of 
what  he  had  done,  desired  his  housekeeper  to 
stitch  the  will  together  again,  saying  he  did  not 
mean  to  destroy  the  will. 

Addams  prsiyed  probate,  submitting  that  the  will 
was  not  revoked,  the  deceased  having  torn  it  in  a 
fit  of  momentary  spleen,  and  not  animo  revocandi^ 
as  required  by  the  act. 

Sir  Herbert  Jenker. 
The  deceased   having   torn  the   will  into  four 
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pieces,  it  must  be  presumed  primdfade  that  he  in-       1341. 
tended  to  revoke  it;  if  the  paper  were  propounded     juDei9th. 
in  an  Allegation,  and  witnesses  examined  in  support  intheOoodiof 
of  it,  I  should  probably  be  of  opinion  that  it  was  not 
revoked,  as  in  Doe  d.  Perkes  v.  Perkes;(ja)  but 
the  Court  cannot  upon  an  ex  parte  motion  decree 
probate  in  the  absence  of  the  next  of  kin. 

Upon  a  proxy  of  consent  from  the  next  of  kin, 
probate  may  pass. 
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Brealy,  falsely  called  Reed,  against  Reed. 


1841. 


July  22nd. 


This  was  a  cause  of  nullity  of  marriage  by  reason  Nuiijty  of 
of  undue  publication  of  banns  promoted  by  Eliza-  reasonofttadae 
beth  Brealy,  falsely  called  Reed,  against  Robert  LmiBpro. 
Charles  Reed,  her  pretended  husband.  bXpartiw' 

The  libel  pleaded  :-  ^Ktr 

First. — The  statute  of  the  4th  Geo.  IV.,  c.  76,  publication- 
the  2nd,  7th,  and  22nd  sections. 

Second. — ^The  baptism  of  the  man  as  Robert 
Charles  Reed,  on  the  19th  of  July,  1809. 

Third — Exhibited  a  copy  of  the  entry  of  the 
baptism  in  the  register  book. 

Fourth, — ^That  Elizabeth  Brealy,  spinster,  the 
party  proceeding  in  the  cause,  was  the  only  daughter 
of  George  Brealy,  deceased,  and  Jane  Brealy,  his 
wife,  and  in  the  latter  end  of  1827,  and  the  early 

(a)  3  B.  &  A.  489. 
VOL.  II.  Ill 


«34 


CASES   DBTERMTNED    IN    THE 

1841.      part  of  1828,  was  residing  with  her  said  mother 

JuK  22Dd.    (since  deceased)  at  the  house  or  cottage  of  John 

siil^Y      Scott,  her  second  husband,  in  Bedminster»  where 

1Ik7d.^      the  said  John  Scott  carried  on  his  business  of  a 

carpenter,  and  a  back-parlour  in  the  said  house  or 

cottage  was  the  only  sitting-room,  and  was  occupied 

in  common  by  John  Scott  and  Jane  Scott  his  wife, 

and  the  said  Elizabeth  Brealy,  and  Harriett  Scott 

her  sister  by  the  half-blood,  now  Harriett  Moi^d, 

wife  of  William  Morgan. 

Fifth.— That  the  said  Robert  Charles  Reed  m 
1827  ^nd  1828  resided  with  his  father,  that  he  was 
commonly  called  or  was  known  by  the  name  of 
Charles,  or  Charley  Reed  only,  by  and  amongst  his 
family  and  friends,  and  by  and  amongst  the  neigh- 
bours, friends  and  acquaintance  of  his  said  father 
and  others,  and  not  at  all  by  the  name  of  Robert, 
which  was  entirely  dormant  and  disused. 

5MrM.— That  in  1827  and  1828,  the  said 
Robert  Charles  Reed  paid  his  courtship  and  ad- 
dresses to  the  said  Elizabeth  Brealy,  who  was  then 
a  spinster  of  the  age  of  seventeen  years,  or  there- 
abouts, without  the  knowledge  of  his  father,  with 
whom  he  then  resided,  and  upon  whom  he  was 
solely  dependant  for  his  support ;  that  he  fre- 
quently visited  her  in  the  presence  of  her  family  in 
the  said  back  parlour  of  the  house  or  cottage  of  the 
said  John  Scott ;  that  she  agreed  to  be  married  to 
him ;  that  he  tepresented  that  his  marriage  with 
her  would  be  highly  displeasing  to  his  father ;  that 
thereupon  and  for  the  purpose  of  eflfectiag  the  mar- 
riage clandestinely,  and  of  concealing  it  from  his 
father,  it  was  concerted  and  arranged  by  the  said 
Robert  Charles  Reed,  Elizabeth  Brealy,  John  Scott 
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and  Jane  Scott,  that  the  banns  for  their  said  mar-  ^841. 
riage  should  be  published  in  the  name  of  Robert  J»iy  ^^«a- 
Reed  only,  and  that  the  name  of  Charles,  by  which  Br^t 
he  was  commonly  known,  should  be  omitted  or 
ftiippressed, — that  although  it  was  well  known  by 
the  said  Robert  Charles  Reed,  Elizabeth  Brealy, 
John  Scott  and  Jane  Scott,  that  publicatiou  of  the 
banns  of  the  said  marriage  in  each  of  the  parishes 
where  the  said  Robert  Charles  Reed  and  Elizabeth 
Brealy  resided  respectively  was  required  by  law, 
and  that  directions  to  that  effect  were  clearly  set 
forth  in  the  rubric,  prefixed  to  the  office  of  matri- 
mony in  the  Book  of  Common  Prayer  of  the 
Church  of  England,  of  which  church  they  the  said 
Robert  Charles  Reed,  Elizabeth  Brealy,  John  Scott 
and  Jane  Scott,  were  members ;  nevertheless  it  was 
further  concerted  and  arranged  by  them,  that  the 
banns  of  the  said  marriage  should  not  be  published 
in  the  parish  of  St.  Nicholas,  where  the  said  Ro- 
bert Charles  Reed  resided,  but  that  a  publication  of 
banns,  with  the  false  name  as  aforesaid,  should  be 
made  in  the  parish  of  Bedminster  only.  And  that 
because  it  was  well  known  by  the  said  Robert 
Charles  Reed,  Elizabeth  Brealy,  John  Scott  and 
Jane  Scott,  that  if  the  clergyman  who  should 
be  required  to  solemnize  matrimony  between 
the  said  Robert  Charles  Reed  and  Elizabeth 
Brealy  in  the  said  parish  of  Bedminster  should 
know  that  one  of  them  did  not  dwell  within  the 
said  parish,  the  said  clergyman  would  not  so- 
lemnize the  said  marriage  unless  it  should  be 
certified  to  him  by  one  of  the  ministers  of  the 
parish  wherein  the  said  Robert  Charles  Reed  did 
dwell,  that  the  banns  had  been  thrice  asked  in  the 
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^^^'  said  parish  where  the  said  Robert  Charles  Reed 
July  22nd.  did  so  dwell.  Therefore,  and  in  order  to  deceive 
Bkkaly  the  clergyman  who  should  be  required  to  solemnize 
Kuo?  ^^^  s^^d  intended  marriage,  and  to  prevent  his 
demanding  such  certificate,  and  for  the  purpose  of 
efiecting  the  said  intended  marriage  clandestinely 
as  aforesaid,  it  was  further  concerted  and  arranged 
by  the  said  Robert  Charles  Reed,  Elizabeth  Brealy, 
John  Scott  and  Jane  Scott,  that  in  the  notice  for 
the  publication  of  banns  which  it  was  necessary  to 
deliver  to  the  minister  of  the  parish  where  the  said 
marriage  was  to  be  solemnized,  (Bedminster)  it 
should  be  falsely  stated  that  the  said  Robert 
Charles  Reed  and  the  said  Elizabeth  Brealy  did 
then  dwell  in  one  and  the  said  parish,  (Bedminster) 
and  not,  as  the  fact  was,  in  divers  parishes.  That 
in  .pursuance  o?  the  said  preconcert  and  arrange* 
ment,  the  said  Robert  Charles  Reed  caused  the 
banns  of  marriage  to  be  published  in  the  said 
parish  church  of  Bedminster  for  three  successive 
Sundays,  &c.,  between  the  said  Robert  Charles 
Reed  and  the  said  Elizabeth  Brealy,  described 
therein  respectively  as  Robert  Reed,  bachelor,  and 
Elizabeth  Brealy,  spinster.  That  the  said  Robert 
Charles  Reed  was,  as  before  pleaded,  baptized  by 
the  names  of  **  Robert  Charles,"  and  had  constantly 
and  upon  all  occasions  previous  thereto,  passed  and 
been  known  by  the  Christian  name  of  '*  Charles" 
only,  and  not  at  any  time  by  the  name  of  "  Robert ;" 
and  that  as  well  before  as  after  the  said  publication 
of  banns,  the  said  Robert  Charles  Reed  was  con- 
stantly in  the  habit  of  answering  when  spoken  to 
in  the  name  of  Charles  only,  and  so  constantly 
spoke  of  and  described  himself,  and  by  no  other 
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Christian   name,  and   had  constantly  and  on  all       1841. 
occasions  omitted  to  use  the  name  of  Robert  in     Joiy^^od. 
signing  his  name  or  otherwise,  save  on  the  oc-      BuTly 
casion  of  the  said  pretended  publication  of  banns       Hi 
and  of  the  pretended  marriage  pleaded ;  and  that 
the  said  name  of  "  Charles'*  was  knowingly  and 
wilfully  suppressed  or  omitted  by  the  said  parties 
jointly  and  severally,  for  the  purpose  of  deception 
and  concealment,  and  with  the  intent  to  effect  a 
clandestine  celebration  of  the  said  then  intended 
marriage. 

Seventh. — The  celebration  of  the  marriage  on  the 
I8th  of  February,  1828,  in  pursuance  of  the  banns 
so  unduly  and  illegally  published ;  that  the  Re- 
verend T.  F.  Jennings,  the  minister  who  performed 
the  ceremony,  was  and  is  in  the  constant  habit  of 
inquiring  and  ascertaining  from  persons  about  to 
be  married  if  the  banns  have  been  duly  published, 
and  that  at  the  time  of  or  previous  to  the  pretended 
solemnization  of  the  said  marriage,  he  asked  and 
inquired  of  the  said  Robert  Charles  Reed  and 
Elizabeth  Brealy  respectively,  if  their  names  and 
residences  had  been  and  were  truly  set  forth,  or  to 
that  effect,  and  that  the  said  Robert  Charles  Reed 
and  Elizabeth  Brealy  then  knowingly  and  wilfully 
suppressed  the  said  name  of  "  Charles.*' 

Eighth  exhibited  copies  of  the  entry  in  the 
banns-book  and  in  the  register-book  of  marriages. 

Ninth  pleaded  the  signatures  in  the  marriage- 
register  to  be  in  the  handwriting  of  the  parties  in 
the  cause. 

Tenth. — ^That  immediately  after  the  preteiided 
marriage,  the  parties  took  up  their  abode  in  the 
house  or  cottage  of  the  said  John  Scott,  and  after- 
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1841.       wards  resided  in  various  lodgings ;  and  that  the 

Jniy  22Qd.    said  Robcrt  Charles  Reed  went  and  took  his  meals 

Brralt      daily,  or  frequently,  at  the  house  of  his  father, 

Rkd!'      until  he  discovered  the  marriage,  when  he  forbad 

his  son  to  enter  his  house,  and  refused  him  any 

pecuniary  or  other  assistance,  &c. 

Eleventh. — ^That  the  said  Robert  Charles  Reed 
and  Elizabeth  Brealy,  shortly  after  their  said  pre- 
tended marriage,  and  during  the  time  they  lived 
and  cohabited  together  as  man  and  wife,  jointly 
and  severally,  and  in  each  other's  presence,  fre- 
quently declared  to  Charles  Morgan  and  his  wife 
Mary  Ann  Morgan,  and  others,  that  the  said 
Robert  Charles  Reed  was  married  in  the  name  of 
Robert  only,  and  that  the  banns  for  the  said  mar- 
riage were  published  in  that  name  to  prevent  his 
father  hearing  of  the  said  marriage,  or  declared 
to  that  or  the  like  effect,  and  that  the  said  Robert 
Charles  Reed,  within  a  short  period  of  his  marriage, 
so  declared  to  his  said  father,  or  to  that  eflect,  &c. 

Twelfth.— Theit  in  1832,  unhappy  differences 
having  arisen  between  the  parties,  they  ceased  to 
cohabit  together,  and  that  in  May,  1834,  Robert 
Charles  Reed  intermarried  with  another  wife ;  that 
Elizabeth  Brealy  was  not  until  1840  informed  or 
advised  that  the  marriage  between  her  and  the 
said  Robert  Charles  Reed  was  null  and  void ;  that 
the  said  Robert  Charles  Reed  frequently  confessed 
that  his  former  marriage  was  null  and  void,  and 
when  questioned  by  Harriet  Morgan,  did  distinctly 
affirm  and  declare  that  he  never  had  been  legally 
married  to  the  said  Elizabeth  Brealy,  &c. 

The  Thirteenth  and  Fourteenth  were  the  asual 
concluding  Articles. 
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Eight  witnesses  were  examined  in  support  of  the       1841. 


libel.  jttiy  VM. 


Brialv 
tiul 


Jenner,  for  Elizabeth  Brealy,  submitted  that  the      ^^ 
libel  was  fully  proved ,  and  prayed  a  sentence  of 
nullity. 

No  counsel  appeared  on  behalf  of  Mr«  Reed. 

Judgment. 
Dr.  Lubhinoton. 

This  is  a  suit  brought  by  the  wife,  for  the  pur- 
pose of  having  her  marriage  pronounced  null  and 
void,  by  reason  of  the  undue  publication  of  banns. 
The  proper  names  of  the  husband  are  ^'  Robert 
Charles"  Reed :  but,  in  the  publication  of  the 
banns,  that  of  ^*  Charles"  was  omitted. 

Now,  there  are  certain  facts  in  the  case  which 
are  clearly  and  distinctly  proved ;  they  are  the 
following;  First,  the  marriage  itself;  secondly, 
the  publication  of  the  banns :  for  the  extract  from 
the  banns-book,  which  is  annexed  as  an  Exhibit  to 
the  libel,  sufficiently  establishes  this  fact ;  thirdly, 
th>t  the  husband  was  most  usually  called  and 
known  by  the  name  of  '^  Charles,"  and  never  (so 
fiir  as  appears  from  the  evidence)  by  that  of 
'  ^  Robert ;"  fourthly,  that  the  marriage  was  clan- 
destine, and  clandestine  for  the  purpose  of  con- 
cealing it  from  the  knowledge  of  the  father 
of  the  husband «  who  was  in  circumstances  far 
superior  to  those  of  the  wife's  family.  The  last, 
and  by  far  the  most  important  requisite  is,  that 
the  undue  publication  shall  have  taken  place  know- 
ingly and   wilfully,  as  relates  to  both  the  parties 
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184K      to  the  marriage.     I  apprehend  it  is  now  diatinctly 

July  22iid.    Stated  that  this  is  what  the  law  requires ;  and  as 

bTITly      ^he  Court  has  some  reason  to  belie%*e  that  a  sen- 

Rr^v!      ^^nc^  of  nullity  is  desired  by  both  parties,  it  has  a 

grave  duty  to  perform,  in  examining  the  evidence, 

to  be  thoroughly  satisfied  as  to  the  proof  on  tins 

important  point. 

The  most  material  witness  to  this  fact,  is  Mrs. 
Morgan,  the  half-sister  of  Elizabeth  Brealy,  the 
wife,  and  the  first  circumstance  which  is  calculated 
to  alarm  the  jealously  of  the  Court  is,  that  she  is 
deposing  to  facts  which  occurred  thirteen  years  ago, 
she  having  been  only  fourteen  years  of  age  at  the 
date  of  the  transaction.  Now  it  is  certainly  some- 
what suspicious  that,  being  so  young,  her  memory, 
after  so  great  a  lapse  of  time,  should  be  so  retentive 
of  the  species  of  facts  to  which  she  has  deposed, 
as  to  enable  her  to  recollect  precisely  what  occurred. 
Her  evidence  upon  the  Sixth  Article,  is  to  the  follow- 
ing eflect  :  *'  On  several  occasions,  before  the 
marriage  took  place.  Mi'.  Reed,  in  the  presence  of 
my  sister,  and  my  father  and  mother,  talked  over 
with  them  the  matter,  as  to  the  best  way  of  having 
it  done  to  prevent  it  coming  to  his  father's  ears.  I 
well  remember  that  Mr.  Reed  said,  that,  if  the 
banns  were  put  up  in  his  name  of  *  Robert'  only,  he 
should  not  be  known.  I  well  remember  that  my 
sister  had  always  called  him  *  Charles'  up  to  that 
time.  I  also  remember  that  when  Mr.  Reed  ui^ed 
my  father  to  put  up  the  banns  in  his  (Reed's)  nameof 
Robert  only," — I  am  a  little  staggered,  I  confess,  at 
this, — **  my  father,  who  is  a  straight-forward  man, 
made  some  objections,  but  my  mother  being  very 
anxious  to  have  my  sister  married,  he  (my  fether) 
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was  prevailed  upon  to  put  the  banns  up  in  the  ^84L 
names  as  proposed  by  Mr.  Reed.  My  sister  was  Juij^d. 
present  and  privy  to  all  the  conversations  which  Brealy 
took  place,  between  Mr.  Reed  and  my  father  and  r^'Ld?' 
mother,  about  getting  the  banns  put  up.  I  myself 
have  heard  Mr.  Reed  ask  my  father  and  mother  to 
have  the  banns  put  up  in  his  (Reed's)  name  of 
*  Robert'  only ;  my  sister  was  present  at  the  time  ;'^ 
fixing  the  presence  of  her  sister  precisely  at  the 
moment  when  it  was  very  important,  **  she  knew 
that  the  banns  were  to  be  so  put  up,  in  order  to 
prevent  the  said  intended  marriage  coming  to  the 
eai*s  of  Mr.  Reed's  father."  She  gives  all  these 
particulars  with  all  this  minuteness,  deposing  that 
they  took  place  in  the  presence  of  her  sister  ;  that 
her  sister  was  privy  to  all  these  conversations  be- 
tween Reed  and  her  father  and  mother,  about 
putting  up  the  banns  in  this  manner,  and  that 
the  banns  were  so  put  up  in  order  to  prevent  their 
publication  coming  to  the  ears  of  Mr.  Reed's  father. 
Now  supposing  the  whole  of  the  evidence  of  this 
witness  to  be  deserving  of  credit,  the  effect  of  it 
will  be  this,  that  Reed,  the  husband,  for  the  ex- 
press purpose  of  having  the  marriage  solemnized 
without  the  knowledge  of  his  father,  and  to  prevent 
the  publication  of  the  banns  from  coming  to  the 
ears  of  his  father,  did  propose  to  Scott,  his  intended 
father-in-law,  that  he  should  leave  out  the  name  of 
^^  Charles,"  and  that  this  was  not  only  done  by 
Mr.  Reed  himself,  but  done  by  him  in  the  presenee 
of  his  wife,  so  that  we  Imve  both  parties  affected  with 
the  guilty  knowledge.  I  confess  the  very  strength 
of  this  evidence  goes  a  great  way  not  only  to  excite 
suspicion  in  my  mind,  but  to  make  me  doubt  its 
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1841,       verity.  But  I  go  to  the  further  evidence  as  to  thii 
Jaiy92iML    fact,  uaiDely,  the  evidence  of  Mrs.  Chettell,  for 

bTZIy      I  believe  there  is  no  other  evidence  of  the  &ct. 

kH^I  This  witness  is  a  markswoman,  she  has  been 

examined  upon  the  Sixth  Article,  and  she  deposes 
to  a  conversation  which  took  place  thirteen  years 
before,  at  which  Mr«  Reed  was  not  present.  She 
says,  that  on  one  occasion  Mrs.  Scott  said  it  was  an 
improper  thing  for  her  daughter,  Elizabeth  Brealy, 
who  was  present,  to  marry  a  man  in  the  name  of 
**  Robert,*'  when  his  name  was  "  Charles/' — a  very 
improbable  thing,  —  and  that  such  a  marriage 
would  not  stand.  She  says,  '^  My  mother,  I  well 
recollect,  said  that  if  she  (Elizabeth  Brealy)  was  a 
child  of  hers,  she  would  not  allow  her  to  marry  so. 
I  also  remember  that  Elizabeth  Brealy,  on  the  said 
occasion,  jumped  up  from  her  chair,  and  in  an  angry 
manner  said,  that  she  was  determined  to  have 
Charles  Reed,  and  that  it  did  not  signify  if  he  was 
married  by  the  name  of  '  Robert,'  because  he  had 
promised  at  some  future  time  to  marry  her  in  his 
own  name.  Charles  Reed  was  not  present  whe& 
this  conversation  took  place,  neither  was  John  Scott 
present ;  but  I  recollect  that  it  was  said  by  Elizabeth 
Brealy  that  they  should  be  obliged  to  be  married 
so,  namely,  Charles  Reed  by  the  name  of  '  Robert' 
in  order  that  his  father  might  not  hear  of  it."  Here 
is  evidence  applying  simply  to  Elizabeth  Brealy, 
and  in  a  very  stringent  manner,  not  only  to  her 
guilty  knowledge,  but  making  her  a  principal  party 
in  the  transaction,  not  very  consistent  with  the 
testimony  of  Mrs.  Morgan. 

,  Then  the  case  comes  to  this,  that  the  wltole  evi«^ 
dence  as  to  the  publication  of  the  banns,  lind  as  to 
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the  putting  up  of  the  bauns  with  the  otnwsion  of       18*1. 
the  name  of  '^  Charles/'  with  the  knowledge  and     Jiii7  22iid. 
consent  of  both  of  the  parties,  stands  upon  the  tes*       Brealy 
timony  of  one  witness,  a  girl  of  fourteen  years  of       RtlJ^/ 
age  at  the  time. 

If  it  stood  only  so,  I  confess  I  should  entertaio 
the  greatest  doubt  as  to  the  course  I  should  pursue, 
and  as  to  the  decree  I  ought  to  pronounce  in  this 
cuse ;  because  I  must  not  forget  that  in  trying  a 
case  of  this  description,  I  should  not  look  simply  to 
the  circumstances  of  the  individuals  in  the  cause, 
but  also  bear  in  mind  that  the  rights  of  children 
may  be  involved,  and  that  the  decree  of  the  Court 
may  <letermine  that  they  are  in  a  state  of  illegiti^ 
macy  ;  it  is  therefore  highly  incumbent  upon  the 
Court,  in  a  case  of  this  description,  especially  where 
there  is  reason  to  suspect  that  both  parties  are  de- 
sirous  of  having  the  marriage  annulled,  to  examine 
with  great  accuracy  and  care  the  whole  facts  of  the 
case. 

There  are,  in  addition  to  what  I  have  stated, 
certain  declarations  of  Elizabeth  Brealy  pleaded  in 
the  Eleventh  Article,  that  Mr.  Reed  was  married 
in  the  name  of  "  Robert"  only,  in  order  to  conceal 
the  marriage  from  the  knowledge  of  his  father;  and 
Mr.  Charles  Morgan  has  been  examined  on  this 
Article,  and  deposes  to  the  fact  that  Mrs.  Reed 
stated  that  her  husband  was  married  to  her  in  the 
name  of  ^*  Robert,''  in  order  to  keep  the  marriage 
a  secret  from  his  relations ;  and  Mr.  Arnould,  the 
uncle  of  Mr.  Reed,  states  that  his  nephew  told  him, 
in  the  presence  of  his  wife,  that  they  had  been  so 
married  in  order  that  his  father  might  not  know  of 
it.     I  place  very  little  confidence  in  these  subse- 
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1841.       quent  declarations,  and  I  think  a  grave  doubt  may 
jaiy  22Dd.     be  entertained  whether  such  subsequent  declara- 
si^Y      tions,  in  a  case  of  this  kind,  made  long  after  the 
'^^^*       marriage,  are  admissible  as  evidence,  because,  in 
these  cases,  one  party  or  the  other  might  by  admis- 
sions affect  the  status  of  other  parties,  by  reason 
that  the  interests  of  the  parties  in  the  cause  are  not 
confined  to  themselves,  but  extend  to  their  children 
and  to  the  public.    The  declaration  of  the  wife  may 
by  possibility  be  evidence  against  the  husband,  or 
vice  versd ;  but  where  it  affects  the  children,  I  doubt 
whether  such  declarations  could  be  received. 

But  there  is  another  part  of  the  case  which  it  is 
my  duty  to  notice,  and  it  is  a  most  important  part, 
as  relates  to  the  publication  of  the  banns ;  I  mean 
the  evidence  of  the  clergyman,  which  satisfies  my 
mind  that  the  marriage  was  solemnized  with  the 
omission  of  the  name  of  '*  Charles,"  and  the  entry 
in  the  register  would  satisfy  me  also  of  that  fact  if 
I  had  any  doubt;  and  there  is  equally  clear  evi- 
dence to  shew  that  the  banns  were  put  up  with  the 
omission  of  the  name  of  **  Charles."  Now,  how 
far  do  these  two  facts  bear  upon  the  question,  whe- 
.  ther  there  was  a  guilty  knowledge  of  the  omission 
of  the  name?  I  think  they  have  an  important 
bearing,  and  so  important  that,  although  I  do  not 
credit  the  whole  of  the  evidence  of  the  two  wit- 
nesses, yet,  under  all  the  circumstances  of  the  case, 
— the  clandestinity  of  the  marriage  being  proved — 
the  constant  use  of  the  name  of  Charles  being 
proved — and  all  the  other  facts, — ^taking  the  whole 
of  the  case  together,  it  seems  to  me  difficult  to 
come  to  any  other  conclusion  that  can  be  justified 
by  the  evidence,  than  that  the  omission  of  the  name 
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of  ^^  Charles/'    wilfully  and  knowingly,  is  saffi*       1841. 

ciently  brought  home  to  both  the  parties;  and  I,  Juiy22Dd. 
therefore,  may  pronounce  a  sentence  of  nullity  of      Brvj^ly 

■     •  aoainU 

mamage.  r„d. 
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Menzibs  against  Pulbrook  and  Kbr. 


OnPetitiM.  '^^- 


August  3rd. 


In  this  case  a  question  was  raised  whether  a  ere-  a  creditor  has 
ditor  has  a  right  to  contest  the  validity  of  a  will  and  11^  a^ui. 
oppose  probate  passing  to  the  executor, 

Nicholl  and  Bayfard  for  the  creditor. 

Addams  and  Curteis^  contrd. 

Sir  Herbert  Jenner. 
The  present  question  comes  before  the  Court  by 
way  of  petition,  to  be  heard  against  probate  being 
granted  to  James  Menzies,  as  executor  of  the  will 
of  Mr.  James  John  Fraser,  deceased.  He  died  on 
the  3rd  of  June,  1839,  leaving  Jane  Fraser,  a  sister, 
his  next  of  kin  ;  shortly  after  his  death,  a  will  was 
produced,  dated  September,  1833 ;  a  codicil,  dated 
July,  1834,  and  a  second  codicil,  dated  April,  1836, 
by,  which  his  sister  was  appointed  sole  executrix 
and  universal  legatee ;  she  renounced  her  right  to 
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1841.       probate,  and  a  meeting  of  the  creditors  of  tbede- 
Augast  3rd.    ceascd    having  taken    place    in    Edinburgh,    at 

mI^e8      which  Mr.  Menzies  was  present,  certain  procced- 
PuuITook     ^°S®  ^^^^  adopted,  in  order  to  qualify  Mr.  Alexan- 

^  der  Millar  to  take  administration  to  the  deceased's 
e£Pect8,  and  he  was  appointed  executor  dative  qui 
creditor  by  consent  of  all  parties ;  he  shortly  after- 
wards applied  in  this  Court  for  administration  here ; 
that  application  was  opposed  by  Mr.  Menzies  as  a 
creditor.  I  state  these  proceedings  briefly  to'  shew 
under  what  circumstances  the  question  arises ;  al- 
though it  is  not  material  to  the  point  now  before  the 
Court  to  do  so.  These  testamentary  papers  were  in 
the  hands  of  the  proctor  of  Mr.  Menzies,  but  they 
were  withdrawn  by  him,  and  a  monition  was  prayed 
against  him  (Menzies)  to  bring  them  into  Court, 
that  monition  was  served  upon  Mr.  Menzies,  but 
not  before  he  was  pronounced  in  contempt  did  he 
produce  the  papers ;  he  then  declared  that  he  pro- 
ceeded no  further  in  that  case,  and  then  produced 
a  subsequent  will.  The  Court  was  of  opinion  that 
Mr.  Millar  was  entitled  to  his  costs,  and  condemned 
Menzies  in  those  costs ;  but  no  actual  dismissal  of 
the  parties  from  that  suit  took  place ;  the  costs, 
however,  were  paid  and  the  case  was  not  continued 
in  the  books.  Menzies  was  then  about  to  take  pro- 
bate of  this  latter  paper,  when  caveats  were  entered 
by  Anthony  Pulbrook  and  Thomas  Collingwood 
Ker,  creditors  of  the  deceased,  who  prayed  to  be 
heard  on  their  petition  against  the  probate  issuing : 
the  Court  was  inclined  to  reject  their  claim  to  op- 
pose the  probate,  but  granted  permission  to  then, 
under  an  intimation  that  they  would  do  so  at  the 
risk  of  costs. 
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A  long  petition  has  been  entered  into,  whether  a       ^841, 
part  of  that  petition  has  been  properly  introdaoed,    Aogugt  3rd. 
I  shall  not  now  stop  to  consider ;  the  first  question      menziu 
is,   whether  the   creditors  have   established   their     PuI^Toox 
right  to  oppose  the  will  ?   I  shall  confine  myself  to       ku. 
that  point. 

It  was  admitted,  when  the  application  was  made, 
that  a  very  strong  feeling  was  entertained  that 
creditors  had  no  right  to  contest  the  validity  of  a 
will,  and  that  there  were  very  strong  dicta  to  that 
effect ;  but  it  has  been  contended  that  there  is  no 
direct  precedent  establishing  the  point;  and  that 
the  supposed  rule  depended  upon  one  single  case, 
that  of  Burroughs  v.  Gr^fiths  and  Hall,  (a)  in. 
which  the  point  was  not  expressly  raised  and  de- 
termined, and  that  even  in  that  case,  in  point  of 
fact,  the  creditor  was  heard  against  the  will.  It 
certainly  did  appear  to  me  that  this  was  a  novel 
application,  and  against  the  understood  rule  and 
practice  of  the  Court ;  and  no  case  has  been  cited 
in  which  a  decision  was  given  in  favour  of  the 
creditor. 

Whatever  were  the  circumstances  in  the  case  of 
Burroughs  v.  Chiffiths,  both  Sir  Wm.  Wynne  and 
Sir  John  Nicholl  were  strongly  of  opinion  that  a 
creditor  had  no  such  right.  They  adopted  the  rule 
without  any  doubt  as  to  its  propriety.  In  Mime  v. 
Da  Costa,  (b)  it  was  contended  by  Sir  Wm.  Scott 
and  Dr.  Nicholl,  that  a  creditor,  when  in  possession  . 
of  an  administration,  might  contradict  a  will,  and 
Mrs.  March's  case  was  referred  to.  Dr.  Harris  and 
Dr.  Swabey  on  the  other  side  denied  that  a  creditor 

(a)  1  Lee's  Cue%,  546.  (b)  1  PhilL  17S. 


L. 
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1841.  had  any  right  to  oppose  a  will.  Sir  Wm.  Wynne 
August  3rd.  expresscd  himself  to  this  effect :  **  The  right  of  a 
M^Es  creditor  is  only  this,  he  cannot  be  paid  his  debt  till 
Pulb!^«  a  representation  of  the  deceased  is  made ;  he  can 
ami  call  on  all  who  have  a  right  to  administer ;  before 
an  administration  is  granted,  if  a  will  be  produced, 
the  creditor  has  no  right  to  contradict  or  deny  it ; 
for  if  there  is  a  wjll,  or  a  next  of  kin  claims  the 
administration,  then  a  person  offers  to  make  himself 
a  representative,  and  the  creditor  gets  all  that  he 
has  a  right  to."  This  appears  to  me  to  be  a  very 
strong  expression  that  a  creditor  has  no  right  to 
oppose  a  will,  and  that  all  that  he  has  a  right  to  is 
that  there  should  be  a  representation ;  although  this 
does  not  expressly  determine  the  point,  it  is  so 
strong  a  declaration  that  the  Court  would  be  in- 
clined to  adhere  to  it ;  and  in  JDabbs  v.  Ckisman^  (a) 
Sir  John  NichoU  expresses  his  opinion  equally 
strongly,  **  a  creditor  cannot  deny  an  interest  or 
oppose  a  will."  These  two  cases  then,  the  one  in 
1791,  and  the  other  in  1810,  affirm  the  rule,  and 
the  expressions  are  so  strong,  that  unless  there  be 
something  to  contradict  them  or  to  shew  that  the 
rule  is  wrong  in  principle,  the  Court  would  be 
bound  to  adopt  it. 

What  then  was  the  case  referred  to  of  Burrauffhg 
V.  Griffiths  ?  The  case  is  reported  very  shortly,  and 
as  it  is  not  exactly  stated  how  the  question  arose, 
I  have  had  the  proceedings  in  the  case  looked  up ; 
it  seems  that  it  was  a  proce^ing  to  this  effect ;  "  a 
business  of  proving  in  solemn  form  the  last  will  of 
Mr.  James  Strangeways,  by  Samuel  Burroughs, 

(a)  1  Phill.  156. 
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the  sole  executor  against  Thomas  Griffiths,  a  pre-       1841. 
tended  creditor,  and  claiming  an  interest.     It  cer-    August  3rd. 
tainly  does  appear  in  that  case  that  affidavits  were      Mbnubs 
exhibited  by  the  creditor  against  the  will,  and  by     po^booh 
the  executor  in  support  of  it,  and  primd  facie  it        ^il 
would  seem  that  the  creditor  had  been  allowed  to 
impugn  the  will,  but  in  giving  judgment  Sir  Geo. 
Lee  says,  that  he  heard  the  counsel  for  Griffiths  as 
amicus  curuB^  and  not  as  counsel  for  a  person  who 
had  a  right  to  appear,  and  that  the  creditor  had  no 
right  to  oppose  the  will.     Now,  I  cannot  think  that 
this  case  was  decided  by  Sir  George  Lee  without  de- 
liberation.   It  was  said,  that  as  Sir  George  Lee  had 
erroneously  held  that  a  creditor  had  no  right  under 
an  administration  bond,  he  might  upon  that  ground 
have  held  in  this  case,  that  the  creditor  had  no 
right  to  oppose  a  will ;  but  still  Sir  Wm.  Wynne 
and  Sir  John  NichoU  adopted  the  rule,  well  knowing 
that  a  creditor  had  a  right  in  an  administration 
bond,  and  expressly  declared  that  a  creditor  could 
not  contest  a  will. 

Another  case  was  mentioned  in  the  argument, 
that  of  Newman  v.  Bourne^  (a)  which  was  referred 
to  by  Sir  Wm.  Wynne  in  JElme  v.  Da  Costa,  and 
he  said,  that  in  that  case  a  creditor  having  an  ad- 
ministration decreed,  though  not  under  seal,  was 
allowed  to  oppose  a  nuncupative  will ;  unfortunately 
the  proceedings  in  that  case  cannot  be  found. 

These  cases  then  appear  to  me  to  establish  the 
rule  of  practice  as  contended  for  by  the  counsel  for 
Menzies,  and  to  be  precedents  which  the  Court 
must  adhere  to,  unless  the  principle  on  which  they 

(a)  Cited  1  Pbill.  178. 
VOL.  II.  K  K  K 
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1S41.      are  founded  be  shewn  to  be  unsound.     Now,  some 


Aogiut  3rd.    cases  (a)  were  cited  in  which  a  creditor  has  been 

Mbksibb      allowed  to  contest  the  right  to  administration  against 

Puu'i^K     the  next  of  kin ;  but  in  those  cases  it  appeared  that 

i:i        the  next  of  kin  had  no  interest  in  the  property,  and 

they  do  not  effect  the  question  before  the  Court* 

I  apprehend  that  a  creditor,  except  by  the  prac- 
tice of  the  Court,  has  no  right  to  the  administration 
of  the  estate  of  a  party  deceased  ;  he  has  no  right 
by  the  statute :  he  is  the  appointee  of  the  Court, 
and  I  do  not  know,  if  circumstances  shewed  that 
the  creditor  was  not  a  proper  person,  that  the  Court 
might  not  appoint  another  person. 

The  rule  contended  for  in  this  case  is  founded  in 
reason  and  sound  sense.  Sir  George  Lee  says,  ^^  if 
a  creditor  was  admitted  to  dispute  the  validity  of  a 
will,  it  would  create  infinite  trouble,  expense,  and 
delay  to  executors,'*  and  I  think  much  incon- 
venience ;  if  a  creditor  has  a  right  to  oppose  a  will, 
he  has  an  equal  right  to  call  in  a  probate,  and  put 
the  executor  upon  proof  of  the  will  in  solemn  form ; 
and  if  one  creditor  has  this  right,  every  crisditor 
has  it ;  and  if  a  creditor  has  a  right  to  oppose  a 
will,  an  executor  has  a  right  to  oppose  the  interest 
of  a  creditor ;  and  the  Court  would  be  called  upon 
to  determine  questions  out  of  its  jurisdiction,  whether 
a  debt  was  barred  by  the  Statute  of  Limitations ; 
whether  the  instrument  under  which  the  creditor 
claimed  was  duly  stamped,  and  various  other  points. 
I  am  therefore  clearly  of  opinion,  that  the  rule  which 
has  been  acted  upon  so  long  ought  not  to  be  dis- 
turbed. 

(a)  FurUmger  v.  Cox,  3  PhlU.  381.  Bridges  ▼.  The  Dwke  of  Newcastle, 
ibid.     West  v.  WiUby,  3  Phill.  374. 
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I  do  not  think,  that  because  a  creditor  has  a  right       1^41, 
to  sue  upon  an  administration  boud,  he  has  a  right    August  3rd. 
to  oppose  a  will*     No  case  has  occurred,  in  modem      Mbhzirs 
times,  in  which  such  a  claim  has  been  allowed.     p^vlI!!!^^ 
That  a  creditor  who  has  obtained  a  grant  of  ad-        ^^^ 
ministration  may  contest  a  will,  without  costs,  does 
not  affect  the  question,  he  is  then  the  appointee  of 
thie  Court,  and  defends  that  character,  and  does  not 
appear  simply  as  a  creditor. 

It  was  stated  that,  but  for  the  conduct  of  Mr. 
Menzies,  Mr.  Millar  would  have  been  in  possession 
of  a  grant  of  administration,  and  that  Menzies  ought 
not  by  his  own  wrong  to  be  put  in  a  better  situation, 
if  Millar  had  been  the  party  seeking  to  oppose  this 
will,  tliere  would  have  been  some  force  m  the 
observation,  but  he  does  not  appear  before  the 
Court. 

Upon  the  whole  I  am  of  opinion,  that  this  petition 
ought  to  be  rejected,  and  without  entering  into  the 
particulars  set  forth  in  the  petition,  this  being  a 
question  merely  as  to  the  right  of  a  creditor  to 
oppose  a  will,  that  Messrs.  Pulbroook  and  Ker  ought 
to  be  condemned  in  tlie  costs  occasioned  to  Mr. 
Menzies.  * 

The  Court  is  not  at  present  in  a  position  to  grant 
probate  to  Mr.  Menzies,  there  being  still  an  ad^ 
ministration  outstanding  in  Scotland,  where  it  would 
seem  the  deceased  was  domiciled,  and  Mr.  Millar 
being  in  possession  of  that  administration,  has  a 
right  here  to  oppose  Mr.  Menades  having  probate  of 
this  will.  At  present  I  shall  content  myself  with 
rejecting  this  petition  with  costs. 


K  R  K  2 


852  CA»ES    IISTERMINED    IN    THE 


1841. 


In  the  Groods  of  Ann  Sowbrby,  deceased. 


juiysth.  •  AnnSowerby  died  on  the  1 7  th  of  August,  1806, 
Adminit^tration  leaving  hcF  husbaud,  Robert  Sowerb}*,  surviving, 
m  former  wife  She  left  property,  1()00/.  South  Sea  stock,  standing 
repmenutive  ^^  her  name.  Robert  Sowerby  married  again,  and 
wifewb^°had  ^^^^  ^^  ^*y  1830,  intestate,  leaving  his  second  wife 
taken  oat  ad-    BurviviuG:,  who  was  entitled  by  the  custom  of  Lon- 

ministratiOQ  to  "^ 

herhusbaod,  don  to  thrcc-fourths  of  his  property;  she  took  out 
of  the  husband  letters  of  administration  to  Robert  Sowerby,  but 
wlnd^  died  in  1838,  leaving  the  1000/.  South  Sea  stock 
still  standing  in  the  name  of  the  first  wife.  The 
executor  and  residuary  legatee  of  the  second  wife 
now  prayed  administration  to  the  effects  of  Ann 
Sowerby,  the  first  wife,  without  citing  the  husband's 
next  of  kin. 

NicholL  In  all  cases  not  within  the  statute,  it 
is  the  course  of  office  that  the  administration  should 
follow  the  interest;  the  only  excepted  case  was 
that  of  a  wife's  next  of  kin,  but  that  is  now  al- 
tered.  (a)  The,  second  wife  in  this  case  was  en- 
titled to  three-fourths  of  her  husband  s  property ; 
her  representative  has,  therefore,  a  much  larger  in- 
terest than  the  husband's  next  of  kin,  who  are 
twenty-four  in  number ;  it  would  lead  to  much 
inconvenience  if  they  are  to  be  cited ;  besides,  if 
a  decree  be  taken  out,  it  ought  only  to  be  to  shew 
cause,  as  the  party  now  applying  is  entitled  to  the 
grant.     In  Lavegrovc  v.  Leuns  (J),  there  was  no 

(a)  S«e  Fielder  r.  Hanger,  3  Hagg.  S.  R.  769. 

(b)  2  Hagg.  E.  R.  App.  154. 


f  . 
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citation,  nor  in  Bees  v.  Cart(fi)j  where  a  caveat       18^^' 
had  been  entered  against  the  grant.  '^ly  ^^' 

In  Uie  Goods  of 
o        <n  T  Ann  Sowirby. 

Sir  Herbert  Jenner. 

The  widow  of  Robert  Sowerby  took  out  admi- 
nistration to  her  husband,  who  died  intestate ;  she 
was  then  entitled  to  represent  the  first  wife,  Ann 
Sowerby  ;  her  executor  can  only  be  entitled  to 
represent  the  first  wife  through  Robert  Sowerby ; 
there  must  be  a  representation  to  Robert  Sowerby. 

According  to  the  practice  of  the  Court,  the  re- 
presentative of  the  second  wife  is  not  entitled  to 
represent  the  first  wife  without  citing  the  husband's 
next  of  kin,  or  their  renouncing. 

My  opinion  is,  that  there  should  be  a  represen- 
tative of  the  husband  in  the  first  instance,  and  then 
his  representative  would  be  entitled  to  take  ad- 
ministration to  the  first  wife.  There  must  be  a 
decree  agfsiinst  the  husband's  next  of  kin ;  my 
impression  is,  that  they  are  entitled  in  the  first 
instance. 

(a)  3  Hagg.  £.  R.  App.  161. 


In  the  Goods  o/Job^ph  Wilson,  deceased.  1841. 


August  3rd. 


A'ddams  prayed  probate  of  two  papers,  of  the  Motjon  to  wp- 
21  St  of  January  and  5th  of  February  last,  as  to-  omitted  by  »»- 
l^ether  containing  the  will  of  the  deceased,  under  thewuibemg 
the  circumstances  stated  by  the  Court,  Kri%aciau«e 

revoking  all 
^mmIIT   UiCff    T  "• '  foroMT  wills. 


654 


CASES   DETERMINED   IN   THE 


1841.  Sir  Herbert  Jcnner. 

August  3rd.  The  testator,  Joseph  Wilson,  died  on  the  5th  of 
In thrGw)ds of  February,  in  the  present  year:  on  the  20th  of 
VhiZl.  January  he  gave  instructions  for  a  will,  and  that 
will  was  executed  ;  he  discovered  afterwards  that 
a  legacy  had  been  omitted,  whereupon  he  directed 
a  codicil  to  be  prepared,  but  a  new  will  was  made, 
which  the  testator  executed.  A  codicil  was  affcer- 
wards  prepared,  which  the  deceased  attempted  to 
execute,  but  failed  to  do  so  through  weakness. 
Then  a  new  will  was  prepared,  but  unfortunately 
the  will  of  the  20th  of  January  was  taken  as  a 
draught,  instead  of  the  second  will.  It  would  be 
extremely  difficult  for  the  Court  to  supply  from 
one  paper  that  which  has  been  revoked  by  a  sub- 
sequent paper,  for  the  last  will  revokes  all  fonnet 
wills.  Under  the  present  statute  the  Court  cannot 
supply  this  omission ;  I  think  the  Court  baa  no 
power  to  do  this.     I  must  reject  the  motion. 


1841. 


Walker  against  Walker. 


August  3rd. 

Marriage  aud 
the  brith  of  a 
child  an  abso* 
lute  revocatioQ 
of  a  will,  prior 
to  Jan.  1838. 


The  testator  died  on  the  3rd  of  April,  1841. 
He  made  a  will  on  the  6th  of  September,  1834. 
In  July  1837  he  married  his  present  widow,  by 
whom  he  had  one  child ;  he  also  left  three  chil- 
dren,  who  were  minora,  by  a  former  wife. 


The  Queens  Advocate  moved  for  administratftm 
to  th^  deceased  as  dead  intestate,  to  he  granted  to 
the  widow.     He  submitted  that  the  will  was  ab- 


PRBROaATIVB  COUAT  OF  CANTERBURY.  855 

eolutely  revoked  by  the  marriage  and  birth  of  a       1841. 
child.     It  was  so  held  by  the  Judicial  Committee    August  drd. 
in  the  case  of  Israeli  v.  JRodan.  (a)  Walku 

againit 


Walur. 


Sir  Herbert  Jennbr. 
Upon  a  service  of  a  decree  upon  the  minors  in 
the  presence  of  their  guardian,  the  administration 
may  pass. 

(a)  2  Moore,  P.  C.  C.  43,  and  see  Po»  v.  Manttm,  1  Curt.  494. 


Collier  against  Rivaz.  jg^^^ 


August  3rd. 


Philip  Ryan,  the  deceased  in  this  case,  formerly 

it  TIT  ff  -n.  ni  flint        Testator  died 

of  Warren  Street,  Fitzroy  Square,  but  lately  of  the  domiciled  in 

city  of  Brussels,  died  in  Brussels,  1B29  ;  he  left  a  left^ain  ^s- 

will  and  six  codicils,  four  of  those  codicils  were  not  ^i*^7e- 

executed  according  to  the  forms  required  by  the  coJdfn°u)thi 

law  of  Belgium,  in  which  country,  it  was  contended,  form»  required 

the  deceased  died  domiciled,   and  those  codicils  jecu;buttbe 

were  opposed  on  that  ground.     The  circumstances  u^^er  the^*^ 

of  the  case  are  stated  in  the  judgment  of  the  Court.  c^J^nia  oC 

the  ca«e,  de- 
termining the 

The  Queens  Advocate  and  Nicholl  areued   in  validity  of  the 

,  ^  testamentary 

support  of  the  codicils,  and  Addams  and  Harding  instruments  ac- 

X  cording  to  the 

contra.  laws  of  tes- 

tator^ own 
country.     The 

Judgment.  Courtpro. 

V  V  M^^oM.  wuK%  M, .  nounced  in 

Sir  Herbert  Jenner,  fawuiofthe 

mr  •      •  jwpcrs,  they 

This  is  a  question  with  respect  to  certain  testa-  oemg  valid  in- 
mentary  papers  of  Mr.  Philip  Ryan,  who  died  at  the  law  of  tL 
Brussels  in  1829.     He  left  behind  him  two  nieces,  whlch'^tbrdt. 
Mary  Ryan  and  Mrs.  Langebear,  a  widow,  who  ""^x^S^^^ 
would  have  been  entitled  to  his  personal  estate  in  ^^^ 
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1841>      case  he  had  died  intestate.      He  left  property  to 
August  3rd.    the  amount  of  about  20,000/.  In  September,  1824, 

c^sR      he  executed  a  will,  of  which   he  appointed  Mr. 

Ttlz.  V.  F.  Rivaz,  Mary  Ryan,  and  A.  H.  Rivaz,  exe- 
cutors, and  hi8  niece,  Mary  Ryan,  residuary  le- 
gatee ;  he  also  left  behind  him  six  codicils,  four  of 
which  are  opposed,  upon  the  ground  that  they  are 
not  executed  according  to  the  forms  of  the  law  of 
Belgium,  in  which  country,  it  was  contended,  that 
the  deceased  was  domiciled  at  the  time  of  his 
death. 

The  first  question  then  is,  whether  or  not  Mr. 
Ryan,  the  testator,  was  domiciled  in  Belgium  ;  it  is 
admitted  that  if  he  had  not  his  domicile  in  that 
country,  the  codicils  in  question  are  entitled  to. 
probate  according  to  the  law  of  England ;  on  the 
other  hand,  it  is  said,  that  whether  the  testator  had 
his  domicile  in  Belgium  or  not,  these  codicils  are 
entitled  to  probate,  as  executed  according  to  the  law, 
applicable  to  the  circumstances  of  this  particular  case 
in  Belgium,  although  they  are  not  executed  ac* 
cording  to  the  forms  required  from  Belgium  sub- 
jects generally. 

Now  the  history  of  the  deceased  is  briefly  as 
follows.— oHe  was  born  at  Clonmell  in  Ireland  ;  in 
1762,  he  entered  into  the  British  navy,  in  which 
he  continued  to  serve  until  1780.  In  1776,  he 
married  at  Rochester,  and  his  wife  died  about  1802. 
The  deceased  was  engaged  in  business  as  a  dealer 
in  foreign  cambrics,  and,  in  consequence  of  that 
business,  was  frequently  in  the  habit  of  resorting  to 
different  places  on  the  Continent  for  the  purposes 
of  that  trade,  but  his  principal  residence  was  in 
this  country,   where   he  had  a  house  in  Warren 
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Street,  Etzroy  Square,  which  he  sold  in   1802.       ^84K 
There  could  then  be  no  doubt  that  up  to  this  time    Augwi  Swt 
he  had  abandoned  his  original  Irish  domicile,  and      Colucr 
had  acquired  one  in  England.     In  J802,  he  went       Iiivas. 
to  Brussels  for  the  purpose  of  residing  there,  as  is 
stated  by  him  in  a  codicil  before  the  Court,  dated 
the  t;4th  of  September,  1825 ;  in  1803,  the  war 
between  England  and  France  being  renewed,  the  de- 
ceased was  detained  as  a  prisoner;  in  1814  he  came 
to  England,  and  remained  here  for  a  few  months  ; 
he  afterwards  returned  to  Brussels,  and  continued 
to  reside  there  until  his  death,  with  occasional  ex- 
cursions on  matters  of  business  or  pleasure.     It  also 
appears  that  in  early  life,  he  had  adopted  his  niece, 
Mary  Ryan,  and   she  went  to  live  with   him   at 
Brussels,  and  continued  to  reside  with  him  until 
his  death. 

I  cannot  think  it  necessary  to  go  at  any  length 
into  the  facts  of  the  case,  because  they  are  all  ad- 
mitted ;  there  is  no  dispute  as  to  them,  the  only 
question  is  as  to  the  result  of  them.  Now,  I  cannot 
but  think  that  all  the  facts,  with  respect  to  the 
abandonment  of  the  old  domicile  and  the  acquisition 
of  a  new  one»  indicate  not  only  an  intention  to  re- 
side at  Brussels,  and  make  that  place  his  home,  '  ! 
but  that  the  fact  and  intention  concur  together,  rf.^f^ 
which  is  all  that  is  necessary  to  constitute  a  domi- 
cile. Length  of  time  will  not  alone  do  it,  intention 
alone  will  not  do,  but  the  two  taken  together  do  con- 
stitute a  change  of  domicile.  No  particular  time  is 
required,  but  when  the  two  circumstances  of  actual 
residence  and  intentional  residence  concur,  there 
it  is  that  a  change  of  domicile  is  effected.     In  this 
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184L       case  I  can  have  no  d<rabty  from  the  facts,  that  this  was 
Aagust  3rd.    the  deceased's  selected  place  of  domicile ;  though 
CoLUBR      from  1803  to  1814  it  was  a  forced  residence ,  yet 
^vaT       from  that  time,  1814,  he  became  habituated  to  the 
manners  of  Brussels  and  the  inhabitants  of  Bniasels, 
and  preferred  to  make  his  continental  residence  in 
that  place  to  a  return  to  his  original  domicile.     I 
am,  therefore,  of  opinion,  under  the  whole  circum* 
stances  of  the  case,  that  the  testator  must  be  con- 
sidered to  have  been  domiciled  at  Brussels  at  the 
time  of  his  death. 

The  question  however  remains  to  be  determined, 
whether  these  codicils  which  are  opposed  are  exe- 
cuted in  such  a  form  as  would  entide  them  to  the 
sanction  of  the  Court  which  has  to  pronounce  on 
the  validity  of  testamentary  dispositions  in  Belgium, 
in  the  circumstances  under  which  they  have  been 
executed.  Because  it  does  not  follow,  that  Mr. 
Ryan,  being  a  domiciled  subject  of  Belgium,  he  is 
therefore  necessarily  subject  to  all  the  forms  which 
the  law  of  Belgium  requires  from  its  own  native 
bom  subjects.  I  apprehend  there  can  be  no  doubt 
that  every  nation  has  a  right  to  say  under  what  cir- 
cumstances it  will  permit  a  disposition,  or  coptractB 
of  whatever  nature  they  may  be,  to  be  entered  into 
by  persons  who  are  not  native  bom,  but  who  have 
become  subjects  from  continued  residence  ;  that  is, 
foreigners  who  come  to  reside  uxlder  certain  cir- 
cumstances without  obtaining  from  certain  authori- 
ties those  full  rights  which  are  necessary  to  consti- 
tute an  actual  Belgian  subject  Every  nation  has  a 
right  to  say  how  far  the  general  law  shall  apply  to 
its  own  born  subjects,  and  the  subject  of  another 
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ooQtitry ;  and  the  Court  sitting  here  to  determiiie      1841. 
it,  most  consider  itself  sitting  in  Belgium  under  the    August  3rd. 
particular  circumstances  of  the  case.  c^^r 

Now  three  witnesses  have  been  examined  witf^.       ^^^^'^^ 
respect  to  the  law  of  Belgium,  as  applying  as  well 
to  the  acquiring  of  a  domicile  in  Belgium  as  to  the 
law  with  respect  to  the  execution  of  testamentary 
instruments. 

With  respect  to  domicile  acquired,  it  is  quite 
clear,  according  to  the  evidence  of  these  persons, 
that  no  domicile  according  to  the  law  of  Belgium 
can  be  acquired  unless  the  authority  of  the  ruling 
powers  is  obtained  to  authorize  the  persons  who 
apply  for  that  authority  to  continue  in  that  country ; 
that  unless  that  authority  is  obtained  he  is  liable  to 
be  removed  at  any  time  ;  that  having  obtained  that 
authority  he  then  becomes  to  all  intents  and  pur* 
poses  a  subject  of  Belgium,  and  has  a  right  to 
remain  there  and  enjoy  the  privileges  of  a  natural 
bom  subject.  But  it  may  be  a  different  question, 
whether  a  person  who  has  not  obtained  that  au-  , 
thority,  a  mere  resident  there,  is  to  be  considered  i 
as  a  foreigner  simply  having  a  residence  and  not  a 
domicile.  I  think  it  is  very  doubtful  whether  the 
Dutch  and  Belgian  lawyers  understand  the  same  ^ 
thing — from  the  evidence  given  with  respect  to 
domicile — whether  they  do  not  consider  that  a  per- 
son to  become  domiciled,  must  have  denization, 
that  which  is  equivalent  to  our  naturalisation,  and 
they  do  not  mean  simply  domicile  for  the  purpose 
of  succession  or  anything  of  that  description,  but 
they  consider  that  a  person  in  order  to  become  do- 
miciled must  place  himself  by  the  authority  of  the 
government  in  the  same  situation  as  a  Belgian  sub- 
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^^^^*      ject,  and  have  the  rights  and  privileges  of  that 
Augofit  3rd,    country.     But  I  think  it  is  not  necessary  to  inquire 
Collier      into  this,  bocause  I  think  we  have  the  conclusive 
RivAz.      ^vidence  ot  two  witnesses  as  to  that  which  is  neces- 
sary to  give  validity  to  the  testamentary  disposi- 
tions of  persons  who  reside  there,  but  have  not 
acquired  all  the  rights  of  Belgian  subjects. 

The  6rst  of  these  witnesses  is  Dr.  Schooneveld. 
He  describes  himself  as  a  doctor  of  laws  and  ad- 
vocate at  the  High  Court  of  the  Netherlands,  re- 
siding at  the  Hague.  He  is  qualified  to  depose  to 
what  is  required  to  give  validity  to  testamentary 
dispositions  executed  by  persons  in  the  situation  in 
which  Mr.  Ryan  appeal's  to  have  been.  He  states 
that  **  the  law  which  was  in  force  in  Belgium  and 
Holland  from  the  year  1815,  till  the  Revolution  in 
1830,  was  the  French  Code  Napoleon.  That  ac- 
cording to  that  code,  foreigners  who  obtained  from 
the  King  the  authorit}'  to  establish  their  domicile 
in  the  Netherlands,  could  and  did  enjoy  all  civil 
rights  so  long  as  they  continued  to  reside  there  ; 
that  therefore  on  the  contrary  foreigners  not  ad- 
mitted by  the  aforesaid  authority  of  the  King,  could 
not  acquire  a  domicile  for  the  exercise  or  enjoy- 
ment of  the  full  civil  rights/*  He  deposes  also, 
"  that  such  a  foreigner,  when  in  addition  thereto, 
he  has  not  made  his  positive  declaration  at  the 
municipality  of  the  place  at  which  he  took  up  his 
abode  that  he  was  willing  and  desirous  to  fix  his 
residence  in  such  place,  and  to  transfer  his  domicile 
thereto,  he  is  considered  to  have  only  a  residence 
but  not  a  domicile  there."  The  declaration  being, 
he  means  to  make  a  particular  place  his  residence. 
It  is  not  necessary  in  order  to  give  him  authority 
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to  reside  in  Belgium  or  in  Holland,  that  he  should       ^^^^' 
give  anj'  declaration  before  the  magistrates;  that    August  3rd; 
only  goes  to  the  particular  place  which  he  means      Collier 
to  make  his  domicile.      He   goes  on   to  depose,       ^$1 
**  that  the  Code  Napoleon,  in  its  dispositions  re* 
specting  domicile,  has  reference  only  to  natural 
born  subjects,  and  not  to  foreigners,  the  latter  being 
commonly  considered  to  have  a  residence  only,  and 
whose  successions  must  consequently  be  governed 
by  the  laws  of  their  own  country."     Then  if  this  is 
the  law  of  Belgium  ;  if  the  succession  with  regard 
to  such  persons  who  came  to  reside  in  Belgium  as 
Mr.  Ryan  did  is  governed  by  the  laws  of  their  own 
country ;  then  the  law  of  his  own  country  being 
followed  by  Mr.  Ryan,  these  codicils  are  entitled  to 
probate. 

Dr.  Schooneveld  also  deposes,  '^  that  the  mere 
fact  of  residence  would  not  render  such  a  person's 
succession  subject  to  the  law  of  Holland,  and  which 
law  was  in  force  in  Belgium,  during  the  period  of 
its  union  with  that  country."  Another  gentleman 
has  been  examined,  who  deposes  pretty  much  to 
the  same  effect,  he  says,  *'  that  as  long  as  Belgium 
was  united  with  Holland,  that  is  to  say,  from  1815 
till  the  year  1830,  the  French  Code  Napoleon  was 
the  common  law  in  force,  in  the  United  Kingdom. 
That  according  to  that  law,  a  foreigner  who  had  ob- 
tained the  authority  of  the  King  to  establish  his 
domicile  in  the  kingdom,  enjoyed  all  the  civil  rights 
so  long  as  he  continued  to  reside  in  it.  That  by 
such  law  in  force  during  that  period,  foreigners  who 
have  not  obtained  the  authority  of  the  King  as 
above  mentioned,"  which  is  the  case  with  Mr.  Ryan, 
**  were  unable,  that  is,  incompetent  to  exercise  the 
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1841.  full  civil  rights,  particularly  if  they  had  not  ex-^ 
August  3rfL  presslv  declared  at  the  municipality  of  the  place 
Coili^R  where  they  had  decided  to  reside,  that  they  had 
fixed  their  residence  in  such  place  with  the  ioteo* 
tion  of  transferring  their  domicile,  and  of  establish*- 
ing  themselves  there ;  but  such  persons  contimied 
to  be  foreigners  although  they  lived  there  several 
years,  and  even  to  their  deaths  they  were  considered 
to  have  only  a  residence.  That  the  dispoaals  of  the 
code  in  force  at  the  above*menti(med  period  res- 
pecting domicile  refer  to  the  domicile  of  natives 
and  not  to  foreigners,  who  by  merely  residing  in 
the  United  Kingdom  of  the  Netherlands" — that  is, 
who  reside  in  the  Netherlands  without  having  ob* 
tained  royal  authority  so  to  do — ^^  did  not  lose  their 
domicile  of  origin,  and  their  successions  consequeotr 
ly  were  not  subject  to  the  law  of  that  country/' 
This  witness,  as  the  former,  makes  his  deposition 
from  his  opinion  and  construction  of  the  law  as  ac- 
quired by  a  practical  knowledge  thereof  in  his  ca- 
pacity of  an  advocate.     *' 

Then  according  to  the  opinion  of  these  gentle- 
men, well  skilled  in  the  practical  application  of  the 
Code  Napoleon  and  its  dispositions,  and  which  was 
the  law  in  force  in  Belgium  up  to  the  year  1830, 
when  the  separation  of  the  two  countries  took  place, 
and  consequently  at  the  time  at  which  these  testa- 
mentary documents  of  Mr.  Ryan  were  executed, 
they  do  not  consider  that  Mr.  Ryan,  as  a  foreigner, 
was  bound  by  the  requisites  of  the  law  of  Belgium, 
as  to  the  form  and  execution  of  a  will,  as  would 
necessarily  be  the  case  with  a  free,  natural  bom, 
subject  of  Belgium  ;  but  the  successions  of  persons 
who,  however  long  they  might  have  been  resident. 
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not  having  obtained  the  royal  authority  to  reside 
there,  being  considered  as  mere  foreigners,  would 
be  governed  by  the  laws  of  their  own  country,  and 
would  be  upheld  by  the  Courts  of  Belgium,  if  those 
Courts  were  called  on  to  decide.  The  Court  sitting 
here  decides  from  the  evidence  of  persons  skilled 
in  that  law,  and  decides  as  it  would  if  sitting  in 
Belgium. 

Therefore  I  am  of  opinion,  that  notwithstanding 
the  domicile  of  Mr.  Ryan  must  be  considered  to 
have  been  in  Belgium,  and  that  he  had  in  point  of 
law  abandoned  his  original  domicile^  and  had  ac* 
quired  aniimo  et  facto  a  domicile  in  a  foreign 
conntry,  yet  that  foreign  country  in  which  he  was 
so  domiciled  would  uphold  his  testamentary  dis- 
position, if  executed  according  to  the  forms  required 
by  his  own  country.  I  am  therefore  of  opinion, 
that  I  am  bouiid  to  decree  probate  of  the  will  and 
all  the  codicils.  And  I  decree  the  costs  of  all  parties 
to  be  paid  out  of  the  estate* 


1841. 


August  3rd. 

C'otr.iEs 
againit 

RiTAZ. 


1841. 


In  the  Goods  of  M arv  Harrison,  deceased. 


Mary  Harrison,  late  of  Jermyn  Street,  Saint 
James's,  spinster,  a  milliner  and  dressmaker,  died 
on  the  28th  of  September,  1841.  In  the  morning 
of  the  22nd  or  23rd  of  that  month,  she  went  into  a 
room  where  Mary  Panniers,  Mary  Grodwin,  and 
Janet  J.  Kay,  persons  in  her  employ,  were  at  work, 
with  a  paper  in  her  hand,  and  obtained  their  signa- 

WM  signed,  tlie  third  wicneai  depoong  that  the  taw  the  ajgnatore 


Not.  6th. 

Motion: 
Will  Act 

Probate  re- 
fused of  a  paper 
produced  by 
the  deceased  to 
three  witneeses 
who  subscribed 
their  names 
thereto,  two  of 
the  witoesset 
not  see'ing  the 
signature  to  the 
paper  nor 
Knowing  that  it 
of  the  deceased. 
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I84I.      tures  as  witnesses  thereto,  but  did  not  state  to  them 


NoT^,  that  such  paper  was  her  will,  nor  did  she  sign  it  in 
In  the  Goods  of  their  presence,  or  acknowledge  the  signature  there- 
Harrison,  to,  if  cvcu  there  was  any.  Shortly  after  the  paper 
had  been  thus  witnessed,  the  deceased  on  the  same 
day,  with  another  paper  in  her  hand,  again  came 
into  the  room  where  the  same  three  persons  were 
still  at  work,  and  going  first  to  Mary  Panniers, 
desired  her  to  write  her  name  at  the  bottom  of  the 
paper,  stating,  at  the  same  time,  that  she  required 
her  to  sign  her  name  to  that  paper,  in  consequence 
of  having  written  her  name  crooked  to  the  former 
one.  The  deceased  then  took  the  said  paper  to 
Mary  Godwin  and  Janet  J.  Kay,  and  desired  them 
to  sign  their  names  to  it,  which  they  accordingly 
did.  The  deceased  then  left  the  room,  and  took  the 
paper  away  with  her.  When  the  deceased  pre- 
sented the  last  paper  to  the  witnesses  for  their 
signatures,  she  placed  it  on  the  table,  folded  up  so 
as  to  present  to  their  view  the  bottom  part  thereof, 
and  neither  of  them  recollected  to  have  seen  any  of 
the  writing  except  Mary  Godwin,  who  stated  that 
she  observed  the  deceased's  signature  immediately 
above  that  of  Mary  Panniers*  The  paper  was  in 
the  deceased's  handwriting. 

Jenner  prayed  probate  upon  an  affidavit  of  the 
above  circumstances  from  the  three  witnesses. 

Sir  Herbert  Jenner. 

Under  the  circumstances  stated,  it  is  quite  clear 

that  the  signature  to  this  paper  was  not  made  in 

the  presence  of  the  witnesses ;  the  question  then  is, 

was  it  acknowledged  in  their  presence ;  it  appears 
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to  me  that  it  was  not.     Suppose  Mary  Godwin  saw       lS4fl. 
the  name,  the  other  witnesses  depose  that  they  did      Nov^th. 
not  see  it;  can  this  then  be  a  sufficient  acknow-  intbeGoodsof 
ledgment  of  the  signature  to  two  witnesses  present    /Harrisok. 
at  the  same  time  ?  I  am  of  opinion  that  it  cannot : 
the  Court  cannot  on  motion  decree  probate  of  this 
paper,  I  therefore  reject  the  motion. 


In  the  goods  of  G.h.  Olding,  deceased. 


1841. 


Nov.  6th. 


Haggard  prayed  probate  of  the  will  of  the  de-  JJ^^*^  ^^n?'^ 
ceased,   under   the   following  circumstances.     On  signed  by  the 

^  ,  testator  after 

the  18th  of  September,    1S41,   the  two  attesting  thewitnewcs 
witnesses  being  both  present,  the  deceased  took  up  theirn^es, 
the  will  (which  had  been  previously  written  by  his  ^^^ 
wife  from  his  own  dictation),  and  read  the  same  all 
over  aloud,  in  the  hearing  of  those  present,  and 
having  so  done,  requested  the  witnesses  to  attest 
the  same,  telling  them  that  they  had  better  sign 
their  names  at  full  length.     They  thereupon  sub- 
scribed their  names  to  the  will  in  the  presence  of 
the  deceased,  (ifter  which  be  signed  his  name  at 
the  foot  or  end  thereof,  in  their  presence. 

Sir  Herbert  Jenner. 

Is  the  paper  a  will  before  it  is  signed  by  the  tes- 
tator ?  A  party  signs  his  name  after  the  attestation 
of  the  witnesses,  although  in  their  presence:  my 
present  impression  is,  that  this  is  not  a  compliance 
^«rith  the  statute. 

I  shall  reject  the  motion  for  probate,  without 
giving  any  opinion. 

VOL.  II.  L  L  L 


1 
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°^'''  Mackenzie  against  Yeo. 

Not.  I6th.  

M  lionT  '^^^^  ^^  *  cause  of  proving  a  codicil  to  the  will 

certain  wriUnj^  of  G.  A.  BarboF,  EsQ.,  deceascd.     At  the  com- 

•hould  be  pro-  p    , 

duced  which  meDcement  of  the  ai^ument, 

were  referred 
to  by  a  witness 

;?,^;\y •  The  Queen's  Advocate  and  Addams  prayed  the 

wituew  being  Cou it  to  dircct  Certain  writinM  referred  to  in  his 

the  solicitor  of  ^ 

the  party  in  the  deposition  bv  Mr.  Thomas  Hooper  Law,  the  ao- 

caase  opposing  .,  \             /•r^xr                          •«                                v 

a  codicil,  Iicitor  of  Uf.   ICO,  party  in  the  cause,  to  be  pro- 

resisted  on  the  i          ■%        mi_  •             i  •      *  •                                   j    i.        rr            j 

groaod  of  duced.    This  appIicatioD  yraa  opposed  by  Haggard 

^^^'  and  Jenner  for  Dr.  Yeo. 

information 

collected  by  n         ft 

the  solicitor  SiR  HERBERT  JeNNER. 

scribed  witness  '   In  this  case  a  question  has  been  raised  by  tiie 

i^notprivi"^  counsel  for  Mrs.  Mackenzie,  who  is  a  legatee  in 

Kid'^*'*  6,000/.,  by  the  codicil,  the  subject  of  the  suit,  and  it 

wSfeirted  b^  is  Said  that  I  ought  to  direct  certain  paper  writings 

the  client  and  referred  to  in  the  depositions  of  the  solicitor  of  Dr. 

to  the  solicitor.  Yeo,  the  Other  party  in  the  cause,  to  be  produced. 

lettera^ written  I  am  prayed  to  suspend  the  proceedings  in  the 

JJi,^^o?'J,°^*P**  cause  until  the  order  prayed  shall  have  been  com- 

mHcUot  also  P^^^^  ^^^^'    '^^^®  motion  was  resisted  on  behalf  of 

wnpioyed  by  Dr.  Yco,  and  the  point  has  been  argued  by  counsel 

collect  evi.  ou  both  sides,  and  the  Court  has  now  to  give  its 

dence  in  the  i      •  •                      ^^ 

matter,  and  OeclSlOn  UpOU  it. 

tocom^munic^  The  papers  referred  to  may  be  classed  under  three 

^r«t.Cr  heads : 

*'*7§r*d'T^*  ^^^^^' — 'r^®  letters  in  the  handwriting  of  the 

letters  wntten  testator  in  the  cause  directed  to  Mr.  Hooper  Law, 

by  the  tesUtor  * 
to  his  solicitor  with  regard  to  a  bond  executed  by  testator  in  favour  of  the  party  propounding  the 

codicil,  are  not  privileged  communications  as  between  the  solicitor  and  the  executor  oppomg  the 
codicil,  by  whom  he  was  also  ei|ployed  as  his  solicitor  in  Uiis  matter. 
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the  witness,  and  they  refer  to  a  bond  to  a  person      1841. 
now  Mrs.  Mackenzie.  Nov.  1 6th. 

Secondly. — ^Two   letters   received   from    a    Mr.     mac«nwb 
Turner,  a  solicitor  in  Exeter,  by  Mr.  Law,  and  *^^'* 

•  Thirdly. — A  memorandum  in  writing  taken  by 
Mr.  Law  of  a  communication  of  a  witness  who  is 
one  of  the  subscribing  witnesses  to  this  codicil. 

These  papers,  thus  classed,  are  said  to  be  open  to 
one  common  objection  against  their  production,  for 
it  is  said  that  they  are  all  of  them  con6dential  com* 
munications  between  Dr.  Yeo,  and  bis  solicitor, 
Mr.  Law,  and  as  such  privileged  communications, 
which  Mr.  Law  ought  not  to  be  called  upon  to  dis- 
close, which  he  is  bound  not  to  disclose,  and  which 
in  point  of  fact  the  Court  ought  not  to  suffer  to  be 
produced,  had  Mr.  Law  been  inclined  to  do  so. 
That  is  the  first  and  principal  ground  of  objection 
taken  to  the  prayer  of  Mrs.  Mackenzie's  proctor. 

As  a  general  principle,  a  solicitor  ought  not  to 
disclose  what  has  been  confidentially  communicated 
to  him  as  solicitor.  In  Mr,  Phillipps's  book  on  Evi- 
dence, the  rule  is  thus  stated :  **  Confidential  com- 
munications between  attorney  and  client  are  not  to 
be  revealed  at  any  period  of  time, — not  in  an  action 
between  third  persons, — ^nor  after  the  proceedings 
to  which  they  referred  are  at  an  end, — ^nor  after 
the  dismissal  of  the  attorney.  The  privilege  of  not 
being  examined  to  such  points  as  have  been  com- 
municated to  the  attorney  while  engaged  in  his 
professional  capacity,  is  the  privilege  of  the  client, 
not  of  the  attorney,  and  it  never  ceases."  (a) 

Kow  this  being  the  general  position,  which  seems 

(a)  Phillippson  Evidence,  vol.  i.  p.  139»  5thi^dition. 

LLL  2 
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1841.  not  to  he  denied,  the  only  qciesiaon  ivhieh  ariBes  ia, 
Nov.  leth.  whether  the  circumstance  being  attended  to,  these 
Ma^^zib    ai'e  commimications  of  each   a   nature  as  bring 

""^^  them  within  the  privilege.  Particular  oommun»- 
cations  are  under  no  ciTC«mi8taaces  to  be  divulged, 
but  a  solicitor  is  bound  to  disclose  some  facts  came 
to  his  knowledge  collaterally. 

The  rule  has  been  acted  upon  widi  some  qualifi^ 
cation  ;  a  solicitor  cannot  refuse  to  answer  qnestions 
which  have  come  to  his  knowledge  collaterally  and 
not  confidentially,  or  from  other  quarters.  So,  if 
he  has  made  himself  a  party  to  the  transaction,  or 
if  he  has  made  himself  a  witness  to  a  deed  which 
any  other  person  might  equally  well  have  wif- 
nessed,  the  witnessing  the  execution  of  a  deed  being 
no  part  of  the  duty  of  a  solicitor. 

Now  it  is  impossible  to  lay  down  any  general 
rule  as  to  the  extent  of  the  privilege.  The  cases 
have  turned  on  very  nice  distinctions.  Lord  Cot- 
tenham,  in  the  case  of  Desboraugh  v  MawKins,  (a) 
says,  **  I  do  not  think  that  it  is  necessary  that  I 
should  now  lay  down  any  rule  as  to  the  length  to 
which  the  privilege  should  extend.  It  would  not 
be  easy  to  do  so  consistently  with  the  cases,  but  I 
am  to  consider  whether  the  defendant  clearly  brings 
himself  withiu  the  privilege  ;  for  a  defendant  who 
relies  upon  the  privilege  is  undoubtedly  bound  to 
bring  himself  clearly  and  distinctly  within  it" 
That  was  a  case  where  a  bill  had  been  filed  by  tbe 
insurers  of  a  life  against  the  ineured,  and  to  whieh 
the  solicitor  of  the  insured  was  made  a  defendant, 
and  it  stated,  that  on  a  particular  day  the  insured 

(a)  3  Myln  ft  Cr.  615,  519. 
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bad  been  iDformed  tbat  the  life  in  question  was       1841. 
bad,   and  tbat  the  solicitor  was   present  at  the     Noir^tb. 
eohimunication.    Tbe  Lord  Cbancellor  was  of  opi-     Macxe»bib 
nion  tbat  tbe  solicitor  was,  in  tbat  case,  bound  to       ^i 
divulge  wbat  bad  taken  pbce.  His  Lordship  being  of 
opinion  that  tbe  comnaunication  was  not  privileged, 
and  tbat  divulging  it  was  not  a  breach  of  professional 
confidence.     The  same  observations  were  made  by 
Lord  Cbancellor  Brougham  in  the  case  of  Green- 
hough  V.  Oaskell.  (a)      The  general  result  of  that 
case  is,  that  a  solicitor  cannot  be  tompelled,  at  the 
instance  of  a  third  party,  to  disclose  matters  which 
have  come  to  his  knowledge  in  the  conduct  of  pro- 
fessional business  for  a  client,  even  though  such 
business  has  no  reference  to  legal  proceedings  either 
existing  or  in  contemplation.      Lord   Brougham 
'says,  ^'  No  authority  sanctions  the  violation  of  pro- 
fessional confidence  which  would  be  involved  in 
compelling  counsel  or  attorneys  to  disclose  matters 
committed  to  them  in  their  professional  capacity, 
land  which,  but    fot  their  employment   as    pro- 
fessional men,  tbey  would  n^t  have  become  pos- 
sessed of."     In  that  case  the  question  was,  whether 
(the  privilege .  extended  to  communications  made 
before  legal  proceedings  were  actually  commenced  ; 
'the  Lord  Chanc^lor  considers  tbat  question,  and 
states  the  result*  '^as  regards  them,  the  counsel  and 
attorney,  it  does  not  appear  tbat  the  protection  is 
qualified  by  any  reference  to  proceedings  pending 
w  in  contemplalioo.      li\  toucbiog   matters  tbat 
come  within  the  ordinaory- scope  of  professional  em- 
ployments, they  receive  a  communication  in  their 

(a)  1  Ujkk  &  K.  98.  r   '  V 
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1841.  professional  capacity,  either  from  a  client  or  on 
Nov.  16th.  l^Js  own  account,  and  for  his  benefit  in  the  trans- 
MA^zrE  ^^^^^^  of  his  business,  or,  which  amounts  to  the 
ogafnu  same  thing,  if  they  commit  to  paper,  in  the  course 
of  their  employment  on  his  behalf,  matters  which 
they  know  only  through  their  professional  relation 
to  the  client,  they  are  not  only  justified  in  with- 
holding such  matters,  but  bound  to  withhold 
them,  and  will  not  be  compelled  to  disclose  the 
information  or  produce  the  papers  in  any  Court  of 
law  or  equity,  either  as  a  party  or  as  witness.  If 
this  protection  were  confined  to  cases  where  pro# 
ceedings  had  commenced,  the  rule  would  exclude 
the  most  confidential,  and  it  may  be  the  most  im- 
portant of  all  communications;  those  made  with  a 
view  of  being  prepared  either  for  instituting  or  de- 
fending a  suit  up  to  the  instant  of  the  process  of  the 
Court  issued." 

An  attorney  is  not  to  disclose  what  has  come  to 
his  knowledge  solely  in  his  professional  capacity 
immediately  from  his  client,  or  immediately  from 
his  connection  with  his  client.  I  take  that  to  be 
the  result  of  all  the  cases« 

Where  an  attorney  directly  or  immediately  de- 
rives information  from  his  client,  that  is  a  privileged 
communication,  and  the  object  of  the  rule  being  to 
conceal  secret  communications,  the  privilege  applies, 
but  to  bring  his  case  within  the  rule,  the  matters 
communicated  must  have  come  directly  or  im- 
mediately from  the  client,  for  if  the  facts  come  col- 
laterally  from  auother  person,  the  attorney  will  be 
bound  to  answer. 

It  remains  to  be  considered  whether  the  circum- 
stances of  this  case  bring  it  within  the  rule.     Look- 
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iag  at  these  several  papers,  I  propose  to  invert  their       1S41. 
order,  and  to  consider  the  first  class  the  last.     Now     ^ov.  leui. 
the  first  class  I  shall  consider,  is  the  paper  or  the     Mack^nkcb 
memorandum  of  the  communication  from  the  wit-       T.^' 
ness  Lake  ;  Mr.  Law,  acting  as  solicitor  of  Dr.  Yeo, 
makes  inquiries,  and  takes  down  the  result  of  the 
communication  between  himself  and  the  witness, 
who  is  one  of  the  subscribing  witnesses  to  the  co- 
dicil.   This  communication  took  place  before  actual 
proceedings  had  commenced.     It  is  a  communi- 
cation made   under  the   circumstances  stated    in 
answer  to  the  twenty-eighth  interrogatory  addressed 
to  the  witness  Law,  who  has  been  examined  on  the 
Allegation  given  in  by  Dr.  Yeo,  and  who  appears 
to  have  been  the  confidental  solicitor  of  the  testator 
in  the  cause,  and  of  Dr«  Yeo  the  party  in  the  cause. 
(The  learned  Judge  here  read  the  twenty-eighth 
interrogatory  (a)  and  the  answer  of  the  witness  to 

(a)  Twenty-eighth  interrogatory. 

What  interviews,  and  when  and  where,  have  you  had  with  Qeorge 
Lake,  one  of  the  subscribed  witnesses  to  the  codicil  in  question  in 
this  cause  ?  What  was  the  purport  of  your  interview  or  interviews 
with  him  ?  What  transpired  between  you  and  him  on  the  occasion 
or  occasions  of  such  interview  or  interviews  ?  Set  forth  the  same 
most  specifically,  and  if  possible  verbatim  ?  Did  you  take  down  any 
examination  of  the  said  George  Lake  in  writing  ?  If  yea,  obtain  the 
same  and  annex  it  to  your  deposition,  &c. 

The  answer  of  the  witness : 

I  have  had  only  one  interview  with  George  Lake,  the  object  was  to 
inquire  of  him  all  that  he  knew  respecting  the  codiciL  It  was  on  the 
17th  of  December,  at  Exeter.  I  have  a  memorandum  of  what  passed 
on  that  occasion,  and  from  that  better  than  from  recollection,  I  could 
state  what  passed  between  George  Lake  and  myself;  but  I  doubt  if 
it  would  be  right  in  me  either  to  give  up  the  document  or  state  its 
contents^  since  it  belongs  to  my  client.  I  acted  as  his  solicitor  on 
that  occasion. 

The  witness  was  then  told  that  tb6  production  of  the  paper  was 
called  for  on  the  part  of  the  ministrant  by  her  proctor.    "  That  I  do 
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184L   .   it,  and  continaed.)     The  witness  then  objects  U> 
Not.  listb.     the  production  of  this  paper ;  he  was  at  this  time 
Mackbwm*     acting  as  the  solicitor  of  Dr.  Yeo  as  he  states,  and 
againu      that  hc  Went  to  one  of  the  subscribing  witnesses 
previous  to  the  commencement  of  the  proceedings, 
but  relating  to  the  investigation  in  the  cause,  but 
he  declines  to  set  forth  what  passed  oa  that  ex- 
amination, or  to  deliver  up  the  paper  or  memoran- 
dum ;    and  the  question    is,   whether,    under  the 
circumstances,  this  is  a  privileged  communication 
which  he  is  not  at  liberty  to  divulge,  because  it 
would  be  a  breach  of  professional  confidence  ? 

I  have  great  difficulty  in  holding  this  to  be  a 
professional  communication.  It  is  true.  Law  was 
acting  as  solicitor  of  Dr.  Yeo,  and  he  asks  a  wit- 
ness what  passed  on  a  certain  occasion,  but  that  is 
no  communication  between  Dr.  Yeo  and  Law.  If 
Dr.  Yeo  had  himself  asked  the  witness  a  question, 
and  then  communicated  the  answer  to  Law,  that 
would  be  a  privileged  communication  ;  but,  as  held 
by  Lord  Cottenham,  in  Desborough  v.  Rawlins^  it 
is  not  enough  that  it  comes  to  the  knowledge  of 
Law  in  a  conversation  between  himself  and  the 
witness;  it  is  no  breach  of  confidence  as  between 
the  witness  and  Law.  The  information  is  for  a 
collateral  point,  and  I  think  it  is  not  a  privileged 
communication,  but  that  Law  might  be  called 
upon  to  divulge  it.  There  is  no  confidence  be- 
tween him  and  his  client  in  this  matter. 


not  consider  to  be  enoa^h ;  if  called  for  on  the  authority  of  the 
Court,  I  should  consider  myself  bound  to  comply.  Being  now  told 
by  the  examiner  that  I  ought  not  to  withhold  the  paper,  I  give  it  up^ 
subject  to  any  order  of  the  Court  respecting  it,  and  that  he  takes 
upon  himself  the  responsibility  of  requiring  its  production." 


tintt 


PREROGATIVE  COtTRT  OF  CANTERBURY.  873 

This  paper  has  been  annexed  to  Law's  deposition,       "41. 
and  has  been  brought  in,  subject  to  any  observations     Noy.  i6th. 
that  may  be  made  upon  it ;  but  I  think  there  is  a     MAcnw«B 
still  more  serious  objection  which  may  be  made  to       *^l 
its  production,  namely,  that  if  produced,  the  parties 
could  make  no  use  of  it.     It  is  clear,  on  all  the 
authorities,  that  the  testimony  of  a  witness  may  be 
impeached,   by  shewing  that  he  has  made  state- 
ments out  of  Court  different  to  what  he  has  deposed 
on  the  trial,  yet  on  all  points  it  is  clear  that  this 
declaration  could  not  be  attended  to  in  evidence, — 
it  is  no  evidence  at  all.     If  Law  had  been  called  on 
to  depose  that  the  witness  Lake  had  made  state- 
ments out  of  Court  contrary  to  his  deposition  in 
Court,  this  paper  might  be  material ;  but  I  am  of 
opinion  that,  further  than  this,  if  this  paper  was 
disclosed  in  evidence,  it  would  form  no  part  of  the 
testimony  of  Lake. 

I  am  asked  to  stop  the  hearing  of  this  cause  until 
this  paper  is  produced.  The  Court  would  not  be 
inclined  to  do  so,  especially  as  the  parties  have  all 
the  benefit  they  could  have  from  the  production  of 
it.  Law  has  been  examined,  and  has  been  called 
on  to  state  all  that  passed  between  him  and  the 
witness  Lake ;  he  has  set  forth  no  contradictory 
evidence  to  Lake's  testimony,  and  the  parties  have 
the  benefit  of  the  presumption  that  what  Lake  has 
stated  is  conformable  to  the  evidence  he  has  given. 
With  respect  to  that  paper  I  am  of  opinion  that  it 
is  not  to  be  opened  for  the  further  examination  of 
Law. 

The  next  class  of  papers  are  two  letters  written 
to  Law,  and  they  are  referred  to  in  the  sixty-third 
interrogatory.     (The  Court  read  the  interrogatory 


874  CASES    DBTfiRMINBD    IN  TU£ 

^^^1*       and  the  answer.)  (a)     Therefore  this  witness  states 

Nov.  i6tb.    that  Turner  made  inquiries,  but  he  declines  to  give 

Mackfnuk     up  the  letters  received  from  Turner,  inasmuch  as 

^^1^       they  are  confidential  communications  which  he  is 

privileged  not  to  part  with,  but  to  withhold. 

These  letters  are  very  differently  circumstanced, 
and  I  think  they  do  come  within  the  principle  of 
privileged  communications.  Dr.  Yeo  employs  Law 
generally ;  he  also  employs  Turner,  with  direction 
to  communicate  with  Law.  Turner  does  inquire^ 
and  does  communicate  with  Law ;  therefore  I  think 
these  are  privileged  communications  from  the  client 
to  Law,  acting  in  a  professional  capacity,  through 

(a)  Sixty-tbird  interrogatory. 

Let  William  Law  and  Thomas  Hooper  Law  be  asked,  npon  your 
oath  bare  yon  not,  or  to  your  knowledge  and  belief  has  not  the  pro* 
dacent  employed  a  Mr.  Turner,  an  attorney  at  Exeter,  to  examine 
some  person  or  persons  at  that  city  touching  some  pretended  or 
alleged  declaration  or  declarations  of  George  Lake,  one  of  the  sub- 
scribed witnesses  to  the  codicil  in  question  in  diis  cause?  Has  not 
the  said  Mr.  Turner  had  an  interview  with  a  person  named  James 
Gilbard  on  such  subject  ?  Also  with  a  person  named  William  Gonxish, 
and  also  with  a  person  named  Evans  ?  or  with  all,  some  or  one  of 
such  persons,  and  whom  ?  Have  yon  not  received  some  letter  at 
letters,  or  some  statement  or  statements  in  writing  from  the  said  Mr. 
Turner  in  respect  thereto  ?  If  yea,  obtain  and  annex  the  same  to  your 
deposition." 

Answer  of  Mr.  Thomas  Hooper  Law. 

"  Mr.  Charles  Henry  Turner,  of  Exeter,  attorney  at '  law,  was,  I 
believe,  consulted  by  Uie  producent,  and  employed  by  him  to  make 
some  inquiries  in  Exeter  touching  the  boy  George  Lake,  and  to  com* 
mnnicate  with  me,  if  he  saw  occasion  so  to  do,  the  object  being  only 
an  investigation  of  the  circumstances  of  the  case,  and  to  ascertain,  if 
possible,  the  truth  of  it.  I  received  some  letters,  three  or  four  as  I 
recollect  from  Mr.  Turner  on  the  subject,  but  I  cannot  consent  to  give 
them  up :  I  have  no  right  to  part  with  them.  I  do  not  remember  the 
name  of  Gilbard,  those  of  Olampitt,  Cornish,  and  Evans,  were  I  think 
mentioned  in  the  letters  of  Mr.  Turner.  I  submit  that  what  I  have 
done  in  my  professional  character  as  solicitor  of  the  prodacent  is  not 
a  proper  subject  of  inquiry." 
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the  medium  of  Turner,  who  was  also  acting  in  a       1841, 
professional  capacity.     The  Court  cannot  conceive     NoT.ieih. 
a    case    where    stronger   circumstances   could    be     Mackenub 
brought  forward  against  the  production.  Yw.** 

These  are  communications  from  Dr.  Yeo  to  one 
solicitor  through  another  solicitor,  whom  he  also 
employed.  The  witness  is  not  bound  to  produce 
letters  or  to  divulge  the  contents  of  them,  being 
communications  made  by  a  certain  person  pro- 
fessionally employed  to  another  person  also  pro- 
fessionally employed.  I  am  of  opinion  they  come 
within  the  privilege,  and  that  the  parties  are  not  at 
liberty  to  have  the  letters  brought  in. 

The  remaining  papers  are  two  notes  written  by 
the  deceased  in  the  cause  to  Mr.  Law,  as  to  the 
preparation  of  a  bond.  (The  Court  read  the  fifteenth 
interrogatory  and  the  answer.)  (a) 

(a)  The  fifteenth  interrogatory  (so  much  as  related  to  diie  point 
was  as  follows :) 

'*  Was  not  the  testator  much  attached  to  the  ministrant?  Did  he 
not  so  express  himself  to  you  ?  Was  he  not  most  reluctant  to  part 
with  her?  Did  the  testator  ever  write  to  yon  on  the  subject  of  his 
intimacy,  connection  with,  or  attachment  to  the  ministrant  ?  If  yea 
produce  ihe  letters  to  the  examiner  to  be  annexed  to  yonr  deposition, 
and  at  the  same  time  solemnly  swear  that  the  letters  you  have  pro- 
duced are  the  whole  you  ever  received  on  that  subject,  or  that  you 
can  now  obtain/' 

The  answer  of  the  witness  (to  that  part  of  the  interrogatory :) 

"  He  expressed  himself  in  fiivourable  terms  of  her;  I  do  not  think 
that  he  was  reluctant  to  part  with  her.  I  do  not  think  that  latterly 
he  had  been  much  with  her.  The  only  letters  or  notes  that  I  ever 
received  from  him  having  any  reference  whatever  to  her  were  the  two 
notes  already  alluded  to,  and  they  are  not  in  my  possession  now. 
They  were  merely  to  apprise  me  that  he  was  coming  to  me  on  the 
business  of  making  a  settlement  on  Miss  Melton.  The  first  was  dated 
on  the  Sunday,  mentioning  that  he  would  call  the  next  day.  The 
second  was  written  at  ray  office,  as  I  suppose,  and  left  for  me,  because 
of  my  not  having  received  the  other.  I  was  from  home  when  he  called." 
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1841.  Now  this  can  hardly  be  considered  a  confidential 


Nov.  16th.  communication  between  Dr.  Yeo  and  Law ;  it  might 
Mi^mwin  heive  bccn  so  as  between  the  deceased  and  Law,  but 
T^  as  between  Dr.  Yeo  and  Law  it  was  no  confidential 
communication ;  I  should  consider  these  notes  as 
papers  not  privileged  4o  be  withheld,  but  in  point 
of  fact  my  decision  is  not  called,  for,  because  Law 
has  been  called  on  to  state  what  passed  on  the  in- 
structions for  the  preparation  of  the  bond,  and  what 
passed  after  the  preparation ;  and  he  has  been  cross- 
examined,  and  has,  very  properly,  been  called  on 
to  communicate  what  passed  on  the  subject.  I 
think  the  privilege  of  the  client  would  be  held  to 
have  been  waived,  even  if  this  had  been  a  privileged 
communication.  A  witness  may  be  cross-examined 
as  to  all  facts  on  which  he  has  been  examined  ;  but 
the  answer  to  this  is,  that  Law  has  not  these  notes 
in  his  possession,  which  is  a  sufficient  answer ;  he 
has  stated  what  the  contents  of  these  letters  are. 

Under  these  circumstances  I  think  the  answer  is 
sufficient,  and  that  I  cannot  compel  Law  to  go  to 
persons  in  whose  possession  these  letters  are,  if  they 
are  in  existence. 

I  reject  the  prayer  of  Mrs.  Mackenzie's  proctor, 
and  direct  the  cause  to  proceed. 


CONSISTORY  COURT  OF  LONDON.  877 


CONSISTORY  COURT  OF  LONDON. 


Varty  and  Mopsey  against  Nunn. 


On  the  admission  of  an  Allegation. 


1841. 


Nov.  18th. 


This  was  a  question  as  to  the  admission  of  an  Apdiention 

,  ,     rej6cfctd,  piMd- 

Allegation  by  way  of  defence  to  a  libel  in  a  suit  mg  in  objec- 
for   subtraction    of  church-rate,   brought  by    the  charch.nte» 
churchwardens  of  the  parish  of  St.  John,  Hackney,  IhouW^h^ 
against  William  Nunn,  the  amount  sued  for  was  J^"^jJ^ 
three  shillings  and  four-pence.  "°**  oTgS^^s 

The  Allegation  which  now  stood  for  admission  c  71,  and  not' 

I      J    J  by  the  charcb- 

pleaded, warden*  of  the 

First. — ^That  in  or  about  the  year  1763,  it  was  JoS'L^Hack- 
considered  expedient  to  enlarge  the  then  existing  ^t^^J^^Jt^ 
churchyard  of  the    ancient  parish   of  St.  John,  ^J*^^^J|^ 
Hackney;  that,  accordingly,  a  piece  of  copyhold  andent  piriiih 
land  was  purchased  with  certain  monies,  forming  ana  not  to^be 

_.      r       i»       1    i_  •       * i_  •  J  •  1  * i       confined  to  the 

part  of  a  fund  known  m  the  said  parishes  as  the  distinct  parah 
**  unappropriated  fund,"  and  which  was  created  by  Ha^ey,(con- 
m.eans  of  fines  imposed  on  persons  in  lieu  of  their  ^n^J^'^iJJJa^ 
serving  certain  offices  in  the  said  parish.    That  the  ingActo);that 

...  -!»  1  til  ***•  chnrch- 

said  piece  of  land  was  subsequently  duly  conse-  wardens  wen 
crated  by  the  Bishop  of  London,  and  thereupon  ei^t^fno 
became  the  usual  burial  place  of  the  said  parish,  beeTghrenm 
the  old  burial  ground  being  afterwards  but  seldom  jTrisiu^'*' 
resorted  to,  that  both  before  and  subsequently  to 
the    consecration    of   the    said    additional    burial 
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^841>  ground,  the  churchwardens  of  the  said  parish 
Nov.  18th.  were  accustomed  to  receive  certain  dues  and  duties 
Vartt  at  funerals  or  interments  of  the  dead,  for  the  use 
MopsEY  of  the  ground  in  the  church  and  churchyard  of  the 
Nu'iTn^  ^^^  ancient  parish  of  St.  John,  and  for  tolling  a 
funeral  bell  in  the  said  church.  And  this,  &c.  &c 
Second. — That  the  present  parish  church  of  the 
said  ancient  parish  of  St.  John  at  Hackney,  was 
erected  under  the  provisions  of  a  certain  act  of 
Parliament,  passed  in  the  thirtieth  year  of  the 
reign  of  George  III.,  entitled,  ^'  An  Act  for  taking 
down  the  Church  and  Tower  belonging  to  the 
parish  of  St.  John  at  Hackney,  in  the  county  of 
Middlesex,  and  for  building  another  Church  and 
Tower  for  the  use  of  the  said  parish,  and  for  making 
an  additional  Cemetery  or  Churchyard  ;"  and  that 
in  order  to  build  and  complete  the  said  parish 
church,  and  to  provide  the  said  additional  burial 
ground,  the  said  ancient  parish  of  St.  John  at 
Hackney  was  assessed  to  the  amount  of  25,000/., 
or  thereabouts,  and  the  said  sum  was  raised  by 
means  of  certain  annuities  granted,  and  rates  raised 
under  the  provisions  of  the  said  act,  and  of  two 
other  acts,  passed  in  the  35th  and  43rd  years  of 
the  reign  of  Geo.  III.  respectively,  as  in  and  by 
the  said  three  several  acts  of  Parliament,  to  which 
the  party  proponent  craves  leave  to  refer,  doth 
more  fully  appear,  and  the  party  proponent  doth 
expressly  allege  the  said  acts  to  be  public  acts. 
And  this,  &c. 

Third That  the  said  rates  still  continue  to  be 

raised  under  the  provisions  of  the  aforesaid  acts  of 
Parliament,  several  of  the  said  annuities  being  still 
unexpired,  and  that  the  said    rates  being  raised 
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throughout  the  whole  of  the  said  ancient  parish       >84K 
of  St,  John  at  the  present  time,  amount  annually     Nov.isth. 
to  the  sum  of  700/.,  or  thereabouts.     That  by  the       Vartt 
aforesaid  act  of  the  30th  Geo.  III.  it  is  enacted,      Momr 
that  during  the  continuance  of  the  said  rates,  the      ''fi'JJIt*. 
then  new  intended  church  and  churchyard,  together 
with  all  buildings,  bells,  pews,  seats,  and  all  goods, 
chattels  and  ornaments  thereunto  belonging  or  ap- 
pertaining, and  the  roads,  avenues,  and  passages 
thereto  shall  vest  in  the  trustees  appointed  under 
the  said  act,  and  that  at  and  from  the  ceasing  of 
the  said  rates,  the  fee  simple  of  the  same  shall  vest 
in  the  vicar  and  churchwardens  of  the  said  parish 
for  the  time  being,  &c. 

Fourth. — ^That  by  the  23rd  section  of  the  said 
act  it  is  recited  to  the  effect  following,  viz.^  "  that 
the  churchwardens  of  the  said  parish  (to  wit,  of 
the  said  ancient  parish  of  St.  John  at  Hackney,) 
had  received  certain  accustomed  dues  and  duties 
at  funerals  or  interments  of  the  dead,  for  the  use 
of.  the  ground  in  the  then  existing  church  or 
churchyard,  and  for  tolling  a  funeral  bell  in  the 
said  church,  the  same  being  the  dues  and  duties 
hereinbefore  mentioned,'*  and  it  is  thereby  enacted, 
*^  that  the  said  churchwardens  shall  continue  to 
demand,  take,  and  receive  such  and  the  same 
dues  and  duties  at  funerals  or  interments  of  the 
dead  in  the  said  new  church  and  churchyard,  and 
for  tolling  a  funeral  bell  in  the  said  new  church, 
which  dues  and  duties,  when  received,  shall  be 
applied  by  the  said  churchwardens  in  aid  of  the 
church-rate  of  the  said  parish,"  &c. 

Fifth ^That  on    or   about   the    25th    of  July, 

1840,  a  certain  meeting  was  held  in  the  vestry- 
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1841.       room  of  the  parish  church  of  Hackney,  with  the 

Nov.  18th.     privity  and  sanction  of  the  said  William  Varty  and 

\a^       Robert  Mopsey,  styling  themselves  the  churchwar- 

MopsET      ^^^3  of  t^^  ^^^^  parish »  when  a  committee  con- 

^u*^!       sisting  of  eight  persons  was  appointed  to  inquire 

into  the  nature  and  extent  of  the  above  mentioned 

dues  and  duties ;  that  the  said  persons  met  together 

frequently  to  ascertain  the  same,  and  that  such 

inquiry   was  conducted   with   the  assistance    and 

co-operation  of  the  said  Varty  and  Mopsey ;  that 

the   result  of   such   inquiry   was   published   in   a 

printed  report  circulated  through  the  said  parish^ 

with  the  concurrence  of  the  said  meeting,  styling 

themselves  the  vestry  of  the  said  parish,"  &c. 

Sixth.  —  That  in  part  supply  of  proof,  &c., 
annexed  one  of  the  said  printed  circulars. 

Seventh. — That  the  said  dues  and  duties  men- 
tioned in  the  said  act  of  Parliament,  or  con- 
templated thereby,  or  dues  and  duties  similar 
thereunto  have  been  from  time  to  time  raised  and 
collected  since  the  passing  of  the  said  act,  and 
that  a  large  annual  amount  hath  from  time  to 
time  been  realized,  to  wit,  in  respect  of  the  use 
of  the  said  burial  ground,  to  the  annual  amount 
of  L  or  thereabouts,  and  in  respect  of  tolling 

the  bell,  to  the  annual  amount  of  75/.  or  there- 
abouts, but  that  the  said  dues  and  duties  arising 
from  the  use  of  the  said  burial  ground  are  not  ap- 
plied in  aid  of  the  church-rate  of  the  said  parish 
as  directed  by  the  said  act  of  Parliament,  &c. 

Eighth. — That  under  the  provisions  of  the  acts 
58th  and  59th  Geo.  IIL  and  certain  other  acts, 
usually  designated  as  the  Church  Building  Acts, 
two  new  parish    churches    were  built   within   the 
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limits  of  the  said  ancient  parish  of  St.  John's  at  1841. 
Hackney,  and  that  under  the  provisions  of  the  said  ' 
acts,  and  by  an  instrument  under  the  seal  of  his 
M ajesty^s  commissioners  for  building  new  churches, 
duly  enrolled  in  the  High  Court  of  Chancery,  and 
entered  in  the  Registry  of  this  Court,  and  bearing 
date  6th  August,  1824,  the  same  having  been  made 
in  pursuance  of  an  order  in  Council,  bearing  date 
the  10th  of  March  in  the  same  year,  the  said  an- 
cient parish  of  St.  John,  Hackney,  was  divided 
into  three  separate  and  distinct  parishes  for  ec- 
clesiastical purposes,  to  be  called  severally  the 
Rectory  of  Hackney,  the  Rectory  of  South  Hack- 
ney, and  the  Rectory  of  West  Hackney ;  that 
notwithstanding  the  aforesaid  divisions  of  the  said 
ancient  parish,  the  same,  according  to  the  pro- 
visions of  the  said  acts  of  Parliament,  is  but  one 
parish,  in  respect  of  *^  any  poor  or  other  parochial 
rates  to  be  raised  in  the  said  parish,  or  to  the 
maintenance  or  relief  of  poor  persons,  or  to  any 
title  or  claim  to  such  relief  or  to  any  powers 
relating  to  such  rates,  or  holding  vestries,  or 
appointments  or  powers  of  parish  officers,  or  any 
such  relief  or  claim  thereto,  or  to  any  stct  or 
acts  of  Parliament,  or  law  or  custom  relating 
thereto,  save  and  except  as  to  church-rates  in  so 
far  as  the  same  are  regulated  by  the  provisions 
of  the  said  acts;"  that  since  the  division  of  the 
said  ancient  parish  of  St.  John,  the  parishioners 
of  the  said  three  parishes,  viz.,  Hackney,  South 
Hackney,  and  West  Hackney,  have  severally  from 
time  to  time  elected  their  own  churchwardens; 
that  the  churchwardens  of  the  said  ancient  parish 
of  St.  John  are,  in  virtue  of  their  appointment, 
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and  under  the  provisions  of  a  public  act  of  l^ir- 
Nov.  18th.    liameut,    4   Geo.   3,   and   entitled,   "  An  Act  for 
maintaining,  regulating,  and  employing  the  poor 
within  the  parish  of  St.  John  at  Hackney,  in  the 
county  of  Middlesex,    and   for  lighting  the  said 
parish  and  establishing  a  regular  nightly  watch 
therein,"   appointed  trustees  for    the   purpose  of 
carrying  into  effect  the  provisions  of  the  said  act, 
and  as  such,  are  empowered  to  make  certain  rates 
for  the  lighting  and  watching  the  whole  of  the  said 
ancient  parish  of  St.  John ;  that  by  the  said  act, 
30  Geo.  3,  the  said  churchwardens  are  also,  in 
virtue  of  their   oflBce,    appointed  trustees  of  the 
funds  to  be  raised  under  the  said  act  for  building 
the  then  intended  new  church  of  St.  John,  and  as 
such  are  authorized  to  make  and  levy  certain  rates, 
throughout  the  whole  ancient  parish  of  St.  John, 
in  order  to  raise  the  funds  necessary  for  carrying 
into  effect  the  provisions  of  the  said  act ;  that  by 
another  public  act,  60  Geo.  3,  entitled,  "An  act 
to  alter  and  amend  the  powers  of  so  much  of  an 
act  passed  in  the  fourth  year  of  his  present  Majesty 
as  relates  to  the  maintaining,  regulating,  and  em- 
ploying the  poor  within  the  parish  of  St.  John  at 
Hackney,  in  the  county  of  Middlesex,"  the  said 
churchwardens  are  also  appointed  trustees  of  the 
poor  throughout   the   whole   of    the  said   ancient 
parish  of  St.  John,  and  as  such  are  authorized  by 
means  of  rates  to  levy  any  sum  or  sums  necessary 
for  the  maintenance  and  relief  of  the  poor  through- 
out the  said  ancient  parish ;  that  notwithstanding 
the  premises,  the  said  trusts  have  been  executed 
solely  by  the  churchwardens  for  the  modern  parish 
of  Hackney,  distinctively  so  called,  and  that  pre- 
viously to  the  pretended  election  and  appointment 
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of  the  said  W.  Varty  and  R.  Mopsey  to  be  church-       1841. 
wardens,   and  previously    to  the   holding   of  the    Nov.  istb. 
pretended    vestry    meeting    for  making   the    rate       varty 
libellate  in  this  cause,  no  notice  whatever  of  such      mombt 
intended  election  or  of  such  intended  vestry  meet-      ^J*^*^* 
ing  was  given  to  the  parishioners  of  South  and 
West  Hackney,   by   affixing  the   same  upon  the 
doors  of  the  churches  or  chapels  within  the  said 
two  parishes  or  otherwise,  and  that  none  of  the 
parishioners  in  the  said  two  parishes  did  in  fact 
attend  or  vote  on  such  occasions,  nor  were  offered 
the  opportunity  of  attending  and  voting,"  &c. 

Ninth. — That  at  the  pretended  vestry  meeting 
held  on  the  23rd  of  July,  1840,  at  which  the  pre- 
tended rate  was  made,  the  said  W.  V,  and  R.  M. 
calling  themselves  the  churchwardens  of  the  said 
parish  of  Hackney,  laid  before  the  said  meeting  a 
certain  statement  of  account  purporting  to  be  an 
estimate  of  the  money  necessary  to  be  raised  for 
the  current  expenses  of  the  churchwardens  of  the 
parish  of  Hackney  for  the  then  ensuing  year.  That 
the  said  estimate  was  signed  by  the  said  W.  V.  and 
R.  M.  in  their  assumed  character  of  churchwardens, 
and  the  party  proponent,  &c.  doth  annex  a  certain 
paper,  &c.,  and  doth  allege  it  to  be  a  true  copy  of 
the  said  estimate.  That  the  said  estimate  is  ex- 
cessive, that  no  credit  is  therein  given  for  certain 
monies  which  are  directed  under  the  aforesaid  acts 
of  Parliament,  or  some  of  them,  to  be  collected  and 
applied  in  aid  of  the  church-rate,  and  that  it  con- 
tains certain  charges  which  under  the  said  acts 
ought  not  to  be  included  in  the  said  rate,  &c. 

Tenth. — ^That  under  the  provisions  of  a  certain 
act  of  Parliament  passed  in  the   50  Geo.   3,  and 

M  M  M  2 


884 


CASES    DETERMINED    IN    THE 

1841.      pleaded  in  the  Seventh  Article  of  this  Allegation, 


Nov.  18th.  the  trustees  of  the  poor  for  the  ancient  parish  of 

Vawt  St.  John  at  Hackney,  are  authorized  in  certain 

MoKEY  cases,  if  they  think  proper,  to  compound  with  the 

iwaiiwi  landlords  or   owners  of  houses,   tenements,    and 

X^  vNN* 

hereditaments,  for  the  payment  of  the  poor  rates 
*•  at  such  reduced  yearly  rentals  as  the  said  trustees 
or  any  seven  or  more  of  them  shall  think  reasonable, 
so  that  sueh  houses,  tenements,  and  hereditaments 
be  not  rated  at  less  than  one-half,  nor  more  than 
two-thirds  of  the  rack  rent  at  which  the  same  shall 
be  let,  or  the  annual  value  of  the  premises  re- 
spectively." That  by  the  said  act  the  trustees  are 
also  empowered,  if  they  think  proper  to  agree  and 
compound  the  said  poor-rate  with  the  landlords  or 
owners  of  all  houses,  tenements,  and  hereditaments, 
the  yearly  rent  of  which  does  not  exceed  the  sum 
of  20Z.  at  any  reduced  sum  which  may  be  mutually 
agreed  between  them.  That  many  landlords  and 
owners  of  houses  in  the  said  parish  have,  under 
the  provisions  of  the  said  act,  compounded  with  the 
said  trustees  of  the  poor  in  the  manner  as  aforesaid, 
and  that  there  are  in  the  parish  of  Hackney  alone, 
nearly  one  thousand  houses  rated  to  the  poor-rate 
under  such  composition.  That  in  assessing  the 
church-rate,  libellate  in  this  cause  all  the  houses  in 
the  said  parish  were  rated  upon  the  principle  of  the 
poor-rate  under  the  said  act,  and  that  the  said  W.  V. 
and  R.  M.  or  one  of  them,  have  or  has  admitted  or 
declared  to  that  or  the  like  effect,  &c. 

JEleventh. — ^That  although  the  names  of  the 
tenants  of  the  said  compounded  houses  are  inserted 
in  the  church-rate  book,  and  a  certain  assessment 
affixed  to  each  of  them,  yet  that  it  is  not  such 
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tenants  but  their  landlords  who  are  applied  to  for       1841. 

payment  of  the  said  rate.     That  although  the  said  Nov.  isthT 
assessment  in  the  church-rate  book  is  in  itself  below       ^~^ 
the  real,  actual,  and  proper  value  of  such  houses,      ^0^^^ 
and  below  their  estimated  rental  in  the  poor-rate       ^*"'"* 

*  ,  NUNN. 

book,  yet  that  in  fact  the  landlords  of  the  said 
houses,  or  most  or  many  of  them,  do  not  pay  the 
church-rates  according  to  such  assessment,  but 
according  to  the  reduced  compounded  assessment 
as  contained  in  the  said  poor-rate  book,  under  the 
aforesaid  act  of  Parliament.  That  sixteen  houses 
belonging  to  J.  B.  a  parishioner,  of  the  actual  yearly 
rental  of  1202.  or  140/.,  or  thereabouts,  and  esti- 
mated in  the  poor-rate  book  at  the  rental  of  104/., 
are  assessed  in  the  church-rate  book  at  100/.,  and 
are  charged  in  the  rate  at  twopence  in  the  pound 
at  the  sum  of  16«.  8d. ;  but  that  although  such  sum 
is  entered  in  the  said  church-rate  book  as  having 
been  paid  in  respect  of  the  said  houses,  yet  that 
the  said  J.  B.  did  not  actually  pay  more  than  7^.  2^/., 
being  the  amount  due  from  him  for  the  said  houses 
upon  the  compounded  poor-rate  assessment,  made 
under  the  said  act  of  Parliament,  &c. 

Twelfth. — That  seven  houses  situate,  &c.,  be- 
longing to  J.  P.  are  estimated  in  the  poor-rate  book 
at  44/.,  but  are  assessed  to  the  church-rate  at  28/. 
only.  That  three  houses,  Sec.  belonging  to  J.  R. 
of  the  estimated  rental  in  the  poor-rate  book  of  21/., 
are  assessed  to  the  church-rate  at  12/.  only.  That 
eight  houses,  &c.,  belonging  to  J.  C,  estimated  in 
the  poor  book  at  42/.,  are  assessed  to  the  church- 
rate  at  24/.  That  six  houses,  &c.  belonging  to  W. 
L.,  estimated  in  the  poor  book  at  70/.,  are  assessed 
to  the  church-rate  at  36/.  only.      That  fourteen 
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houses,  &c.  belonging  to  S.  F.  estimated  in  the  poor 
book  at  9lLy  are  assessed  to  the  church-rate  at  47 L 
only.  That  in  like  manner,  seven  houses  belonging 
to  S.  B.  are  estimated  in  the  poor  book  at  34/.,  but 
assessed  to  the  church-rate  at  18/.  That  five  houses 
belonging  to  J.  S.,  and  estimated  in  the  poor  book 
at  48/.;  are  assessed  to  the  church-rate  at  30/.  onlv. 
That  nine  belonging  to  W.  S.,  estimated  in  the 
poor  book  at  63/.,  are  assessed  to  the  church-rate 
at  40/.  That  fifteen  belonging  to  T.  D.  are  esti- 
mated in  the  poor  book  at  100/.,  but  are  assessed 
to  the  church-rate  at  75/.  That  three  houses,  &c. 
belonging  to  T.  L.  B.  are  estimated  in  the  poor 
book  at  241.,  but  assessed  to  the  church-rate  at  13/. 
only.  And  in  supply  of  proof,  the  party  proponent 
craves  leave  to  refer  to  the  original  poor-rate  book, 
and  to  the  original  rate  book,  &c.  to  be  produced 
in  this  suit.  And  the  party  proponent  does  expressly 
allege  and  propound  that  the  estimated  rentals  of 
the  said  several  houses  as  contained  in  the  said  poor- 
rate  book,  and  much  more  as  assessed  to  the  said 
church-rate,  are  much  below  the  actual  rentals  of 
the  same,  &c. 


This  Allegation  .was  opposed  by  Addams. 


The  Queen's  Advocate  and  Bayford  argued  in 
support  of  it. 
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Judgment. 
Dr.  Lushington. 

Before  I  proceed  to  consider  the  main  questions 
which  have  been  raised  in  this  case,  I  think  it  right, 
to  prevent  all  possible  misunderstanding,  to  advert 
to  a  matter  which  was  discussed  at  some  length  at  the 
Bar,  I  allude  to  the  smallness  of  the  amount  sought 
to  be  recovered  by  the  present  proceedings ;  now  I 
wish  to  state  in  the  clearest  and  most  distinct  terms 
that  this  circumstance  does  not,  and  cannot  in  the 
slightest  degree  affect  the  consideration  or  de- 
cision of  the  case ;  I,  in  the  discharge  of  my  duty, 
am  bound  to  bestow  the  same  labour  and  care  in 
ascertaining  what  the  law  is,  whether  the  rate  sued 
for  is  three  shillings  and  fourpence,  or  five  hundred 
times  that  amount,  and  having  to  the  best  of  my 
power  ascertained  the  law,  to  pronounce  my  decision 
for  or  against  the  rate  according  to  my  conviction  of 
what  the  law  is. 

This  suit  is  brought  by  persons  who  represent 
themselves  to  be  the  churchwardens  of  St,  John's 
Hackney,  and  the  libel  pleads,  in  the  common 
form,  the  necessity  for  a  church-rate,  and  the 
making  of  it ;  assuming  the  facts  stated  therein  to 
lie  true,  the  rate  would  be  a  legal  rate,  and  the 
defendant  bound  to  pay  the  sum  assessed.  But 
the  defendant  has  offered  this  defensive  Allegation, 
which  purports  in  substance  to  controvert  some  of 
the  most  material  facts  alleged  in  the  libel ;  I  say 
in  substance^  because  it  does  not  do  so  in  form, 
and  I  am  certainly  of  opinion  that  the  question  of 
law  might  have  been  more  conveniently  raised  by 
pleading  the  facts  in  a  somewhat  different  shape. 


1841. 
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1841.      The  allegatiou  also  purports  to  state  other  matters, 
Nov.  29th.    besides  contradicting  the  libel,  which  it  is  con- 
vTr^       tended  would  be  a  bar  even  if  the  facts  pleaded  in 
MoMET       ^^^  ^^^^^  ^^^^  ttue^  the  plea  is,  therefore,  twofold, 
against      jn  part  denying  the  averments  in  the  libel,  and,  in 
other  parts,  even  admitting  them  to  be  true,  avoid- 
ing them. 

I  must  then,  according  to  the  well  known  rnle, 
assume  the  specific  facU  stated  in  this  Allegation 
to  be  true,  and  then  determine  whether,  if  proved 
as  laid,  they  would  form  a  good  defence  to  the 
suit. 

Hhe  first  objection  to  which  I  shall  direct  my 
attention  is,  that  by  virtue  of  the  Local  Act  of  the 
30  Geo.  3,  c.  71,  the  rate  ought  to  be  made- by  the 
trustees,  and,  therefore,  laid  on  the  whole  of  the 
ancient  parish,  and  not  on  any  particular  part  of 
it.  To  understand  and  decide  this  point,  we  must 
look  at  the  facts  and  consider  the  law  as  it  stood 
prior  to  1790,  the  date  of  the  local  act.  Prior  to 
1790,  the  whole  of  Hackney  formed  one  parish, 
in  which  stood  the  ancient  parish  church,  the 
parishioners  of  the  whole  parish  were  bound  to 
repair  that  church,  that  is  the  body  of  it,  and  this 
obligation  was  imposed  not  by  the  ecclesiastical 
law,  but  by  custom ;  by  the  common  law  of  England 
recognised  by  various  statutes.  It  is  not  the  eccle- 
siastical law  which  imposes  such  burthen,  for  by  the 
ancient  ecclesiastical  law,  the  expense  arising  firom 
such  burthen  was  to  be  defrayed  out  of  ecclesiastical 
profits,  neither  could  the  ecclesiastical  law  alone 
have  produced  any  such  effect,  because  that  law» 
unless  recognised  by  the  common  law,  or  enacted 
as  law  by  statute,  was,  and  is  wholly  inoperative  in 
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this  country.     This  obligation  to  repair  as  imposed       1841. 
by  the  common  law  is  recognised  by  all  the  common     i^ov.  29th. 
law  authorities,  by  Lord  Coke,  and,  indeed,  before       Varty 
him,  down  to  and  including  Lord   Chief  Justice      Momir 
Tindal  and  the  Judges  of  the  Court  of  Exchequer       '^^l 
Chamber  in  Veley  and  Jodin  v.  Burder ;  (a)  the 
obligation  is  further  recognised  by  various  statutes 
from  the  time  of  Edward  the  First  down  to  the  pre- 
sent day.     In  the  statute  drcumspecte  agaiiSf  the 
statute  ne  rector  prostemat  arbores^  and  all  the  acts 
of  Parliament  of  modem  times  touching  the  col- 
lection of  rates  before  magistrates.     I  speak  of  the 
legal  obligation  to  repair  and  not  of  the  mode  by 
which  such  obligation  should  be  fulfilled  or  enforced. 
This  then  being  a  common  law  obligation,  can  only 
be  altered  by  an  act  of  Parliament,  and  the  first 
question  I  have  to  solve  is,  what  is  the  effect  of  the 
local  act  of  the  30  Geo.  3  ? 

The  title  of  the  act,  and  especially  the  nineteenth 
section,  prove  that  the  new  church  was  to  be  sub- 
stituted for  the  old,  as  the  parish  church,  and,  con- 
sequently, so  becoming  the  parish  church,  stood  in 
the  same  legal  position  as  to  repairs  and  otherwise 
as  the  ancient  parish  church  had  done,  save  so  far 
as  any  alteration  might  have  been  effected  by  the 
statute.  The  very  title  of  the  act  shews  what  the 
intent  and  meaning  was,  it  is  *'  an  act  for  taking 
down  the  church  and  the  tower  belonging  to  the 
parish  of  St.  John,  at  Hackney,  in  the  county  of 
Middlesex,  and  for  building  another  church  and 
tower,  for  the  use  of  the  said  parish,  and  for  making  . 
an  additional  cemetery  or  churchyard,"  and  the 
nineteenth  section  of  the  act  states,  that  after  the 

(a)  12  Ad.  &  £11.  p.  265. 
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church  is  completely  finished  and  consecrated,  it 
shall  for  ever  be  called  and  known  by  the  name  of 
the  parish  church  and  churchyard  of  St.  John's 
'Hackney  ;  and  further,  that  it  shall  be  used  for  all 
the  same  purposes  as  the  ancient  parish  church  had 
been  accustomed  to  be  used  for."  There  cannot, 
therefore,  be  a  doubt  but  that  the  new  church  is 
simply  substituted  for  the  old  church,  and  as  I  have 
already  said,  except  as  altered  by  the  act,  it  stood  in 
precisely  the  same  legal  position. 

Now  it  is  not  contended  that  there  is  any  express 
enactment  in  this  statute  whereby  the  rates  for 
repairs  or  expenses  legally  incidental  to  the  office 
of  churchwarden  were  to  be  made  by  the  trustees. 
Repairs  are  not  mentioned  so  far  as  I  am  aware 
throughout  the  statute.  Then  if  there  be  no  direct 
alteration  of  the  law,  such  alteration  can  only  be 
effected  by  necessary  implication.  Does  it  follow 
as  a  plain  inference  from  other  parts  of  the  statute  ? 
So  far  as  I  understand  the  argument,  this  conclu- 
sion is  to  be  drawn  from  the  twenty-first  section, 
which  vests  the  new  church  in  the  trustees  during 
the  continuance  of  the  rates  to  be  levied  by  virtue 
of  the  act.  The  rates  imposed  by  the  act  for  de- 
fraying the  expenses  of  building  the  church,  are 
essentially  different  from  ordinary  church-rates  in 
very  many  particulars  which  it  is  not  necessary  to 
specify,  but  I  do  not  perceive,  upon  what  sound 
principle  of  law  or  reason,  it  can  be  contended  that 
the  vesting  the  church  in  the  trustees  for  a  certain 
term,  can  alter  the  common  law  as  to  the  burthen 
of  repairs  or  the  mode  of  rating,  whereby  the 
monies  are  to  be  raised ;  why  should  the  trustees 
have  the  burthen  cast  upon  them  any  more  than 
upon  the  incumbent,  before  the  passing  of  this  act. 
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or  after  the  rates  were  payed  and  the  church  vested 
in  him  and  the  churchwardens  ?  It  cannot  be  on 
accoimt  of  any  profits,  benefits,  or  emoluments,  for 
those  were  in  the  incumbent  before,  and  yet  he  was 
not  liable,  and,  moreover,  there  are  none  such  vested 
in  the  trustees. 

If  I  understand  the  argument  correctly  it  is  this, 
that  the  custom  of  the  parish  repairing  the  nave 
existed  only  in  relief  of  the  incumbent,  and  not  in 
former  times  in  relief  of  the  church  funds  when 
they  were  not  appropriated  wholly  to  the  incumbent 
but  paid  according  to  ancient  divisions.  This  cir- 
cumstance appears  to  me  rather  a  fit  subject  for 
antiquarian  research  than  legal  investigation,  for 
even  if  the  fact  were  true  that  the  custom  of  the 
parish  repairing  arose  only  where  the  repairs  would 
otherwise  have  fallen  solely  on  the  incumbent,  who 
alio  received  the  whole  emoluments^  and  for  his  relief, 
it  would  not  follow,  that  the  mere  vesting  of  the 
freehold  in  the  trustees  with  none  of  the  profits 
would  render  them  liable  and  exonerate  the  parish, 
or  give  them  the  power  to  make  a  rate  for  such  pur- 
poses. I  think  it  unnecessary  to  follow  this  point 
further,  it  does  not  come  within  the  principle  of 
cessante  ratiane  cessat  leXj  nor  has  any  authority 
been  cited  to  prove  what  would  have  been  in  the 
first  instance  indispensable,  namely,  that  the  sole 
reason  of  the  custom  was  the  relief  of  the  incumbent. 
So  far  then  as  I  have  hitherto  examined  the  act  of 
the  30  Geo.  3,  there  is  no  ground  for  holding  that 
the  ordinary  liability  was  taken  away  either  by  ex- 
press words  or  necessary  implication  ;  there  are, 
however,  some  other  parts  of  the  act  which  I  think 
it  my  duty  to  notice. 
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The  23rd  section  enacts,  **  that  certain  accus- 
tomed dues  for  burials  shall  be  received  at  the  new 
church  and  be  applied  by  the  churchwardens  in  aid 
of  the  church-rate."  What  rate? — the  trustees' 
rate  or  the  church-rate  made  in  the  ordinary  form  ? 
In  order  to  sift  this  question,  I  must  refer  to  the 
subsequent  sections;  by  the  24th,  the  pew-rents; 
by  the  27th,  the  fees  for  burials,  are  to  be  applied, 
first,  to  the  trustees'  rates ;  secondly,  to  the  church- 
rate  of  the  parish.  Here  then  the  statute  makes  an 
obvious  distinction  as  to  the  three  different  species  of 
emolument,  giving  the  first  instantly  to  the  church- 
rate  ;  the  two  remaining  only  where  the  rates  im- 
posed by  the  act  are  at  an  end,  clearly  therefore 
contemplating,  ttoo  contemporary  rates^  and  conse- 
quently repelling  all  inference  that  common  church- 
rates  were  to  cease  at  all  for  any  period  ;  rt  is  true 
that  at  the  commencement  of  the  29th  section, 
words  are  used  which  apparently  contemplate  the 
application  of  the  first  set  of  burial  fees  to  the  pur- 
poses of  the  acty  but  a  mere  statement  of  an  induce- 
ment cannot  affect  the  clear  terms  of  the  other  sec- 
tions. I  am  of  opinion  therefore,  that  this  act  has 
not  repealed  ordinary  church-rates  during  the 
existence  of  the  trustees'  rates,  and  that,  therefore, 
the  objection  that  the  trustees  ought  to  have  made 
the  rate  for  repairs  and  expenses  incidental  to 
Divine  Service  falls  to  the  ground. 

The  next  objection  is,  that  the  rate  though  made 
by  the  churchwardens  ought  to  have  extended  over 
the  whole  parish,  as  it  stood  when  the  new  church 
was  erected ;  no  doubt  such  was  the  law  and  the 
practice  when  this  new  church  was  first  consecrated, 
but  in  virtue  of  the  Church  Building  Acts,  the  58 
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and  69  Geo.  3,  the  original  parish  has  been  divided 
into  three  separate  parishes,  and  if  there  be  any  Nov.  29th. 
alteration  of  the  limits  over  which  the  church-rate 
originally  extended  it  must  be  by  virtue  of  the  pro- 
visions of  those  acts.  It  has  been  no  easy  task  to 
discover  the  true  meaning  of  the  Local  Act,  but 
that  act  is  light  itself  compared  with  the  obscurity 
of  the  Church  Building  Statutes,  to  which  I  must 
now  apply  myself. 

At  the  period  of  making  the  rate  in  dispute,  Dr. 
Watson,  the  incumbent,  at  the  time  of  the  division, 
was  dead  ;  consequently  without  adverting  to  any 
previous  resignations,  the  division  into  distinct 
parishes  had  completely  taken  effect  by  the  16th 
section  of  the  statute  58  Geo.  3.  Does  the  act  then 
provide  that  the  church-rate  of  such  distinct  parish 
shall  be  levied  on  the  divided  parish  ofUy^  or  does  it 
not?  if  it  does  not,  the  old  common  law  remains 
unaltered. 

First  then  the  16th  section  declares^  that  the 
parish  may  be  divided  into  two  or  more  distinct 
parishes  ybr  all  ecclesiastical  purposes  whatever;  the 
true  question  is,  whether  by  those  words  a  necessary 
implication  was  raised  that  the  old  common  law 
was  altered  and  the  rate  confined  to  the  curtailed 
parish,  certainly  it  is  most  inconvenient  that  so  im- 
portant a  matter  should  be  left  to  interpretation  and 
construction  without  any  express  enactment,  but  so 
it  is,  and  I  must  now  see  whether  the  true  meaning 
of  this  section  is  helped  out  by  any  of  the  subse- 
quent enactments.  The  enactments  which  in  any 
degree  affect  the  question  are  the  3 1st,  the  70th,  and 
the  71st  sections  of  the  58  Geo.  3,  and  the  20th 
section  of  the  3  Geo.  4.     It  was  naturally  to  be  ex- 


L 


lUNN. 


894  CASES   DETERMINED  IN   THE 

1841.      pected  that  the  3l8t  section  would  be  followed  up 
Nov.  29th.     by  some  distinct  enactment :  no  Mch  thing  is  to  be 

^~^      found.     Looking  at  all  these  enactments,  I  confess 

MowBY      ^  ^^^^   ^^^y  great  difficulty   and   embarrassment. 

a^ainu  Had  thc  case  stood  upon  the  16th  section,  the  path 
would  have  been  more  easy,  but  the  31st  created 
the.  great  obscurity.  I  am  compelled  to  say,  that 
the  70th  and  7 1  st  sections  rather  assume  that  it  had 
been  enacted  that  separate  and  distinct  parishes 
should  each  have  their  own  rates  than  that  the 
statute  actually  does  so;  on  the  whole,  however, 
nothing  doubting  the  intention  of  the  legislature, 
but  hesitating  greatly  as  to  the  expression  of  that 
intention,  I  think,  that  from  the  time  of  the  division 
being  complete  under  the  16th  section,  the  rates 
must  be  made  for  each  separate  division,  or  other- 
wise this  consequence  would  follow  that  a  district 
parish  would  be  exempt  from  the  repairs  of  the 
mother  church  at  the  end  of  twenty  years,  a  separate 
parish  never ;  such  a  consequence  as  this  appears  to 
me  to  be  repugnant  to  all  the  principles  on  which 
the  Church  Building  Acts  are  founded  and  incon- 
sistent with  some  of  their  plainest  provisions ;  for 
this  reason  I  hold  myself  justified,  not  in  raising  up 
an  enactment  which  does  not  exist  at  all,  but  in 
giving  doubtful  enactments  such  a  construction  as 
shall  not  manifestly  violate  other  clearly  expressed 
intentions  of  the  legislature. 

Having  thus  declared  my  opinion  that  the  rate 
ought  not  to  be  made  by  the  trustees,  and  that  it 
ought  not  to  extend  over  the  whole  original  parish, 
the  question  which  immediately  follows  is,  as  to 
whether  the  churchwardens  were  duly  appointed, 
and  are  the  proper  persons  to  sue. 
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Now,  several  of  the  articles  go  to  shew  that 
churchwardens  elected  by  the  inhabitants  of  one 
division  cannot  act  as  trustees,  or  discharge  divers 
duties  under  the  Local  Act  of  30  Geo.  3.  This  may 
or  inay  not  be  the  case,  and  on  such  questions  I 
give  no  opinion,  for  it  does  not  belong  to  me  to 
decide  them :  the  sole  question  for  me  to  determine 
is,  whether  they  are  legal  churchwardens  of  the 
division  of  St.  John,  and  entitled  to  \\xe  in  this 


1841. 


cause. 


On  a  question  so  important  as  this,  it  might 
reasonably  have  been  expected  there  should  have 
been  some  legislative  declaration,  but  I  am  aware 
of  none,  and  the  intent  of  the  legislature  is  again 
to  be  painfully  collected  by  inference  only  from  the 
effect  of  other  enactments  ;  now  the  73rd  section 
gives  the  power  to  appoint  churchwardens  to  the 
new  churches;  and  the  71st  section  directs  that 
districts,  though  liable  for  twenty  years  to  the 
mother  church,  shall,  at  the  end  of  that  time,  make 
their  rates,  as  if  a  separate  parish^  and  that  must 
mean  by  the  churchwardens  chosen  by  the  in- 
habitants of  the  division  assessed. 

The  statute  1  &  2  Wm.  4,  c.  38,  ss.  23  and  25, 
throw  some  light  on  the  meaning  of  the  words 
separate  and  distinct  parish,  but  then  the  words 
are  altered  to  spiritual  purposes. 

It  is  admitted  by  the  highest  Courts,  that  in  con- 
struing acts  of  Parliament  in  cases  of  difficulty, 
that  construction  ought  to  be  taken  which  prevents 
consequences  which  the  legislature  could  not  have 
intended.  The  Parliament  could  hardly  have  in- 
tended such   an  anomaly  as  that  churchwardens 
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should  be  chosen  by  the  inhabitants  of  a  district 
under  the  73rd  section,  and  also  of  a  distinct  parish 
under  the  1  &  2  Wm.  4,  and  yet  not  so  chosen  by 
the  inhabitants  in  any  divided  parish  under  the 
Church  Building  Acts ;  I  think,  therefore,  that  I 
must  adopt  the  interpretation  which  would  aToid 
such  a  discrepancy,  and  hold  that  by  virtue  of  the 
16th  section  of  58  Geo.  3,  and  also  the  73i>d,  the 
churchwardens  for  the  purposes  of  rates  and  repairs 
are  properly  elected  by  the  inhabitants  of  the  cur- 
tailed parish,  I  say  for  rates  and  repairs  only,  and 
give  no  opinion  as  to  the  rest.  I  hold  these  church- 
wardens to  be  duly  elected  as  to  this  suit. 

If  I  am  correct  in  this  position,  I  apprehend  that 
the  objection  on  the  score  of  want  of  notice  under 
the  Vestry  Acts  Mis  to  the  ground,  for  if  the  electors 
are  the  inhabitants  of  St.  John's  Hackney  only,  I 
do  not  find  it  alleged,  nor  do  I  believe  it  was  ai^ed, 
that  proper  notice  was  not  given. 

I  now  proceed  to  a  class  of  objections  of  a  different 
character.  The  objections  I  am  now  about  to  con- 
sider are  in  effect  denials  of  the  facts  pleaded  in  the 
libeL 

First. — That  the  churchwardens  either  had  or 
might  have  had  funds  in  their  hands  applicable  to 
church  repairs,  and  therefore  that  this  rate  was  not 
necessary,  as  alleged  in  the  libeL  I  hold  there  to 
be  a  wide  distinction  in  law  between  the  actual 
possession  offunds  and  a  power  of  acquiring  them. 
I  hold  that  if  I  found  the  churchwardens  in  actual 
possession  of  funds  clearly  applicable  to  church-rate, 
and  sufficient,  if  so  applied,  to  render  a  rate  un- 
necessary, I  should  be  bound  to  pronounce  against 
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the  validity  of  a  rate  made  under  those  circum-  >     1841. 
stances,  for  it  is  absolutely  essential  to  th6  validity/  Nov. 29th. 
of  a  rate  that  it  should  be  necessary,  but  I  do  not  i     \7^ 
find  it  so  pleaded ;   therefore  I  dismiss  from  my  ]    Mowir 
mind  every  consideration  of  the  case  on  the  ground  '.     "^**^* 
of  possession  of  funds,  though  I  must  observe  that  ; 
the  question  I  am  about  to  discuss  is  not  very  ex-  | 
plicitly  raised  by  the  facts  contained  in  the  Alle- 
gation ;  still,  as  the  objection  has  been  much  pressed 
in  argument,  I  will  consider  what  is  the  law  where 
it  is  pleaded  that  the  churchwardens  mighty  if  they 
had  done  their  duty,  have  had  funds,  though  in 
fact  they  have  not.    I  am  of  opinion  that  the  course 
to  be  pursued  by  the  Court  would  entirely  depend 
on  the  circumstances  of  each  particular  case.     If 
they  had  a  rate  uncollected,  a  case  put  in  argument,  ! 
such  uncollected  rate    being  sufficient,   I   should 
certainly  refuse  to  recognise  the  validity  of  a  new 
rate ;  but  if  the  supposed  fund  consisted  of  monies 
belonging  to  an  estate  given  for  the  benefit  of  the 
church,  or  in  aid  of  church-rate,  I  should  say  that    ] 
I  have  no  jurisdiction  over  the  churchwardens  in    \ 
their  character  of  trlistees,  and  that  all  such  ques- 
tions are  within  the  cognizance  of  other  tribunals, 
which  alone  could  afibrd  a  remedy.     So  I  should    \  \ 
say  also  in  any  cases  of  doubt  or  difficulty,  for  the  '- 
church   must    not   fall  down,   or  necessaries    for:     ! 
Divine  Service  be  wanting,  till  difficult  questions  i 
of  law  of  this  kind  are  decided.  "^ 

"Then  as  to  the  alleged  fund  ;  it  certainly  is  my 
opinion,  that  if  there  were  any  ancient  and  ac- 
customed dues,  as  mentioned  in  the  Local  Act,  such 
dues  are,  by  the  23rd  section  of  the  Local  Act,  to 
be  applied  in  aid  of  this  church-rate,  but  I  have  no 
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jurisdiction  to  determine^  if  the  custom  were  denied, 
whether  there  are  any  such  dues,  nor  what  they 
are,  nor  could  I  enforce  the  payment :  all  these  are 
matters  for  Courts  of  Common  Law  to  determine. 
Tables  of  fees  confirmed  by  the  ordinary  will  not 
constitute  legal  fees ;  they  may  be  convenient  as  a 
guide  to  parishes  with  regard  to  the  amount  of 
monies  which  the  ordinary  thinks  it  proper  should 
be  taken  for  matters  not  of  right  with  relation  to 
burial  or  otherwise,  but  legal  fees  can  exist  only  by 
immemorial  usage,  or  be  created  by  the  authority 
of  acts  of  Parliament ;  then  how  can  I  hold  that 
the  possibility  of  the  churchwardens  receiving  some 
fees,  I  knov^  not  what,  will  prevent  the  necessity 
of  a  church-rate,  and  invalidate  it?  I  have  not 
even  the  jurisdiction  to  compel  the  churchwardens 
I  to  act  in  this  matter,  for  how  can  I  compel  them  to 
^  adopt  measures  which  would  involve  them  in  liti- 
gation in  other  Courts  ?  I  cannot  pronounce  a  rate 
excessive  on  this  ground. 

I  have  had  quite  enough  to  do  in  disposing  of  the 
questions  necessary  to  be  considered  in  this  case, 
without  going  out  of  my  way  to  hunt  for  others, 
and  therefore  I  conclude,  that  the  averment  that 
the  estimate  is  excessive  referred  only  to  the  facts 
before  pleaded,  and  not  to  any  of  the  items  them- 
selves, and  I  am  entitled  so  to  do  both  from  the 
shape  of  the  Allegation,  and  because  also  no  ob- 
jection to  any  particular  item  was  taken  by  the 
counsel. 

The  last  class  of  objections  is  to  the  rate  itself. 
It  is  first  said  that  the  rate  is  illegal,  because, 
though  the  occupiers  are  assessed,  the  landlords  of 
a  large  class  are  the  persons  universally  called  upon 
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to  pay,  and  this  case  is  compared  to  a  church-rate, 
apparently  prospective,  but  really  retrospective, 
but  the  cases  are  wholly  different ;  the  rate  ought 
to  be  laid  on  every  occupier,  and  he  is  legally 
liable,  and  it  is  not  of  the  slightest  importance  to 
whom  the  churchwardens  apply  for  payment.  In 
Thompson  nnd  Sandfordv.  Cooper^  {a)^  Sir  William 
Wjrnne  held  that  the  landlords  might  be  rated  ;  I 
mention  that  case,  because,  till  reversed,  it  would 
be  binding  on  me,  not  that  I  concur  in  the  doctrine 
laid  down,  which,  if  followed  out,  would  take  from 
all  church-rates  all  certainty  and  precision,  and 
without  special  custom  being  pleaded,  sanction 
different  modes  of  rating  throughout  the  whole 
kingdom ;  —  I  cannot,  therefore,  sustain  this  ob- 
jection. 

Then  does  the  Allegation  state  sufficient  facts  to 
show  that  the  rate  has  been  unequally  assessed! 
If  there  be  a  clear  inequality,  no  doubt  it  would 
vitiate  the  rate;  if  the  inequality  were  slight,  it 
would  not,  for  it  is  impossible  to  rate  all  properties 
with  absolute  precision,  and  there  will  be  difference 
of  opinion  as  to  annual  value:  what  such  an 
Allegation  ought  to  state  amongst  other  things  is 
this,  that  various  properties,  specifying  them,  are 
not  rated  according  to  the  same  principle  of  valua- 
tion with  other  properties  assessed  in  the  same 
rate :  these  Articles  do  no  such  thing,  there  is  no 
such  distinct  averment  to  be  found.  There  is  an 
averment,  that  however  rated  in  the  church-rate 
books,  the  persons  refused  to  pay  according  to  the 
principle  of  the  poor-rate,  a  feet  which  could  not 
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184L       invalidate  the  rate,  if  true  ;  there  is  an  averment, 

—  — 

Nov.  29th.  that  as  to  some  of  the  houses,  they  are  estimated  at 
vI^T  one  sum  in  the  poor-rates  and  rated  at  another  in 
MoMET  ^^^  church-rates,  but  they  are  not  rated  in  the 
jfuwT  poor-rate  according  to  the  gross  estimated  value, 
but  on  different  principles ;  how  am  I  to  conclude 
that  the  gross  estimated  sum  in  the  poor-rate  is  the 
proper  valuation  for  the  church-rate  and  so  adopted 
in  other  cases  ? — it  is  not  so  pleaded,  it  is  not  so 
argued  ;  but  it  is  pleaded  that  it  is  too  low.  These 
Articles  raise  nothing  but  issues  which  may  be 
wholly  irrelevant  to  the  question,  and  which  would 
decide  nothing  as  to  the  inequality  of  rating.  I 
presume,  from  the  heading  of  the  rate-book,  that 
the  poor-rate  was  made  in  pursuance  of  the  6  &  7 
Wm.  IV.,  c.  96,  and  the  Local  Act;  that  act  of 
Wm.  IV.  requires  the  rating  to  be  upon  the  net 
annual  value,  and  not  on  the  estimated  value,  and 
yet  the  estimated  value  is  referred  to  in  these  Arti- 
cles, and  then  it  is  pleaded  that  the  estimated  value 
is  below  the  actual  rental ;  suppose  it  is  so,  unless 
the  rest  of  the  parish  were  rated  on  a  higher  scale, 
which  is  not  pleaded^  the  rate  would  not  be  unequal. 
No  explanation  of  all  these  matters  has  been  offered 
by  counsel,  scarcely  an  argument  even  to  prove  the 
rate  unequal.  The  case  of  Chesterton  v.  Farlar  (a) 
was  cited,  but  that  was  a  totally  different  case ;  in 
that  case,  I  did  not  reject  the  Articles  explanatory 
of  the  mode  of  making  the  church-rate,  because 
they  were  inadmissible,  but  because  the  plaintifis 
had  pleaded  and  admitted  that  the  rate  was  retro- 
spective, consequently  in    my  opinion  could   not 

(a)  Vol.  1,  345.  367.  371 ;  and  2  Moore's  P.  C.  Gases,  p.  330. 
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substantiate  the  rate  and  succeed  in  the  cause ;  in 
fact,  they  had  pleaded  themselves  out  of  Court: 
it  appeared  to  me,  therefore,  according  to  my  con- 
ception of  the  practice  in  these  Courts,  and  strictly 
conformable  with  justice,  that  plaintiffs  who  on 
their  own  showing,  by  their  pleading,  could  not 
possibly  recover,  should  not  be  permitted  to  go  into 
issues  on  minor  points,  which,  however  decided, 
could  never  affect  the  ultimate  decision  of  the  case ; 
in  giving  my  opinion  on  that  case,  I  did  say  th^t 
all  property  ought  to  be  rated,  and  so  in  strictness 
it  ought,  though  the  occupiers  of  property  may, 
under  certain  circumstances,  be  excused  from  pay- 
ment; were  it  otherwise,  a  rich  man  occupying  a 
cottage  might  be  excused,  and  all  cottage  property 
exempted  for  the  benefit  of  the  landlord. 

On  the  wholej  I  am  satisfied  that  these  Articles 
do  not  raise  in  any  issuable  shape  the  question  of 
inequality  of  rate, — ^inequality  is  a  legal  defence, 
but  the  averment  must  be  plain,  clear,  and  capable 
of  being  tried, — these  Articles  do  not  do  so,  and  I 
must  reject  them. 

I  believe  I  have  considered  every  point  of  law 
which  can  possibly  arise  from  these  facts,  and  I  am 
of  opinion,  that  if  the  Articles  as  laid  were  all 
proved,  they  would  furnish  no  legal  defence  to  the 
action,  and  therefore  I  reject  the  Allegation. 
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^^'                    Still  and  Bunn  against  Palfret. 
Dec.  nth.  

church-rate  T^^^  was  H  question  as  to  the  admissibility  of  a 

Objection :—    libel  in  a  suit  of  subtraction  of  church-rate,  brouffht 

Firtt,  that  the     ...     ^  ,        ,  ^  «  ,       ^ 

proceediDg  was  in  this  Court  by  letters  of  request  from  the  Com- 
tbeeain^timt.  niissary  of  Canterbury,  by  Messrs.  Still  and  Bunn, 
^JJJi^jj  the  churchwardens  of  the  parish  of  St.  Mary  the 
iS^^b"'^?  Virgin,  Dover,  against  Daniel  Palfrey,  a  pa- 
sons  delegated   rishioner ;  the  circumstances  of  the  case  are  fully 

by  the  pa*  ;  "' 

riBhionenin      Set  forth  in  the  judgment  of  the  Court. 

vestry,  but  not  ' 

made  in  vestry, 

Th^!^t,t  the  '^^^  ^^^^^  ^^s  opposed  by  Pkittunare  and  Hard- 
j™^"^'".^-     ingj  and  supported  by  Bumaby  and  Nicholl. 

eluded  in  the 

rate,  such  c?        tt 

salary  amount-  SiR  HERBERT  JeNNEA. 

of  the  whole*  This  IS  a  cause  of  subtraction  of  church-rate  ; 
nite,  sustemsd.  ^^^  ^^  qucstiou  bcforc  the  Court  is,  whether  or 

not  the  libel  given  in  is  admissible  ?  The  libel  is 
for  the  recovery  of  no  fewer  than  six  rates,  fear  of 
them  more  particularly  called  church-rates,  the 
other  two  in  point  of  fact  are  rates  made  for  re- 
payment of  money  for  the  purchase  of  a  cemetery 
by  the  parish,  and  the  rates  for  this  latter  purpose 
are  not  opposed. 

The  whole  libel  is  opposed,  together  with  the 
additional  Articles,  which  were  brought  in  for  the 
purpose  of  giving  more  information  to  the  Court 
than  was  originally  contained  in  the  libel. 
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The  circumstances  of  this  parish  of  St.  Mary, 
Dover,  are  peculiar,  and  the  course  of  proceeding 
in  the  parish  for  making  the  rates  is  also  peculiar, 
and  although  it  appears  that  the  rates  have  heen 
made  in  this  manner  for  a  very  long  period,  their 
validity  has  never  before  been  called  in  question, 
still,  when  parties  are  called  on  to  pay  the  rates, 
they  are  at  liberty  to  take  any  objection,  and  have 
their  objection  considered  by  the  Court,  and  the 
weight  given  to  it  which  it  merits. 

The  case  comes  here  by  letters  of  request,  and 
the  parties  to  the  suit  are  the  churchwardens  of 
the  parish,  who  sue  in  their  official  capacity,  they 
describe  themselves  as  the  successors  of  Saunders 
and  Hall,  who  were  the  successors  in  office  of 
T.  H.  E.  and  K.  H.,  the  successors  of  T.  S.  and 
T.  W.,  respectively,  churchwardens  at  the  times 
when  the  several  rates  were  made.  The  other 
party  is  described  as  a  parishioner  of  this  parish. 
The  consequence  of  including  all  these  rates  in 
one  proceeding  is,  that  it  has  given  rise  to  pro- 
ceedings which,  if  the  rates  can  be  maintained, 
may  be  attended  with  considerable  expense.  The 
libel  consists  of  thirty-five  Articles  and  Exhibits, 
additional  Articles  have  been  given  in  with  ten 
Exhibits.  If  there  is  a  valid  objection,  the  suit 
ought  to  be  stopped  in  limine^  before  any  great 
expense  is  incurred. 

The  objections  to  the  libel  are  three  in  number  : 

First. — ^Thaf  some  of  the  rates  are  of  long  stand- 
ing, and  that  with  respect  to  them,  the  suit,  if  at 
all,  ought  to  have  been  brought  long  ago. 

Second — That  the  rates  were  not  made  in 
vestry. 
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1S41.  Third. — That  some  of  the  purposes  for  which 

Dec.  iitb.     they  were  made  are  not  the  subjects  of  church-rate. 
s^  With  regard  to  the  first  objection.     This  circum- 

b"J*^„  stance  was  very  properly  brought  to  the  notice  of 
v^rm  ^^  Court,  as  introductive  not  only  of  great  incon- 
venience to  the  party  proceeded  against,  but  also 
to  the  parishioners  called  on  to  pay  the  rate*  It 
may  turn  out  that  the  rate  is  illegal,  and  then  the 
parties  who  have  paid  will  have  paid  money  in 
their  own  wrong.  Still,  notwithstanding  this,  the 
Court  is  not  at  liberty  to  say  that  it  will  not  en- 
tertain the  suit  for  these  rates,  but  it  must  be  un- 
|derstood  by  churchwardens  that  the  Court  will  not 
||be  inclined  to  give  them  assistance,  if  they  do  not 
j  take  the  earliest  opportunity  of  recovering  rates 
^  when  parties  give  notice  that  they  will  not  pay 
them.  In  this  case  there  is  some  excuse ;  many 
i  ^causes  have  been  pending  here  and  elsewhere,  which 
may  have  deterred  parties  from  bringing  forward 
questions  so  early  as  the}'  otherwise  might  have 
done.  Whatever  the  reasons  were,  the  delay  is 
not  attributable  to  these  churchwardens,  but  to 
their  predecessors. 

The  second  head  of  objection  is  to  the  manner 
in  which  the  rate  has  been  made.  It  is  said  that 
the  mode  of  making  the  rate  is  not  legal,  that  it  was 
not  made  in  vestry,  but  by  a  certain  number  of  the 
parishioners  appointed  in  vestry  to  audit  the  ac- 
counts of  the  churchwardens  and  to  make  a  rate. 
This  objection  applies  to  the  whole  four  rates  in 
principle,  for  although  the  sums  differ  in  amount, 
I  apprehend  that  they  were  all  made  in  the  same 
manner,  therefore,  this  objection  may  be  considered 
as  applying  to  the  whole  libel. 
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The  mode  of  proceeding  appears  to  have  been  ^^41. 
this;  the  first  Article  of  the  libel  pleads  the  mak-  Dec. iith. 
ing  the  rate  in  1837,  and  the  proceeding  seems  to  still 
have  been  in  this  shape  :  certain  repairs  are  stated  bunm 
to  be  necessary,  and  the  churchwardens  wanting  pf^Jr^,. 
funds  to  do  the  repairs,  due  notice  is  given,  calling 
the  parishioners  to  meet  to  appoint  persons  to  audit 
the  churchwarden's  accounts,  and  to  make  a  church- 
rate.  A  meeting  is  held,  at  that  meeting  twelve 
parishioners  are  nominated  and  appointed,  and 
they,  or  any  five  of  them,  are  authorized  to  audit 
the  accounts;  and  also  according  to  the  ancient 
usage  and  constant  practice  of  the  parish,  to  make  a 
church-rate.  According  to  this  statement,  the  pa- 
rishioners were  duly  assembled  for  these  purposes,^ 
and  those  persons,  being  twelve  in  number,  were 
specially  appointed  to  make  a  church-rate,  on  the 
Thursday  next  following,  according  to  the  ancient 
usage  and  practice  in  this  parish.  It  seems  that 
on  that  day  the  parishioners  so  nominated  met  in 
vestry,  there  were  present  five  of  them,  and  the 
churchwardens  whose  accounts  were  to  be  audited, 
attended,  and  in  their  presence  a  rate  was  made^ 
or  an  assessment  for  the  repair  of  the  church  ;  that 
the  churchwardens  were  present  at  such*  meeting 
and  were  consenting  to  such  rate. 

The  other  Articles  plead  in  the  usual  form  the 
making  of  the  rate,  the  demand  made  on  the  pa- 
rishioner, his  refusal  to  pay,  and  the  summons 
before  magistrates ;  that  Mr.  Palfrey  at  this  time 
occupied  premises  rated  at  the  sum  of  I4s.  6c(.,  the 
sum  sued  for ;  and  annexed  is  a  copy  of  the  original 
rate  so  made.  The  same  course  of  proceeding 
was  adopted  on  the  other  occasions,  in  1838,  1839, 
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1840 ;  as  to  two  of  these  rates,  it  is  objected  that 
they  were  for  two  of  the  years  then  at  an  end. 
The  amount  required  for  these  repairs  were  greater 
in  some  years  and  less  in  others,  ^nd  also  a 
greater  or  less  number  of  parishioners  were  no- 
minated to  make  the  rate.  Also  on  one  occasion 
in  1840,  it  is  pleaded,  that  Mr.  Palfrey,  then  one 
of  the  auditors,  gave  notice  of  a  motion  to  be 
brought  forward  at  the  vestry,  to  rescind  the  re- 
solution of  the  vestry,  insomuch  at  least  as  it  em- 
powered the  churchwardens  to  make  a  rate,  and  to 
order  that  no  church-rate  be  allowed  until  it  had 
received  the  sanction  of  the  parishioners  in  vestry 
assembled ;  that  motion  was,  however,  negatived, 
and  an  amendment  carried  that  the  ancient  and 
constant  practice  of  the  parish  be  adhered  to.  This 
was  accordingly  done,  and  the  rate  made ;  in  point 
of  fact,  it  was  made  by  the  resolution  to  adhere  to 
the  practice  of  many  years. 

Now,  the  motion  made  by  Mr.  Palfrey  was  not 
improper,  nor  was  it  in  itself  unreasonable.  The 
practice  in  this  parish  was  contrary  to  what  is 
customary  in  most  parishes,  and  it  would  have 
been  perhaps  the  most  desirable  course  that  after 
the  accdtints  of  the  churchwardens  had  been 
audited,  the  parishioners  should  have  passed  the 
accounts,  and  should  have  themselves  made  the 
rate.  Still  the  question  has  been  raised,  and  must 
be  considered,  whether  the  custom  is  such  as  to 
render  the  rate  invalid. 

Now  it  was  objected  that  this  was  a  rate  not  made  in 
vestry,  and  that  no  rate  can  be  good  and  valid  unless 
made  by  the  parishioners  in  vestry  assembled,  un- 
less made  by  a  select  vestry,  or  by  prescription  from 
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time  immemorial.     It  is  certainly  not  alleged  that  ISil* 

there  had  been  an  immemorial  custom  in  this  parish ;     Dec^th. 
and  it  was  areued  that  if  immemorial  custom  be       Still 

and 

not  pleaded  it  is  of  no  avail  to  allege  constant  and  bunm 
ancient  usi^e.  I  do  not  entirely  agree  with  this  ptCluiT. 
argument,  although  no  immemorial  custom  is  set 
up  as  to  the  mode  of  making  the  rate,  yet  the  rate  is 
made,  as  it  is  said,  according  to  what  has  been  for 
many  years  the  ancient  practice ;  the  parishioners 
were  not  taken  by  surprise,  no  novel  mode  wais 
adopted,  the  ancient  and  constant  practice  was  ad- 
hered to,  and  it  may  be  considered  not  an  incon- 
venient mode.  The  burthen  is  cast  by  law  on  the 
parishioners  of  repairing  the  parish  church  and  pro- 
viding those  things  which  are  necessary  for  Divine 
Worship ;  this  practice  may  be  considered  as  a  bye- 
law  made  pro  refratd^  that  no  fixed  number  but  a 
certain  number  of  the  parishioners  should  be  se- 
lected to  make  the  rate  as  being  an  arrangement 
most  convenient  to  the  time  and  employment  of  the 
others,  and  this  may  be  considered  as  in  the  nature 
of  a  bye-law.  As  it  is  stated  by  Lord  Chief  Justice 
Tindal,  in  the  Brainiree  cascj  (a)  a  parish  is  a  cor- 
poration aggregate,  as  far  as  regards  the  making  of 
rates  for  the  repair  of  the  church,  and  *'  the  power 
of  making  bye-laws  is  incident  to  corporations  ag- 
gregate," and  he  says,  that  '^  Lord  Coke  lays  it 
expressly  down,  that  the  inhabitants  of  a  town  may, 
without  custom,  make  ordinances  or  bye-laws  for 
the  reparation  of  the  church,  or  highways,  or  any 
such  thing,  which  is  for  the  general  good  of  the 
public ;  and  in  such  cases  the  greater  part  shall 

(a)  12  Add.  &  Ell.  265. 
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bind  the  whole  without  any  custom."  I  do  not, 
therefore,  see  anything  improper  in  the  mode 
adopted.  If  these  persons  had  taken  upon  them- 
selves to  assemble  and  make  a  rate,  without  the  au- 
thority imparted  to  them  by  a  majority  of  the  pa- 
rishioners, the  case  would  fall  within  the  principle 
acted  on  in  the  Bramtree  casCy  where  a  rate 
was  made  by  a  portion  of  the  parishioners  not 
authorized  to  do  so,  and  no  notice  having  been 
given  to  the  parish.  This  difference  essentially 
distinguishes  this  case  from  a  case  where  church- 
wardens had  taken  upon  themselves  to  make  a 
rate  of  their  own  authority,  that  here  certain 
persons  were  appointed  for  the  special  purpose  by 
the  whole  body  of  the  parishioners,  notice  having 
been  duly  given.  Where  a  notice  is  duly  given, 
the  whole  body  are  present  or  consenting  to  what  is 
done  by  those  present.  Here  notice  was  duly  given 
for  the  purpose  for  which  the  parishioners  were  to 
assemble,  namely,  to  appoint  persons  to  make  a 
church-rate;  the  parishioners  were  not  taken  by 
surprise,  it  was  simply  following  the  previous  course 
adopted  for  many  years.  If  the  whole  case  rested 
on  these  two  objections,  the  Court  would  be  bound 
to  admit  the  libel,  and  if  it  was  proved  to  pronounce 
for  the  validity  of  the  rate.  But  there  is  another 
objection,  with  respect  to  which  I  have  great  diffi- 
culty :  it  is  this,  that  a  considerable  part  of  this 
rate  is  to  be  applied  to  the  payment  of  the  minister's 
stipend.  Th6  heading  of  the  rate  is,  that  it  is  **  for 
and  towards  the  necessary  repairs  of  the  church 
and  payment  of  the  stipend,  maintenance,  or  salary 
of  the  minister,  &c.,"  and  the  question  is,  whether 
the  providing  for  the  salary  of  the  minister  is  a 
legal  subject  of  church-rate. 
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Additional  Articles  were  given  in,  and  they  state       184-L 
that  for  many  years  the  minister's  salary  has  been  paid     Dec.  iitb. 
out  of  the  church-rate.     That  in  1817,  Mr.  Maule,        i^^ 
who  had  previously  been  the  assistant  minister  was       ^^^ 
elected  minister  by  the  inhabitants  of  this  parish,     p"^^^* 
to  whom  the  patronage  belongs,  at  an  annual  stipend 
of  200/.   in  addition   to   surplice  fees;    that  this 
stipend  has  ever  since  been  paid  him  out  of  the 
church-rate.     The  stipend  to  the  other  ministers 
varied,  but  was  paid  in  the  same  manner,  and  the 
sums  for  that  purpose  were  allowed  in  the  church- 
wardens' accounts.     It  is  not  a  usual  mode  of  pro- 
viding for  the  payment  of  the  minister  of  a  church 
to  make  his  stipend  an  item  in  a  church-rate. 

The  circumstances  of  this  parish  are  peculiar,  the 
additional  Articles  plead,  ''  that  the  church  of  St. 
Mary  the  Virgin,  in  Dover,  is  a  very  ancient  edifice, 
of  Saxon  origin,  belonging  to  and  in  the  patronage 
of  the  inhabitants  of  the  parish  in  whom  (in  vestry 
assembled)  the  election  of  the  minister  is  vested ; 
that  the  duty  of  providing  and  paying  a  stipend  to 
a  minister  for  performing  the  spiritual  duties  of  the 
parish  hath  at  all  times  been  incident  to  the  posses- 
sion and  patronage  of  the  church ;  that  there  are  no 
tithes  or  glebe,  and  the  minister,  besides  Easter 
Offerings,  and  fees  for  occasional  duty  (which  to- 
gether are  of  small  amount),  receives  a  yearly 
stipend  from  the  inhabitants,  the  amount  whereof 
is  agreed  upon  at  the  time  of  his  appointment." 
And  a  variety  of  Exhibits  were  annexed  to  shew 
the  mode  in  which  the  stipend  had  been  paid  out  of 
the  church-rates.  The  question  is,  the  objection 
being  now  taken,  whether  the  rate  for  such  purpose 
can  be  maintained.    The  true  character  of  this  pre- 
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ferment  is  not  very  accurately  defined,  I  can  form 
no  notion  how  the  parishioners  became  jjossessed  of 
the  patronage,  or  when  for  the  first  time  it  was 
given  to  them,  whether  the  right  of  pa^onage  came 
to  them  on  the  dissolution  of  the  monasteries,  or 
when  it  was  :  all  that  the  Court  can  collect  is,  that 
it  is  neither  a  rectory  or  a  vicarage ;  there  is  no 
endowment — ^no  tithes,  the  minister  is  not  instituted 
or  inducted  ;  and  whether  he  is  licensed  by  the 
bishop  is  not  set  forth,  though  I  presume,  that  it 
must  be  so,  as  the  churchwardens  come  in  the  usual 
course  to  the  Commissary  Court  to  confirm  the 
rate. 

Now  the  libel  pleads  that  the  minister's  stipend 
is  always  collected  with  the  rate  for  the  repair  of 
the  church ;  I  apprehend,  however,  that  there  were 
two  rates  originally, — one  for  the  minister, — one 
for  the  church.  The  first  of  the  Exhibits,  dated 
1611,  states,  '^  The  accounts  of  Thomas  Obree  and 
Richard  Dawkes,  churchwardens,  were  audited,  as 
was  the  book  for  the  minister's  wages,"  so  that  it 
would  seem  the  accounts  were  kept  separate ;  it  is 
clear  that  separate  books  were  kept,  one  for  the 
minister's  wages,  the  other  for  the  general  appro- 
priation to  repairs  of  the  church;  in  subsequent 
years,  however,  the  plan  of  collecting  separately 
was  abandoned,  and  one  sum  collected,  from  which 
the  minister's  stipend  was  paid ;  this  has  been  the 
course  since  1817.  The  amount  of  200L  out  of 
600/.  is  very  considerable,  it  is  one-third  of  the 
whole  sum.  The  repair  of  the  fabric  of  the  church, 
and  the  providing  necessaries  for  Divine  Worship, 
are  the  purposes  to  which  church-rates  are  more 
immediately  applicable ;  but  it  may  be  said  that 
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this  parish  is  very  differently  situated  from  others, 
as  it  undoubtedly  is.  The  parishioners  are  bound 
to  provide  a  minister  ;  whether  the  parish  receives 
the  tithes  or  not,  they  are  the  patrons,  and,  as  such, 
are  bound  to  provide  a  minister,  and  are  bound  to 
pay  him ;  and  it  may  be  said  that  it  can  make 
little  difference  whether  the  rate  is  collected  by  the 
churchwardens  as  a  church-rate,  or  a  separate  rate ; 
it  would  so  seem  at  first  sight,  and  Mr.  Palfrey 
could  receive  no  prejudice  by  being  assessed  in  one 
form  or  the  other.  I  should  be  very  much  inclined 
to  adopt  this  view  of  the  case,  if  there  were  not  this 
distinction,  that  if  this  is  not  a  legal  charge  in  a 
church-rate,  this  Court  has  no  power  to  enforce  the 
payment  of  the  minister's  stipend,  as  part  of  a 
church-rate.  It  is  a  different  thing  for  the  Court 
to  entertain  a  suit  for  ecclesiastical  dues  to  the 
minister  eo  nomine^  and  to  enforce  payment  of  such 
dues  as  part  of  a  church-rate.  Cases  were  cited 
to  show  that  ecclesiastical  dues  could  be  enforced 
in  the  Ecclesiastical  Court.  In  Gilby  v.  WUliamSf  (a) 
where  it  was  pleaded  that  for  twenty  years  dues 
had  been  paid,  a  prohibition  to  the  Ecclesiastical 
Court  was  denied. 

In  Gooch  V.  The  Bishop  of  London^  (b)  a  pro- 
hibition was  denied  to  the  Ecclesiastical  Court, 
and  on  this  ground,  that  it  was  not  necessary  for 
the  bishop  to  claim,  by  immemorial  custom  or  pre- 
scription, but  ex  antiquOy  and  that  in  such  a  case 
the  Ecclesiastical  Court  might  proceed. 

These  cases  are  very  strong  to  show  that  ecclesi- 
astical dues  may  be  sued  for  in  a  Spiritual  Court, 
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(a)  Cro.  Jac.  666. 


(6)  2  Stnu  879. 
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1841.       but  they  do  not  show  that  they  may  be  sued  for 
D6C.  iith.     under  the  name  of  subtraction  of  church-rate ;  no 
SnLt.       case  has  been  cited  where  such  a  charge  has  been 
b'unn       enforced  as  part  of  a  church-rate.     I  am  not  pre- 
PauJriy.     pared  to  say  that  it  is  a  purpose  for  which  a  church- 
rate  can  be  made  ;  I  cannot  say  that  if  all  the  facts 
stated  in  the  libel  were  proved,  that  I  could  enforce 
this  rate.    It  may  involve  this  parish  in  considerable 
expense.     The  parishioners  cannot  escape  from  the 
duty  of  providing  a  minister.    They  may  be  subject 
to  an   action   of  assumpsit,   or   other    means  for 
compelling  them  to  find  sufficient  funds  from  some 
source  or  other  for  paying   his    stipend    to    the 
minister. 

I  am,  therefore,  of  opinion  that  I  cannot  enforce 
this  payment  in  a  suit  of  this  description :  as  to 
what  the  powers  of  the  Court  may  be  in  a  suit  of  a 
difi*erent  description,  I  give  no  opinion.  I  reject 
all  the  Articles  of  the  libel  which  refer  to  this  part 
of  the  case :  the  libel  must  be  reformed. 


The  libel  was  subsequently  brought  in  and  ad- 
mitted as  reformed.  The  defendant  paid  the  ceme- 
tery-rates, and  the  proctor  for  the  churchwardens 
declared  he  proceeded  no  further. 

The  Court  being  of  opinion  that  both  parties 
were  in  error,  condemned  the  churchwardens  in 
the  costs  which  related  to  the  church-rates,  and  the 
defendant  in  the  costs  occasioned  by  his  refusal  to 
pay  the  cemetery-rates. 
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In  the  Goods  of  Lieut.  Gen.  Thornton,  deceased.       1841. 

Dec.  6ih, 

The  testator  left  a  will  and   a    codicil    dated  Prob^ 
13th  of  October,  1838;  and  on  the  25th  of  Octo-  cop7^a'duiy 
ber,    1841,   a  further  codicil  was   drawn   up  for  ^^^Ilj^hich 
execution,  but  there  not  being  space  left  sufficient  ^  ^^^""* 
for  the  names  of  the  witnesses  and  the  testator's 
seal,  a  fresh  copy  of  the  codicil  was  made,  which 
was  executed  by  the  testator,  and  duly  attested  by 
two  witnesses.     This  latter  executed   codicil  was 
then,  as  it  was  supposed,  enclosed  in  an  envelope; 
and  the  first  prepared  copy,  burnt. 

Upon  the  death  of  the  testator,  upon  opening  the 
envelope,  it  was  discovered  that  the  codicil  was  not 
there,  and  upon  search  being  made  the  executed 
codicil  could  not  be  found,  but  the  first  copy  was 
discovered,  which  it  was  supposed  had  been  burnt. 
Upon  an  affidavit  from  T.  R.  Thornton,  Esq.,  the 
executor  and  residuary  legatee,  and  his  son,  of  the 
above  facts,  and  that  they  had  no  doubt  that  the 
executed  codicil  had  been  burnt  by  mistake  instead 
of  the  first  copy,  and  which  Mr.  Thornton,  the 
son,  deposed,  was  a  correct  copy  of  the  executed 
codicil. 

Robinson  prayed  probate  of  the  will  and  first 
codicil,  and  of  the  copy  of  the  codicil  of  the  25th 
of  October. 

VOL.  II.  o  o  o 
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1841.  Sir  Herbert  Jenner. 

■ —  -    — 

Dec.  6th.  There  is  full  proof  of  the  execution  of  the  codicil 

inAeGwdsof  of  the  25th  of  October,  1841 ; — and  as  far  as  pos- 
sible of  the  fact  of  the  wrong  paper  being  burnt : 
it  is  fortunate  that  the  copy  has  been  found,  other- 
wise the  Court  might  have  had  great  difficulty. 

Let  probate  pass  of  the  will  and  codicil,  and  of 
the  copy  of  the  last  codicil  as  prayed. 


TBOBirroN. 
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18*1*  Fife  against  Blunt. 

Dec.  lltb.  _.-. 

Motion  to  This  was  a  cause  of  subtraction  of  tithes,  brought 

meDt^fcottein  Originally  in  the  Commissary  Court  of  Surrey,  by 
robtract[on  of  t^^  Rcv.  Henry  Blunt,  rector  of  Streatham,  against 
Iton^ing^ln'*^"  ^^-  Hcury  Fife.  It  was  appealed  to  this  Court, 
»pp*»^  jj><*«r^  upon  the  rejection  of  an  Allegation  in  the  Court 
c.7,*Tejccte<i',—  bclow,  ou  behalf  of  Mr.  Fife.  This  Court  affirmed 
miSt  caQBe°^  the  Sentence  of  the  Court  below,  and  retained  the 

beiDff  under  the  _ 

Stat.  2  &  3       cause. 

Edw.  6,  c.  13.       The  Court,  at  the  hearing  of  the  cause,  (1 1th  of 

November,)  pronounced  in  &vour  of  the  party 
suing  for  the  tithes,  and  condemned  Mr.  Fife  in 
costs.  On  the  1st  of  December,  (the  fourth  session 
of  Michaelmas  Term,)  the  costs  were  taxed,  and  on 
that  day  Mr.  Fife  alleged  that  he  had  in  due  time 
and  place  appealed,  and  he  was  assigned  to  prose- 
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cute  his  appeal  by  the  first  session   of  the  next       18*1* 
Term.  Dec.  nth. 

FiFB 

Addams  now  (1 1th  of  December)  prayed  that  the  b^| 
Court  would,  notwithstanding  the  appeal,  direct  a 
monition  to  issue  against  Mr.  Fife  for  the  payment 
of  costs,  as  it  was  authorized  to  do  under  the  stat. 
32  Hen.  8,  c.  7,  (a)  the  appeal  he  submitted  was 
merely  to  cause  delay. 

Sir  Herbert  Jenner. 
I  agree  with  the  counsel  that,  looking  at  the 
circumstances  of  the  case,  the  appeal  is  made 
merely  for  delay  ;  and  the  Court  would  feel  in- 
clined to  direct  the  costs  to  be  paid  under  the 
statute  of  Henry  VHL,  but  unfortunately  the  pro- 
ceeding in  this  case  was  not  under  that  statute,  but 
under  the  statute  2  &  3  Edw.  6,  c.  13  ;  I  therefore 
do  not  feel  that  I  am  authorized  to  enforce  the 
costs  under  the  former  statute. 


(a)  The  3rd  section  of  the  act  is  a»  foIIowB, 

'*  And  in  ease  that  any  of  the  parties  for  any  cause  or  natter  con- 
cerning that  suit  do  appeal  from  the  sentence,  order  and  definitiye 
judgment  of  the  said  ordinary,  or  other  competent  judge,  as  is  afore- 
said, then  the  same  judge  by  virtue  of  this  act  forthwith  upon  such 
appellations  made,  shall  adjudge  to  the  other  party  the  reasonable 
costs  of  his  suit  thereinbefore  expended ;  and  shall  compel  the  same 
party  appellant  to  satisfy  and  pay  the  same  costs  so  adjudged  by 
compulsory  process,  and  censures  of  the  said  laws  ecclesiastical, 
taking  surety  of  the  other  party  to  whom  such  costs  shall  be  ad- 
judged and  paid,  to  restore  the  same  costs  to  the  party  appellant,  if 
after  the  principal  cause  of  that  suit  of  appeal  shall  be  adjudged 
agunst  the  same  party  to  whom  the  same  costs  shall  be  yielden,''  &c. 


o  o  o  2 
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1841.  I^  t^^  Cfoods  ofLooxis  Mitchell,  deceased. 


Dec  6th.  _ 

thi^^of        '^^®  deceased  died  on  the   16th  of  November, 
theicsutor,      1841.     ShoFtlv  previous  to  his  death,  a  servant  in 

signed  her  ,  J     r 

name  to  the      his  house  having  destroyed  herself,  he  sent  for  a 

tor  suboeqaent.  niece  to  coDie  to  his  house  ;  he  soon  after  made  his 

cutedtb^^wiu    wiU,  and  requested  his  niece  to  put  her  name  to  it, 

inwo  wiT"*^  which  she  did.     She  then  said  to  the  deceased  that 

ww^,  who      gije  feared  she  should  get  into  a  scrape  by  signing 

motion  to  strike  the  wiU,  upou  which  the  deceased  sent  for  two 

of  the  legatee    fricnds,  to  whom  he  acknowledged  his  signature 

"^*^  to  his  will,  and  they  subscribed  their  names  in 

his  presence;  there  were  some  alterations  in  the 

will  in  the  deceased's  handwriting,  and  there  was 

no  doubt  that  they  were  on  the  paper  before  the 

execution. 

Haggard  prayed  probate  of  the  will  with  the 
alterations,  and  that  the  Court  would  direct  the 
name  of  the  niece  to  be  struck  out,  as  she  might 
otherwise  be  considered  as  an  attesting  witness,  and 
deprived  of  the  legacy  to  which  she  was  entitled 
under  the  will. 

Sir  Herbert  Jenner. 

There  can  be  no  doubt  that  the  second  execu- 
tion of  the  will  was  a  valid  execution ;  from  the 
affidavit,  it  is  clear  that  the  alterations  were  made 
before  the  will  was  executed. 

The  Court  is  prayed  to  strike  out  the  name  of 
the  niece,  who  upon  the  face  of  the  instrument 
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would  seem  to  be  an  attesting  witness ;  the  Court      ^8^^* 
cannot  do  that.  i>««-  ^^^ 

The  proper  time  to  take  the  objection  would  be  in  the  Goods  of 
upon  a  suit  Hbing  brought  for  the  legacy.  MncnLu 

Probate  granted  of  the  paper  as  it  stands. 


Welleslet  against  Vere  and  Knox.  1841. 

...  Doc.  16th. 

This  was  a  cause  of  proving  the  will  of  Edward  Motion  at  th« 
Hope,  Esq.,  deceased,  promoted  by  the  Reverend  cam^Uire. 
Henry  Wellesley ,    the    universal   legatee  named  JJ^^  ^\ 
therein,  against  J.  J.  Hope  Vere,  Esq.,  the  brother,  7822*totnport 
and  the  Hon.  Jane  Knox,  the  sister  of  the  deceased,  into  the  cauao 

i»i-mi  fi  1  ii»  the  proceedingf 

his  next  of  kin.     The  testator  died  on  the  4th  of  and  evidence 
November,  1836,  a  bachelor,  leaving  property  of  roitbuJis 
the  value  of  about  12,000/.     The  paper  was  dated  ^g  Ai'SpH'' 
August  13th,  1822,  and  was  to  the  following  effect,  5^^r*? 

o  '  '  D  »   deceased  10 

"  In  the  name  of  God,  Amen.  I,  Edward  Hope,  id^,rtftet$d. 
do  leave  and  bequeath  every  thing  I  possess  under 
the  sun  to  Henry  Wellesley,  a  younger  son  of  the 
Marquess  of  Wellesley,  who  is  the  brother  to  the 
Duke  of  Wellington."  The  paper  was  in  the  de- 
ceased's handwriting,  but  was  not  signed  at  the 
end,  nor  attested.  A  will  of  the  deceased,  dated 
July  27th,  1835,  leaving  the  property  to  Mr. 
Wellesley,  with  the  exception  of  3000Z.  to  Louisa 
Goddard,  the  deceased's  servant,  was  pronounced 
against  in  a  suit  in  this  Court,  on  the  ground  of 
insanity,  and  the  sentence  in  that  case  was  affirmed 
on  appeal  by  the  Judicial  Committee  of  the  Privy 
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1841  •  CounciL     Two  witnesses  were  examined  in  support 

Dec.  letb.  of  the  will  now  before  the  Court,  and  the  cause 

WsLLESLBT  stood  for  hearing ;  no  plea  had  been  given  in  op- 

Te«  position  to  the  will.  ^ 


and 
Knox. 


Haggard  and  Harding  now  prayed  the  Court 
to  import  into  this  suit  the  proceedings  and  evi- 
dence in  the  former  cause ;  it  was  a  suit  between 
the  parties  now  before  the  Court  upon  the  same 
question,  the  testamentary  capacity  of  the  deceased, 
and  the  circumstances  and  facts  proved  in  that 
case  would  shew  the  real  state  of  the  deceased. 

Burnahy  and  Addams  opposed  the  application. 

Sir  Herbert  Jenner. 
It  appears  that  the  proceedings  in  this  cause 
have  taken  their  regular  course ;  the  will  was  de- 
clared to  be  opposed  by  the  proctor  of  Mr.  Hope 
Vere,  an  Allegation  was  then  given  in  on  the  part 
of  Mr.  Wellesley  propounding  the  will,  upon  that 
Allegation  two  witnesses  have  been  examined ; 
publication  passed  of  that  evidence,  no  Allegation 
being  given  by  Mr.  Hope  Vere  against  the  will ; 
the  cause  was  set  down  regularly  for  hearing  and 
the  prayer  of  Mr.  Wellesley's  proctor  is,  that  the 
Court  would  pronounce  in  favour  of  the  will,  and 
decree  administration  to  his  party;  and  a  prayer 
from  Mr.  Hope  Vere*s  proctor  is  before  the  Court, 
that  I  would  pronounce  that  the  proctor  of  Mr. 
Wellesley  has  failed  in  proof  of  his  case,  and  that 
the  deceased  is  dead  intestate.  So  the  cause  stood 
up  to  this  time,  and  now  for  the  first  time,  at  this 
late  period  of  the  cause,  the  Court  is  prayed  to 


Knox. 
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rescind  the  conclusion  of  the  cause,  in  order  to      1841. 
admit  the  evidence  in  the  former  cause  between     Dec.  i6th. 
Mr.  Wellesley,  one  of  the  parties,  and  Mr.  Hope    wblImi-et 
Vere,   in  which  a  will  of  1835   was  pronounced      "^^^ 
against,  and  the  sentence  of  the  Court  was  affirmed       ^^^^ 
by  the  Judicial  Committee  of  the  Privy  Council. 
Now,  although  that  suit  was  between  the  parties 
now  before  the  Court,  it   related  to  a  different 
period  of  time,  and  if  I  were  to  accede  to  this  ap- 
plication, the  whole  case  must  be  re-opened.     The 
application  is  quite  a  novel  one,  and  if  it  could  be 
entertained,  it  certainly  ought  to  have  been  made 
at  an  earlier  period.     I  must  reject  the  application. 
The  cause  was  then  argued  on  its  merits,  and 
the  Court  pronounced  in  favour  of  the  will. 


ScuRRAH  against  Scurrah.  1841. 


Dec.  16th. 


In  this  case,  a  decree  was  taken  out  at  the  suit  ad  appUcation 
of  R.  W.  Scurrah,  a  brother  and  one  of  the  next  Jlimr^rlSlL 
of  kin  of   Richard    Edward    Scurrah,    deceased,  to  exhibit  an 

iDTentory  and 

calling    upon    his    mother,   Sarah    Scurrah,   the  accouDt  after 
mother  and  administratrix  of  the  deceased,  to  ex-  eighteen  yean 
hibit  an  inventory  and  account  of  her  administra-  [hi^^rty  mak- 
tion.    The  deceased  died  .on  the  6th  of  August,  iXn!uSSlr 
1823,  a  bachelor,  intestate,   leaving  his  mother,  thecircom- 

'  '  ...  stances,  con« 

who  took  out  letters  of  administration  shortly  after  demned  in 

coats 

the  death  of  the  deceased,  and  his  brother  and  two 
sisters,  the  parties  entitled  in  distribution.  No 
proceeding   was   taken  to  call   for  an   inventory 
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^^*^'      and  account  until  a  decree  was  taken  out  by  the 

Dec.i«th.    brother  in  August  1841. 

ScuRRAB  The  administratrix  appeared  to  the  decree,  and  a 

ScITr'iub.  petition  was  entered  into  on  her  behalf,  praying 
that  she  might  not  be  assigned  to  bring  in  the  in- 
ventory and  account.  It  was  alleged  that  the 
affairs  of  the  deceased  were  much  embarrassed; 
that  the  debts  exceeded  the  assets ;  that  being  un- 
acquainted with  business,  her  son  (the  party  now 
proceeding,)  assisted  her  in  the  management  of 
the  deceased's  affairs;  that  he  made  an  accoant 
for  her  of  all  that  had  been  received  and  paid 
relative  to  the  deceased's  estate,  by  which  it  ap- 
peared that  she  had  disbursed  4H.  more  than  she 
had  received  ;  and  it  was  submitted,  that  by  reason 
of  the  premises  and  of  her  great  age,  being  in  her 
eightieth  year,  she  ought  not  to  be  called  on  for 
.a  further  account. 

On  the  other  side  it  was  denied  that  the  estate 
was  much  involved,  or  that  the  debts  of  the  de- 
ceased exceeded  his  assets,  or  that  the  party  pro- 
ceeding had  assisted  the  administratrix  in  the  ma- 
nagement of  the  affairs,  &c. 

Haggard  for  the  party  cited,  submitted  that  the 
proceeding  was  a  vexatious  one,  and  that  the  ad- 
ministratrix ought  to  be  dismissed  with  her  costs. 
He  cited  Bowles  v.  Harvey,  (a) 

Jenner,  contrh.  The  time  that  has  elapsed  and 
the  age  of  the  administratrix,  are  not  a  bar  to  this 
application.     It  was  stated  that  the  estate  was  in- 

(a)  4  Hagg.  E.  R.  241. 
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solirent,  the  assets,  however,  were  sworn  under  300Z.,       1841. 
but  they  are  now  stated  to  be  614Z.  Pec  leth. 

The  case  of  Bowles  v.  Harvey  is  not  similar  to  ;8currah 
this ;  in  that  case,  it  was  said  by  the  Court  that  it  1^^^'.. 
was  impossible  to  make  out  an  inventory  as  all  the 
papers  were  lost.  In  Higgins  v.  Higgins^  (a)  after 
a  long  delay,  although  a  full  inventory  was  dis- 
pensed with,  a  declaration  instead  of  an  inventory 
was  produced. 

Here  no  information  is  given,  we  should  be  sa- 
tisfied  with  a  declaration. 

Sir  Herbert  Jenner. 

In  this  case  the  Court  is  asked  to  assign  Mrs. 
Scurrah,  the  administratrix,  to  exhibit  an  inventory 
and  account  of  the  estate  and  effects  of  her  son, 
who  died  in  August,  1823»  intestate.  He  left  his 
mother,  a  brother,  and  two  sisters  who  were  entitled 
in  distribution  to  his  property.  The  effects  of  the 
deceased  were  sworn  under  300/.  The  administra- 
tion was  taken  very  soon  after  the  death  of  the  de- 
ceased, and  this  application  is  now  made  for  the 
first  time,  in  1841,  that  is  eighteen  years  after  the 
death  of  the  party. 

The  Court,  under  these  circumstances,  expects 
some  ground  to  be  stated  for  the  application  now 
made.  I  admit  the  right  of  the  parties  to  call  for  an 
inventory  and  account,  and  that  the  party  called 
upon  cannot  allege  time  as  a  bar  to  exhibiting  it, 
but  the  Court  has  a  discretion,  which  it  exercises, 
of  considering  whether,  under  the  particular  cir- 
cumstances of  each  case,  it  will  assign  a  party  to 

(a)  4  Hagg.  E.  R.  242. 
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1841.  exhibit  an  inventory  and  account  after  a  lapse  of 
Dec.  16th.  time ;  but  it  must  be  clearly  understood  that  the 
ScDBRAB  Court  does  not  consider  time  alone  a  bar  to  ex- 
Sci^rTh.     hibiting  an  inventory  and  account. 

What  then  are  the  circumstances  of  this  case  ? 
administration  was  taken  out  immediately  after  the 
death  of  the  deceased  in  1823.  It  appears  that  the 
son  assisted  in  making  out  the  account  of  the  pro- 
perty of  the  deceased  from  the  books  and  the  dic- 
tation of  the  administratrix,  the  account  consisting 
of  a  statement  of  one  side  of  debts  due  from  the  de- 
ceased, on  the  other  of  debts  due  to  him  in  his 
trade  ;  this  was  made  out  in  1825,  two  years  after 
administration  was  taken  out.  The  property  was 
sworn  under  300/.,  but  it  turns  out  that  when  the 
account  was  made  out  by  the  son  (the  party  now 
applying  to  the  Court)  either  from  his  mother's 
dictation  or  assistance,  that  604/.  had  been  re- 
ceived, so  far  as  could  be  made  out,  and  payments 
made  to  the  amount  of  653/.,  shewing  a  balance  in 
favour  of  the  administratrix,  and  which  balance 
has  been  increased  to  41/.  by  a  further  payment  of 
2/.,  so  that  at  that  time  it  did  not  appear  that  there 
were  any  assets  to  be  divided ;  but  this  is  not  con- 
clusive. It  may  be  that  other  sums  were  paid  or 
received  ;  still  the  Court  expects  some  good  ground 
to  be  shewn  for  exercising  its  power  of  compelling 
the  exhibiting  of  an  inventory  and  account  after  a 
lapse  of  eighteen  years.  The  administratrix  is  in  her 
eightieth  year,  she  swears  that  at  the  time  of  the  death 
of  the  deceased,  his  affairs  were  very  much  involved, 
that  his  debts  exceeded  his  assets,  that  she  availed 
herself  of  the  assistance  of  her  son,  the  party  in  the 
cause,  to  arrange  her  accounts,  and  remunerated  him 
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out  of  her  own  money ;  the  account  is  in  the  son's      1841. 
handwriting.     There  is  a  positive  averment  in  the    Dec.  i6th. 
affidavit  of  the  administratrix  that  no  other  money      scubrIh 
has  ever  been  received,  to  which  the  deceased  was     sctmaIi. 
entitled  ;  a  positive  averment  of  no  assets  received 
on  her  behalf.  ^ 

What  is  the  statement  made  by  her  son,  the 
party  before  the  Court  ?  That  he  does  not  know, 
but  does  not  believe  that  the  affairs  of  the  deceased 
were  much  or  at  all  involved,  or  that  the  debts  ex- 
ceeded the  assets.  The  account  is  not  conclusive, 
but  it  bears  strong  marks  that  the  debts  exceeded 
the  assets;  the  mother's  affidavit  states  that  the 
account  as  made  out  was  all  that  the  deceased  was 
entitled  to.  The  son  goes  on  to  swear  ^'  that  he  hath 
made  several  applications  for  payment  of  his  share  of 
the  deceased's  assets ;"  not  one  application  only,  and 
that  he  was  then  satisfied,  but  ^*  that  on  several  occa- 
sions, she  informed  him  that  she  was  entitled  to  the 
whole."  He  made  other  applications,  and  received 
the  same  answer,  he  is  not  satisfied,  he  makes 
others,  and  yet  he  ventures  to  swear  that  he  was 
ignorant  that  he  was  entitled  to  any  of  the  property 
of  the  deceased.  It  exceeds  my  belief  that  there  was 
such  crassa  ignorantia ;  if  there  was,  he  must  take 
the  consequences  of  it.  The  Court  will  not,  at  this 
length  of  time  after  the  death  of  the  deceased,  the 
administratrix  being  in  her  eightieth  year,  call 
upon  her  to  give  this  account.  There  is  no  averment 
that  assets  have  come  to  her  hands,  no  reason  to 
believe  the  estate  is  not  fully  administered.  There 
is  no  ground  for  the  application,  and  I  dismiss  the 
party,  and  condemn  the  other  party  in  costs. 
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ADMINISTRATION. 


1.  Of  the  effects  of  an  American 
citizen  dying  here  in  itinere, 
refused  to  the  American  con- 
sul. Aspinwall  v.  I^  QiieefCs 
Proctor.  241 

3.  Administration  granted  to  the 
brother  of  a  domiciled  Scots- 
man in  preference  to  the  widow, 
following  a  similar  grant  in  Scot- 
land. Mogerson,  deceased.    656 

S.  Granted  to  a  son  in  preference 
to  a  widow  divorced  for  adul- 
tery.    BavieSf  deceased.       628 

4.  (Security).  —  Official  assignee 
of  a  bankrupt  required  to  give 
justifying  security  where  there 
had  been  no  personal  service  of 
a  citation  on  the  parties  having 
a  prior  right,  according  to  the 
genera]  rule  in  such  cases. 
Belcher  v.  Maherley.  629 

5.  The  representatives  of  a  second 
wife,  whose  husband  died  intes- 
tate, are  not  entitled  to  take 
out  administration  to  the  first 


wife,  without  first  representing 
the  husband,  whose  next  of 
kin  roust  be  cited  or  renounce. 
Sotverbyy  deceased.  852 

6.  {With  willannexed). — Granted 
to  the  attorney  of  the  guardian 
of  the  sole  legatee,  a  minor,  in 
preference  to  the  attorney  of  a 
creditor.     Graham  v.  Maclean. 

659 

7.  {Pendente    Ute). — The    Court 
will    not    grant  administration 
pendente  lite,  unless  there  be  a  * 
necessity  for  such  grant.     453 

8.  Administration  pendente  lite, 
(limited),  the  deceased  being  a 
domiciled  Spaniard,  granted, 
following  the  decree  of  the 
Court  at  Cadiz.  277 

9.  Application  for  administration 
pendente  Ute  by  the  executor 
of  a  former  will,  opposing  a 
later  will,  for  the  purpose  of 
instituting  proceedings  at  law 
against  the  executor  of  such 
later  will,  for  the  recovery  of 
property    said    to    have    been 
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APPEAL. 


BURIAL. 


fraudulently  obtained  by  him 
from  the  testator,  rejected. 
Oodrich  V.  Janet.  453 

ADULTERY. 

See  Restitution. 

1.  (Condonation).  —  Adultery  by 
the  husband,  which  had  been 
fully  condoned,  is  not  a  bar  to 
a  divorce,  at  his  prayer  for 
gross  adultery  subsequently 
committed  by  the  wife.  Anichini 
y.  Anichini.  210 

2.  Proof  by  letters  and  inference. 
Grant  v.  Grant.  16 

3.  Wilful  desertion  of  a  wife  by 
the  husband  is  no  bar  to  a  di- 
vorce by  reason  of  her  adultery. 
Morgan  v.  Morgan.  686 

4.  A  father  appointed  curator  ad 
litem  to  his  son,  a  minor,  resi- 
dent in  India,  for  the  purpose 
of  obtaining  a  divorce  for  adul- 
tery committed  by  his  wife. 
The  Court,  however,  requiring 
the  sanction  of  the  son  before 
signing  sentence  in  such  case. 
Morgan  v.  Morgan.  679 

AMBIGUITY. 

Where  there  is  no  ambiguity  on 
the  face  of  testamentary  papers 
raising  a  presumption  that  the 
one  was  intended  as  a  substi- 
tution for  the  other,  parol  evi- 
dence to  raise  such  presumption, 
and  to  show  that  the  testator 
intended  by  the  latter  to  revoke 
the  former  paper,  is  inadmis- 
sible.    Thorne  v.  Rooke.     799 

APPEAL. 
See  Practice* 


ATTORNEY. 

See  Administration,  6, 
Evidence. 

BANNS. 

Marriage  void,  by  reason  of  un- 
due publication  of  banns,  upon 
proof  that  both  parties  were 
cognizant  of  the  undue  publi- 
cation.   Brealy  v.  Reed.     833 

BAPTISM. 

1.  By  a  Wesleyan,  if  with  water 
and  in  the  name  of  the  Trinity, 
although  irregular,  is  not  invalid. 
Maetin  v.  Escott.  GdZ 

2.  An  incumbent  suspended  for 
three  months  for  refusing  to 
read  the  burial  service  over  a 
child  so  baptised;  such  child 
not  having  died  unbaptised  in 
the  meaning  of  the  rubric  pre- 
fixed to  the  book  of  Common 
Prayer.  i6. 

BISHOP. 

License  firom  the  bishop  to  offi- 
ciate in  a  proprietary  chapel  is 
revocable  at  the  will  of  the 
bishop.  Hodgson  v.  DUbm.  388 

BRAWLING. 

Proceedingsagainst  a  churchwar- 
den for  brawling  and  smiting, 
in  removing  the  deputy  of  an 
organist,  dismissed,  but  no  costs 
given.     Cory  v.  Byron.^       396 

BURIAL. 
See  Baptism. 


CHURCH-RATE, 
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BURIAL  FEES. 

!•  Semble,  that  the  jurisdiction 
of  the  Ecclesiastical  Courts  is 
confined  to  ancient  and  cus- 
tomary burial  fees^  and  does 
not  apply  to  fees  payable  under 
a  local  act  of  Parliament.  Sprtf 
V.  The  Directors,  ^c,  of  Mary- 
lehone.  5 

9*  The  chancellor  of  a  diocese 
has  no  power  to  establish  new 
fees  for  common  burials.  S.  C. 

S.  {Local  Act).— Yf here  the  libel 
did  not  allege  ancient  and  im- 
memorial fees^  but  usage  only 
for  one  hundred  years,  and  a 
local  act  was  pleaded,  under 
which  the  vestrymen  had  power 
to  fix  the  rate  of  fees  for  a  new 
burial  ground,  but  which  power 
tbey  had  not  exercised,  the 
Court  rejected  the  libel.     S.  C. 

CHURCH-RATE. 

1.  {Excess — Estimate).^-ksi  al- 
legation in  opposition  to  a  libel, 
for  subtraction  of  a  church-rate 
of  9d.  in  the  pound»  pleading, 
that  an  estimate  was  produced 
by  the  churchwardens  and  a 
rate  of  6cl.  only  required,  but 
that  an  amendment  was  carried 
for  a  rate  of  9(2.,  admitted  as 
primd  facie  a  good  defence, 
such  excess  being  afterwards 
explained;    the  rate   was  pro- 

'  nounced  for.    Smith  v.  Dixon. 

S64 

2.  {Letters  of  Request). — ^A  suit 
for  subtraction  of  church-rate 
may  be  removed  by  letters  of 
request  to  the  Arches,  like 
other  causes.  Hawes  v.  PeUatt. 

473 

3.  (Under  10/.)— If  rate  be  dis- 


puted, it  is  not  necessary,  to 
give  jurischction  to  the  Eccle- 
siastical Court,  that  the  party 
should  have  been  first  sum- 
moned before  the  magistrates 
under  63  Geo.  3,  c.  127.  White 
V.  Beard.  480 

4.  {Libel  partly  erroneous).  — 
Where  a  rate  was  pronounced 
for,  but  the  libel  had  been  op- 
posed, and  had  been  directed 
to  be  reformed,  the  whole  costs 
were  not  given,  but  the  defend- 
ant  condemned  in  51.  nomine 
eaypensarum.    Hawes  v.  PeUatt. 

473 

5.  {Heading).  —  A  church-rate 
being  resolved  upon  in  vestry, 
it  is  no  valid  objection,  that 
the  heading  was  subsequently 
placed  to  Uie  rate.  White  v. 
Beard.  480 

6.  {Omission). — Omission  to  rate 
property  of  the  value  of  about 
200/.  where  the  rateable  pro- 
perty was  8622Lf  not  sufficient 
to  invalidate  the  rate ;  but  no 
costs  given.     S.  C. 

7.  {Omission). — All  the  property 
should  be  rated,  but  trifling 
omissions  will  not  invalidate  a 
rate.     Smith  v.  Dixon.        264 

8.  (Inequality). — ^An  averment  of 
inequality  in  a  church-rate  must 
be  plain  and  clear — a  slight  in- 
equality will  not  vitiate  a  church- 
rate.     Var^  V.  Nunn.         899 

9.  {Assessment). — If  the  occupiers 
are  assessed  to  the  rate,  it  is 
unimportant  by  whom  the  rate 
is  actually  paid.  Farty  v. 
Nunn.  898 

10.  {Local  Act). —  Certain  trus- 
tees being  enabled  by  a  local 
act  (30  Geo.  3,  c.  71,)  to  make 
rates  over  the  whole   ancient 
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CHURCH-RATE. 


CHURCHWARDENS. 


parish  of  Hackney  for  certain 
purposes,  and  the  freehold  of 
the  church  being  by  the  act 
vested  in  them ;  held,  that  the 
churchwardens  of  the  distinct 
parish  of  St.  John,  Hackney, 
(formerly  part  of  the  original 
parish)  were  not  thereby  dis- 
abled from  making  a  church- 
rate  for  necessary  repairs  of  the 
church.     Forty  v.  Nunn.    887 

11.  {Distinct  Parish). — An  aver- 
ment in  opposition  to  a  church- 
rate,  that  the  churchwardens 
of  the  parish,  a  distinct  parish, 
had  not  been  duly  elected,  no 
notice  having  been  given  in  the 
ancient  parish,  rejected.     S.  C. 

12.  (Possession  of  Funds). — An 
averment  that  the  churchwar- 
dens as  trustees  ought  to  have 
been  in  possession  of  sufficient 
funds,  rejected.     S.  C 

13.  {Prctctice). — An  objection  that 
six  rates  were  proceeded  for  in 
one  suit  overruled.  902 

14.  {Not  made  in  Vestry). — An 
objection  that  a  church-rate  was 
not  made  in  vestry  but  by  per- 
sons delegated  by  the  majority 
in  vestry,  not  sustained.        902 

15.  For  the  consecration  of  a 
church  rebuilt  under  stat.  59 
Geo.  3,  c.  134,  s.  40,  upheld, 
although  no  faculty  had  been 
granted.   Warner  v.  Gater.  315 

16.  {Minister's  Salary).  —  A 
church-rate  to  include  the 
minister's  stipend,  such  stipend 
amounting  to  one-third  of  the 
rate,  invalid.  Still  and  Bunn 
V.  Palfrey.  902 

17.  {Monition  to  Repair). — The 
church  being  out  of  repair,  and 
the  parishioners  having  refused 
to    make  ,  a   rate,   a    monition 


granted  by  the  Court  against 
the  churchwardens  and  pa- 
rishioners to  make  a  rate. 
Fielding  v.  Standen.  663 

18.  {Retrospective).  —  A  church- 
rate  for  400/.,  2901.  of  which 
was  intended  to  cover  expenses 
incurred  in  a  previous  year  by 
reason  of  the  refusal  to  grant 
a  rate,  held  invalid,  and  the 
churchwardens  condemned  in 
cosu.    EUis  V.  Griffin.        673 

19.  {Contempt —  Discharge).  —  A 
party  having  been  in  custody 
for  contempt  in  a  suit  for 
church-rate  under  5/.,  dis- 
charged under  stat.  3  &  4  Vict, 
c.  93.  Baker  v.  Thorogood.  QS2 

20.  {Costs). — By  "  the  costs  law- 
fully incurred  by  reason  of  the 
custody  and  contempt  of  such 
party"  in  that  statute,  costs  in 
the  Ecclesiastical  Court  only 
are  intended.     S.  C. 

21.  (Costs). — ^A  party  who  suc- 
cessfully resisted  payment  of  a 
church-rate,  dismissed,  but  not 
with  full  costs,  by  reason  of 
his  having  put  matters  in  plea 
which  were  unnecessary  to  his 
defence.     Chesterton  v.  Farlar. 

77 

CHURCHWARDENS. 

See  Church-rate,  10,  11, 12, 
16,  17,  20. 

Where  a  church-rate  was  pro- 
posed in  vestry  for  the  repair 
of  the  church,  held,  that  a 
churchwarden  was  not  guilty 
of  an  ecclesiastical  offence  in 
having  voted,  "  That  this  vestir 
considering  church-rates  at  ail 
times  bad  in  principle,  and  par- 


COUNTY  HISTORY. 

ticularly  unjust  in  practice,  and 
quite  uncalled  for  at  the  present 
time,  resolved  to  adjourn  all 
further  consideration  of  the 
subject  till  this  day  twelve- 
month," there  being  no  aver- 
ment that  in  consequence  of 
the  refusal  of  the  rate  the 
church  was  still  out  of  repair. 
Cooper  V.  Wickham.  303 

CONDONATION. 

See  Adultery,  1. 
Cruelty,  5. 

COSTS, 
See  Church-Rate,  4.  19,  20,  21. 

1.  In  a  criminal  suit,  the  Court 
will  not  direct  a  defendant  to 
give  security  for  costs.  Woods 
V.  Woods.  516 

2.  A  party  becoming  bankrupt  di- 
rected to  give  security  for  costs. 
Goldie  V.  Murray.  797 

3.  Where  costs  are  directed  to  be 
paid  out  of  the  estate  of  the 
deceased,  the  taxation  is  not  to 
be  as  between  proctor  and  client, 
although  more  liberally  than 
between  party  and  party.  Ed- 
munds v.  Unwin.  641 

4.  Motion  to  compel  payment  of 
costs,  notwithstanding  an  appeal 
in  a  suit  for  tithe,  under  stat. 
32  Hen.  8,  c.  7,  rejected,  the 
suit  itself  being  brought  under 
the  stat.  2  &  8  Edw.  6,  c.  13. 
Fife  V.  Blunt.  914 

COUNTY  HISTORY. 
See  Evidence,  1. 

VOL.  II. 
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CREDITOR. 

See  Administration,  6. 

Has  no  right  to  contest  the  validity 
of  a  will    Menzies  v.  Pulbrook. 

845 

CRUELTY. 

1,  Sentence  for  divofce  for  cruelty 
pronounced,  although  several  of 
the  articles  in  the  libel  were  not 
supported  by  evidence.  ZocA- 
fvood  v.  Lockwood.  281 

No  bar  to  a  divorce  for  adultery. 

379 

3.  In  a  suit  by  the  husband  against 
the  wife  for  divorce,  by  reason 
of  her  adultery,  an  allegation  on 
behalf  of  the  wife,  charging  the 
husband  with  cruelty,  coupled 
with  a  charge  of  adultery,  adr 
mitted.   Eldred  v.  Eldred.  376 

4.  In  a  suit  for  divorce  for  cruelty, 
an  application  to  exclude  the 
evidence  of  the  children  of  the 
parties  by  reason  of  their  tender 
age,  rejected,  the  Court  having 
no  power  to  reject  the  testimony 
of  competent  witnesses.  Lock- 
wood V.  Lockwood.  281 

Subsequent  cruelty  revives  con- 
doned adultery.  386 


5. 


DESERTION. 
See  Adultery,  3. 

DOMICIL. 
See  Administration,  1,  2.  8. 

1.  Of  the  husband,  primd  facie 
the  domicil  of  the  wife.  Whit- 
comb  v.  Whiicomh.  351 

2.  The  Court,  upon  a  citation 
taken  out  in  the  diocese  of 
London,  on  behalf  of  the  hus- 

p  p  p 


930 


EVIDENCE. 


bandy  resident  therein^  being 
served  by  letters  of  request  on 
the  wife,  in  the  diocese  of  Here- 
fordy  in  a  cause  of  divorce  for 
adultery,  pronounced  her  in 
contempt  for  the  purpose  of 
proceeding  in  the  cause.  5.  C. 
3.  Testator  died  domiciled  in  Bel- 
gium, papers  executed  according 
to  the  law  of  this  country,  and 
not  agreeably  to  the  forms  re- 
quired of  Belgian  subjects,  ad- 
mitted to  probate,  upon  proof 
that  by  the  laws  of  Belgium  the 
testamentary  acts  of  the  de- 
ceased would  be  regulated  by 
the  laws  of  this  country,  by 
reason  of  his  not  having  done 
certain  acts  in  order  to  acquire 
the  rights  of  a  Belgian  subject. 
Collier  v.  Rivaz.  855 

EVIDENCE. 

See  Cruelty,  4. 

Will,  17,  18,  19,20. 
Witness. 

1.  {County  History)*  —  Quaere ^ 
how  far  *'  Morant's  History  of 
Essex'*  is  admissible  to  prove 
that  two  places  form  one  parish. 

480 

2.  {Competency)*---  Kii  objection 
to  the  evidence  of  a  solicitor, 
who  retained  the  proctor  in  the 
cause,  but  who  did  not  admit 
that  he  was  responsible  for  the 
costs,  overruled,  and  the  evi- 
dence admitted.  Allen  v. 
McPherson.  513 

3.  A  witness,  a  solicitor,  who  re- 
tained the  proctor  in  the  cause^ 
and  who  admitted  that  he  was 
answerable  for  his  costs,  held 
incompetent,  but  allowed  to  be 
reproduced    and    re-examined 


upon  his  being  released.     Ood- 
rich  V.  Jones.  630 

4.  The  same  course  followed. 
Carter  v.  Rolph.  632,  n. 

5.  An  attesting  witness  to  a  codicil 
marrying  a  legatee  propounding 
the  codicil,  held  an  incompetent 
witness  in  support  of  it.  Mac- 
kenzie V.  Yeo,  509 

6.  The  wife  of  an  executor,  a  party 
in  the  cause,  held  incompetent 
to  support  the  will.  Young  v. 
Richards.  374 

7.  {De  bene  esse). — Where  k  wit- 
ness had  been  examined  de  bene 
essCi  on  account  of  ill  health, 
the  Court  would  not  receive  the 
evidence  without  proof  that  the 
witness  was  still  incapable  of 
being  examined.  Weguelin  v. 
Weguelin.  263 

8.  {Privilege)*  —  Communications 
from  a  party  in  a  suit  in  the 
Ecclesiastical  Court  to  his  so- 
licitor, with  reference  to  such 
suit,  are  privileged.  Lloyd  v. 
Lloyd.  262 

9.  {Privilege). — Declarations  by  a 
party  in  a  cause  to  a  solicitor 
whom  be  had  requested  to  act 
for  him,  and  who  had  not  de- 
clined so  to  act,  are  privileged 
communications.  Smith  v.  FelL 

667 

10.  {Privilege). — A  statement  ob- 
tained from  a  subscribed  witness 
to  a  codicil  by  the  solicitor  of 
the  party  opposing  the  codicil, 
not  a  privileged  communication 
between  the  client  and  bis  so- 
licitor.   Mackenzie  v.  Yeo.  866 

11.  {Privilege). — Letters  written 
to  the  principal  solicitor  with 
reference  to  the  matter  in  issue, 
by  another  solicitor,  also  em- 
ployed   by  the    party   in   the 


EXECUTOR. 


LEGATEE. 
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cause  to  collect  evidence,  are 
privileged  communications.  S.  C. 

866 

12.  (Privilege), — Letters  written 
by  the  testator  to  his  solicitor 
with  reference  to  a  bond  exe- 
cuted by  him  in  favour  of  a 
legatee  propounding  a  codicil, 
such  solicitor  being  also  em- 
ployed by  the  party  opposing 
the  codicil,  are  not  privileged 
communications  as  between  the 
solicitor  and  the  party  opposing 
the  codicil.  S,  C.  866 

IS.  (Production  of  Books).— The 
solicitor  who  drew  the  will  pro- 
pounded referred  to  certain  en- 
tries in  his  books  with  reference 
to  the  drawing  of  the  will,  and 
being  required  upon  interro- 
gatories, gave  copies  of  those 
entries;  the  Court  refused  to 
compel  the  witness  to  produce 
the  books  themselves.  Godrich 
Y.Jones,  671 

EXECUTOR. 
See  Proxy. 


1.  (Iniermeddlinff).-^^  An  executor 
doing  acts  which  at  law  would 
constitute  him  executor  de  son 
tort,  may  be  compelled  to  take 
probate.  248 

Where  an  executor  intermeddles 
to  such  extent,  the  Court  will 
not  allow  him  to  renounce,  if 
such  intermeddling  be  shewn  in 
proper  time.  76 

(Renunciation), — An  executor 
irenouncing  all  interest,  qud 
executor  admitted  as  a  witness. 
Munday  v.  Slaughter,  72 

4.  A  proxy  of  renunciation  when 
recorded,  takes  effect  from  the 
date  of  its  execution.        ib.  72 


2. 

/ 

3. 

/ 


/ 


5.  Executor  of  an  executor  cannot  ^  y^ 
take  probate  of  tjie  second  will,  -^ 
and  renounce  that  of  the  former. 
Perry,  deceased,  655 

INCEST. 

Articles  for  incest  held  sufficiently 
proved  by  oral  evidence  (without 
proof  of  the  copies  of  the  re- 
gisters) and  the  marriage  de- 
clared void.     fVoods  V.  Woods. 

516 

INVENTORY  AND 
ACCOUNT. 

The  Court  refused  to  compel  an 
administratrix  (of  the  age  of 
seventy-nine)  after  a  lapse  of 
eighteen  years,  to  exhibit  an 
inventory  and  account  at  the 
suit  of  her  son,  a  party  in  dis- 
tribution, and  who  nad  assisted 
her  in  the  management  of  the 
deceased's  affairs;  and  under 
the  circumstances  condemned 
the  son  in  costs.  Scurrah  v. 
Scurrah.  919 

JURISDICTION. 

See  Burial  Fees. 
Church-Rate,  3. 

LEGACY. 

The  Court  rejected  a  motion  to 
supply  a  legacy  omitted  in  a  will 
by  mistake,  the.will  being  on  the 
face  of  it  perfect,  and  having  a 
clause  revoking  all  former  wills. 
Wilson^  deceased,  853 

LEGATEE. 

A  legatee  having  put  her  name  to 
a  will  at  the  request  of  the  tes- 
p  p  p2 
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PRACTICE. 


tator,  who  afterwards  duly  exe- 
cuted  the  will  in  the  presence  of 
two  witnesses,  who  attested  its 
execution,  the  Court  refused 
upon  motion  to  strike  out  the 
name  of  the  legatee  from  the 
will.     Mitchell,  deceased*    916 

LICENCE. 
See  Bishop. 

MARRIAGE. 

See  Banns. 

1  •  The  marriage  of  an  Englishman 
with  a  domiciled  Frenchwoman 
at  the  British  embassy  at  Paris^ 
held  good  under  stat.  4  Geo.  4, 
c.  91,  although  under  the  law  of 
France  it  would  seem  to  have 
been  invalid  by  reason  of  non« 
consent  of  parents.  Lloyd  v. 
Petitjean.  251 

3.  Probate  of  a  will  dated  prior  to 
1838,  allowed  to  pass  as  unre- 
voked by  marriage  subsequently 
to  Stat.  1  Vict.  c.  26,  s.  18. 
Shirley^  deceased,  657 

MARRIAGE  AND  BIRTH 
OF  CHILDREN. 

An  absolute  revocation  of  a  will 
made  prior  to  Jan.  1838,  under 
the  old  law.    Walker  v.  Walker, 

854 

MARRIED  WOMAN. 

See  Practice,  4. 

A  proxy  of  renunciation  from  a 
married  woman  living  separate 
from  her  husband,  received 
without  the  husband  joining  in 
it,  the  whole  of  the  estate  and 


effects  of  the  deceased  being 
vested  in  her.  Hardinge,  der 
ceased.  640 

MILITARY  SERVICE. 
See  Will. 

MINISTER'S  STIPEND. 
See  Church-Rate,  16. 

MISTAKE. 
See  Legacy. 

MONITION. 
See  Church-Rate,  17. 

OFFICE  OF  THE  JUDGE. 

Not  to  be  promoted  by  more  than 
one  person,  except  in  the  case 
of  churchwardens.  403 

PARTY. 

1.  QtuBrCf  whether  the  Directors 
and  Guardians  of  the  poor  of  a 
parish  may,  in  the  absence  of  a 
special  act,  be  sued  in  the  name 
of  their  clerk.  5 

S.  Where  the  husband  had  joined 
his  wife  in  her  proxy,  he  was 
directed  to  give  in  his  answers 
as  a  party  in  the  cause.  MaC' 
kenzie  v.  Yeo.  509 

PRACTICE. 

See  Church-Rate^  13.  Costs. 
DoMiciLy  \,  i.  Married 
Woman.  Party.  Will,  13. 
Witness. 

1.  {Appeal). — A  party  appealed 
apud  acta,  and  he  was  assigned 
to  prosecute  his  appeal  by  a 
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certain  day;  on  that  day  without 
calling  the  cause^  the  registrar 
entered  a  minute  "  appeal  de- 
serted." Held  in  the  Court  of 
Appeal  that  the  appeal  was  not 
deserted,  and  that  the  libel  of 
appeal  was  sufficiently  proved 
by  reference  to  the  minutes  of 
the  Court  below.  Rookes  v. 
Rookes.  345 

^  S.  Qucere^  whether  the  judge  a 
quo  can  limit  the  time  for  pro- 
secuting an  appeal.  ^  S*  C. 
3*  The  Court,  although  it  has 
hitherto  done  so,  will  not  in 
future  allow  the  conclusion  of  a 
cause  to  be  rescinded  for  the 
purpose  of  reproducing  a  wit- 
ness, incompetent  by  reason  of 
interest,  in  order  to  his  being 
released.  630 

4.  A  wife  pronounced  in  contempt 
for  the  purpose  of  carrying  on 
the  proceedings  in  a  suit  for 
divorce  for  her  adultery,  at  the 
suit  of  her  husband  resident  in 
London,  upon  service  upon  her 
in  the  diocese  of  Hereford,  of 
a  citation  from  the  Consistory 
Court  of  London.  Whitcomb  v. 
Whitcomb.  351 

5.  Application  at  the  hearing  of  a 
cause  to  import  the  proceedings 
and  proofs  in  a  former  cause, 
respecting  the  competency  of  the 
testator  at  a  difierent  period, 
rejected.   WeUesleyv.  Fere.9\l 

PRODUCTION  OF  BOOKS. 
See  Evidence,  13. 

PROXY. 

See  Executor,  4. 
Married  Woman. 
Party,  2. 


RECRIMINATION. 
See  Anichini©.  Anichini,210. 

KiRBY  V.  KiRBY,  214  {n) 

Raibould  v.  Raibould,  ii. 

RENUNCIATION. 
See  Executor. 

SOLICITOR. 

See  Evidence,  2,  3,  4.  8,  9,  10, 
11,  12,  13. 

Qucere^  i?hether  a  solicitor  by  re- 
taining a  proctor,  becomes  le- 
gally responsible  for  the  costs 
of  the  suit.  AUen  v.  McFherson. 

513 

TITHES. 
See  Costs,  4. 

WILL. 

See  Marriage,  2. 

Marriage  and  Birth  op 
Children. 

1.  (Attestation). — Probate  of  a 
will  not  attested  in  the  presence 
of  a  testator,  refused,  although 
the  witnesses  were  near  enough 
to  hear  the  testator  breathe. 
EUig,  deceased.  395 

2.  A  second  codicil  duly  attested 
referring  to  a  former  unattested 
codicil,  a  due  execution  of  tlie 
prior  codicil.     Smith,  deceased. 

796 

3.  Probate  refused  of  a  will  at- 
tested by  the  witnesses  before 
the  deceased  signed  his  name 
to  the  will,  but  who  did  so  after- 
wards in  the  presence  of  the  wit- 
nesses.   Olding,  deceased,    865 

4.  (Capacity). — The  will  of  an 


934 


WILL. 


aged  person  of  doubtful  capacity 
prepared  by  a  solicitor^  who* 
took  considerable  interest  under 
it,  pronounced  against,  the  pre- 
sumption being  strong  against 
the  act,  and  bare  execution  in 
such  a  case  being  insufficient. 
Durling  and  Parker  v.  Love- 
land.  225 

5.  The  will  of  a  testator  who  had 
previously  laboured  under  cer- 
tain delusions,  and  who  on  the 
day  following  the  execution  of 
the  will,  destroyed  himself  while 
under  temporary  insanity,  pro- 
nounced for  under  the  circum- 
stances, and  the  costs  of  the 
crown  opposing,  the  will  re- 
fused. Chambers  v.  ITie  QueerCs 
Proctor.  415 

6.  Copy  of  a  codicil  burnt  by 
mistake,  admitted  to  probate. 
Thorntouy  deceased.  913 

7.  {Domicile — Foreign  Court). — 
An  officer  in  the  East  India 
Company's  service,  while  at  the 
Cape  of  Good  Hope  for  tem- 
porary purposes,  made  his  will, 
which  was  unattested,  probate 
being  granted  at  the  Cape  of 
Good  Hope,  a  similar  grant  al- 
lowed here  also*   Foy^  deceased. 

Qitcere^  whether  the  stat.  1  Vict. 
c.  26,  extends  to  the  colonies,  ib. 

8.  {Erasure — Obliteration). — 
Parts  of  a  will  being  obliterated 
so  as  to  be  illegible,  probate  to 
pass   in   blank.     Ibbetson,   de- 
ceased. 337 

9.  After  the  execution  of  the  will, 
testator  erased  the  word  fifty, 
and  substituted  the  word  thirty, 
this  alteration  being  unattested, 
probate  passed  in  blank.  Itippin, 
deceased.  332 


10.  In  a  will  dated  prior  to  18S8, 
the  testator,  after  1838,  erased 
certain  words   and   substituted 
others,  this   alteration  was  not 
attested,  but  the  deceased  wrote 
a   memorandum    on    the  will, 
stating   what  the  words   were, 
probate  on  motion  of  the  will 
as  it  originally  stood  was  re- 
jected ;  an  allegation  propound- 
ing the  will  as  it  originally  stood, 
was  also  rejected.     Brooke,  de- 
ceased. 343 
Note. — This  allegation  was  af- 
terwards admitted  by  the  Ju- 
dicial Committee  of  the  Privy 
Council,    and    probate    was 
granted  of  the  will  as  it  was 
originally  executed,  reversing 
the  decision  of  the  Preroga- 
tive Court. 

11.  Testator  having  partly  erased 
the  word  four  in  a  will,  and 
written ^re,  which  was  not  at- 
tested, probate  passed  with  the 
word  four.     Beavan,  deceased. 

369 

12.  (Execution —  Presence).  —  A 
witness  attesting  a  will  in  the 
same  room  with  the  testator, 
although  the  witness  and  tes- 
tator could  not  see  each  other, 
held  a  valid  execution  as  being 
in  the  presence  of  each  other. 
Newton  v.  Clark.  320 

13.  An  unattested  codicil  without 
a  date,  the  will  dated  in  1830, 
and  the  deceased  dying  in  Ja- 
nuary, 1839,  presumed  to  have 
been  executed  before  January, 
1838.      Pechell  v.    Jenkinson. 

273 

14.  Where  one  of  three  witnesses 
deposed  to  seeing  the  testator 
sign,  and  the  other  that  they 
did  not,  proof  of  execution  held 
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sufficient^  positive  evidence  be- 
ing stronger  than  negative. 
Chambers  v.  The  QueefCsProc" 
tor.  415 

15.  One  of  the  two  attesting  wit- 
nesses deposing  that  the  will 
was  not  attested  in  the  presence 
of  the  deceased^  and  the  other 
deposing  that  it  was.  The  Court 
would  not  rescind  the  conclu- 
sion of  the  cause  for  the  purpose 
of  re-examining  the  former  wit- 
ness, but  did  so  in  order  that 
other  witnesses  who  were  pre- 
sent at  the  time  might  be  ex- 
amined.     Young  v.  Richards. 

371 

16.  {India). — An  attestation  clause 
being  imperfect  of  a  will  exe- 
cuted in  India,  the  Court  pre- 
sumed that  the  will  was  duly  exe- 
cuted.   JohnsoUy  deceased.    341 

17.  [Instructions).  —  A  paper 
headed  "  Instructions,  for  the 
will  of  me,  James  Wood,"  dated 
2nd  of  December,  1884,  pro- 
pounded together  with  a  will, 
which  was  duly  executed,  dated 
3rd  of  December,  1834,  be- 
ginning "  I,  James  Wood,  do 
declare  this  to  be  my  will  for  dis- 
posing my  estates  as  directed 
by  my  instructions^*  and  giving 
all  the  testator  s  real  and  per- 
sonal estates  which  he  might 
not  dispose  of,  and  subject  to 
his  debts  and  legacies,  if  any,  to 
his  "executors,"  without  naming 
them,  pronounced  against;  the 
Court  holding  that  the  instruc- 
tions were  superseded  by  the 
executed  will,  and  that  the  re- 
ference to  the  instructions  was 
not  sufficiently  certain,  the  in- 
structions and  the  body  of  the 
will  being  in  the   handwriting 


of  one  of  the  executors,  the  con- 
fidential solicitor  of  the  testator, 
and  great  suspicion  of  fraud  at- 
taching to  his  conduct.  Wood 
V.  Goodlakey  82,  (Reversed  on 
Appeal). 

18.  {Handwriting). — A  codicil  al- 
leged to  be  ia  the  handwriting 
of  the  testator  givins  legacies 
to  a  great  amount,  the  codicil 
being  partially  torn  and  burnt, 
sent  anonymously  by  the  post 
to  one  of  the  legatees  named 
in  it,  pronounced  against  (with- 
out reference  to  the  cancella- 
tion) the  evidence  as  to  the 
handwriting  being  doubtful,  al- 
though preponderating  in  favor 
of  the  genuineness  of  the  hand- 
writing, and  the  declarations  of 
the  testator  and  the  circum- 
stances pleaded  being  held  not 
to  be  sufficient  to  connect  the 
instrument  with  the  deceased. 
S.  C.       (Reversed  on  Appeal), 

19.  (Power). — A  power  in  a  married 
woman  to  dispose  of  personalty 
by  a  will  to  be  signed  and  pub' 
lished  in  the  presence  of  two 
witnesses,  and  to  be  attestedy  is 
not  duly  exercised  by  an  in- 
strument signed  and  sealed. 
Evidence,  aliunde,  that  publi- 
cation took  place  not  being  ad- 
missible.    George  v.  Reilly.    I 

20.  Probate  granted  of  a  will  of  a 
married  woman  uuder  a  power 
requiring  the  will  "  to  be  pub- 
lished in  the  presence  of  and 
attested  by  two  credible  wit- 
nesses." One  of  the  witnesses 
being  the  wife  of  the  executor 
who  was  also  a  legatee.under  the 
will.       Biggar,  deceased.    336 

21 .  Where  a  will  is  required  under 
a  power  to  be  signed  and  pub- 
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lished  before  witnesseSi  but 
nothing  is  said  as  to  its  being 
attested,  evidence  aliunde,  that 
publication  took  place  is  ad- 
missible.    Walters  v.  Metford. 

221 

22.  Where  publication  is  neces- 
sary under  a  power,  the  onus  of 
proving  it  lies  on  the  party  pro- 
pounding the  instrument  S.  C. 

221 

23.  (Reference).  —  Probate  re- 
fused on  motion  of  a  paper  re- 
ferred to  in  a  duly  executed 
willy  but  not  produced  before 
the  witnesses.  Sotheron,  de- 
ceased. 881 

24*  {Revocation.  -^  Cancellation.) 
— Cancellation  of  a  will  made 
subsequently  to  January,  1838, 
not  a  revocation  tinder  the  stat. 
1  Vict.  c.  26,  s.  20.  Stephens 
V.  Taprell.  458 

&5.  A  testator  left  two  wills ;  the 
first  appointing  executors  and 
disposing  of  all  the  property, 
the  second  simply  disposing  of 
the  property,  and  not  appoint- 
ing executors  or  referring  to 
the  former  will,  held  to  have  re- 
voked it.     Henfrey  v.  Uenfrey. 

468 

26.  {Revocation. — Tearing) .  —  A 
will  torn  by  the  testator  into  four 
pieces,  is  primd  facie  revoked, 
probate  refused  of  such  paper 
upon  affidavits  that  the  testator 
did  not  intend  to  revoke  it,  and 
that  he  directed  it  to  be  stitched 
together,  in  the  absence  of  the 
next  of  kin.    Colberg,  deceased. 

832 

27.  {Seaman). — Purser  of  a  man- 
of-war  entitled  to  the  exemption 
given  by  stat.  1  Vict.  c.  26,  s.  1  !,• 
as  to  wills  of  mariners  or  seamen 


made  at  sea.     Hayes,  deceased. 

338 

28.  Probate  allowed  of  the  will  of 
a  seaman  who  went  on  shore  on 
leave,  and  there  made  his  will, 
and  died  by  accident,  as  of  a 
mariner  or  seaman  ^^at  sea.** 
Lay  J  deceased.  875 

29.  {Signature). — ^A  will  conclud- 
ing *'  signed  and  sealed  as  and 
for  the  will  of  me,  C.  E.  T.W., 
in  the  presence  of  us,"  held  to  be 
signed  at  the  foot  or  end  thereof, 
under  1  Vict.  c.  26,  JVoodsng- 
ton,  deceased.  324 

SO.  {By  a  Mark).— A  will 
signed  by  a  mark  without  the 
name  of  the  deceased  appear- 
ing in  it,  held  valid,  the  will 
being  identified,  aliunde,  Bryce, 
deceased.  324 

31.  {By  another). — ^Testatw  being 
ill,  requested  a  third  party  to 
sign  the  will  for  him,  which  he 
did  in  his  own  name,  held  valid* 
Clark,  deceased.  329 

32.  {Signature.  —  Acknowledg- 
ment).— Testatrix  after  siji^ning 
her  will,  sent  for  two  persons  to 
attest  it,  upon  their  arrival,  the 
person  who  drew  the  will,  said, 
that  the  persons  had  come  to 
attest  her  will,  upon  which  she 
said,  **  I  am  glad  of  it,  thank 
God ;"  held  an  acknowledgment 
of  the  signature.  Warden,  de- 
ceased. 3A^ 

33.  Testatrix  in  the  presence  of 
two  witnesses,  producing  her 
will,  said,  "  Sign  your  names 
to  this  paper ;"  held  not  an  ac- 
knowledgment of  the  signature 
to  her  will.    Rawlins,  deceased. 

326 

34.  Testatrix  signed  her  will  in 
the  presence  of  one  witness  who 
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signed  the  will,  and  on  the  fol- 
lowing day,  acknowledged  her 
signature  to  that  witness  and 
another  who  then  subscribed 
the  will,  but  the  first  witness 
did  not  again  subscribe  the  will, 
probate  rdbsed*  AUen,dece€ued. 

331 

35.  Deceased  produced  a  paper 
to  three  persons  who  subscribed 
their  names  to  it,  deceased  not 
saying  that  it  was  a  will,  or 
that  she  had  signed  it,  two  of 
the  witnesses  deposing  that  they 
did  not  see  the  deceased's  sig- 
nature, the  other  that  she  did; 
probate  refused.  Harrison,  de- 
eeoied.  863 

36.  (iSoUmt).— Probate  allowed 
of  an  unattested  paper  written  by 
a  lieutenant  while  on  military 
service  at  Berbice,asof  a  soldier 
in  '*  aeiual  miUta/ry  service!*  un- 
der 1  Vict.  c.  S6,  s.  11.  Fhipps, 
deceased.  968 

37.  The  term  soldier  held  to  ex- 
tend to  soldiers  in  the  military 
service  of  the  East  India  Com- 
pany. DonatdsoHt  deceased*  386 

38.  {Suspicion  of  Fraud).— A  will 
admitted  to  probate  "  with  great 


doubt  and  misgiving,"  under  the 
whole  circumstances  of  the  case. 
Panton  v.  WiUiams.  530 

39.  {Testamentary  '  papers).  — 
Cheques  signed  by  the  testator 
previously  to  his  will,  which 
was  duly  executed,  and  had  a 
clause  revoking  all  former  wills, 
admitted  to  probate.  Gladstone 
V.  Ten^pest.  660 

40.  {Unattested  Addition).  —  A 
clause  appointing  executors  be- 
ing written  under  the  signature 
in  the  will,  held  not  a  part  of 
the  will,  and  administration 
with  will  annexed  granted  with- 
out the  clause.  Howetl,  de- 
ceased. 842 

WITNESS. 

See  Legates. 

The  Court  overruled  an  objection 
to  the  evidence  of  a  witness  who 

'  had  been  re-produced>  after  his 
examination  was  complete,  to 
prove  the  identity  of  the  wife  in 
a  cause  of  divorce.  Morgan  v. 
Morgan.  685 


THE   END. 
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